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A.  F.  Zachariae  et  al.  v.  J.  A.  Swanson. 

Decided  December  9,  1908. 

1-— Attachment — Insufficient  Bond. 

An  attachment  issued  on  bond  for  less  than  double  the  amount  of  the 
plain tifTs  claim  should  be  quashed  on  motion. 

2*— Findings  of  Fact  and  Law — Fraud. 

Conclusions  of  fact  that  the  consideration  of  a  conveyance  made  to  de- 
fendant's daughter  was  paid  by  him,  did  not  establish  the  fact  that  such 
title  was  taken  to  her  in  fraud  of  his  creditors,  there  being  evidence  to  sup- 
port a  claim  that  it  was  done  in  discharge  of  a  debt  to  her;  nor  was  the 
omission  to  find  fraud  in  fact  supplied  by  a  finding,  as  a  conclusion  of  law, 
that  it  was  fraudulent. 

Appeal  from  the  District  Court  of  Llano.  Tried  below  before  Hon. 
Clarence  Martin. 

Flack  &  Dalrymple  and  Chas.  L.  Lauderdale,  for  appellants. 
No  briefs  for  appellee  were  on  file. 

FISHER,  Chief  Justice. — This  is  a  suit  by  Swanson  against  Zach- 
ariae on  two  promissory  notes,  each  for  $866.66,  with  8  per  cent  interest. 
An  attachment  was,  at  the  time  of  the  institution  of  the  suit,  issued  and 
levied  upon  the  land  in  controversy,  which  the  plaintiff,  by  an  amended 
petition,  alleged  that  one  Mrs.  Charlotte  Holtzer  was  claiming  an  inter- 
est in. 

The  defendant  Zachariae  filed  a  motion  to  quash  and  vacate  the  at- 
tachment on  the  ground  that  the*  bond  was  not  in  double  the  amount 
sued  for.  It  appears  that  Mrs.  Charlotte  Holtzer  is  the  daughter  of  the 
appellant  Zachariae,  and  prior  to  the  levy  of  the  writ  of  attachment  he 
conveyed  by  deed  the  land  in  controversy  to  her.  The  questions  are 
whether  that  deed  was  for  a  valuable  consideration,  and  whether  it  was 
executed  in  fraud  of  the  appellee  and  other  creditors  of  Zachariae.  The 
court  found  in  favor  of  the  plaintiff  and  foreclosed  the  attachment  lien. 

The  findings  of  the  trial  court  are  as  follows : 

"1.  Defendant  A.  F.  Zachariae  executed  and  delivered  the  two  notes 
set  out  in  plaintiffs  second  amended  original  petition ;  that  they  are  past 
due  and  no  part  of  same  has  been  paid ;  that  suit  was  brought  on  same, 
and  plaintiff  is  the  legal  and  equitable  owner  and  holder  thereof. 

"2.  That  at  the  time  of  filing  of  the  original  petition  herein  on  Feb- 
ruary 4,  1903,  plaintiff  filed  his  affidavit  and  bond  in  attachment,  and 
on  the  same  day  a  writ  of  attachment  issued  to  the  sheriff  or  any  con- 
stable of  Llano  County,  commanding  him  to  attach  so  much  of  the  prop- 
erly of  defendant  A.  F.  Zachariae  as  shall  be  of  value  sufficient  to  make 
the  principal  of  said  notes  and  interest  thereon,  and  on  the  same  date 
said  writ  was  levied  on  lot  7,  in  block  R  of  the  Llano  Improvement  and 
Furnace  Company  resubdivision  to  the  town  of  Llano,  in  Llano  County, 
Texas,  as  the  property  of  the  defendant  A.  F.  Zachariae. 
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"3.  Said  lot  was  purchased  and  paid  for  by  defendant  A.  F.  Zacha- 
riae, said  title  taken  in  the  name  of  his  daughter  Charlotte  Holtzer ;  that 
the  purchase  price  thereof  and  cost  of  improvements  upon  said  lot  were 
paid  with  money  belonging  to  the  defendant  A.  F.  Zachariae. 

"Conclusions  of  Law. — Plaintiff  is  entitled  to  recover  of  defendant  A. 
F.  Zachariae  principal,  interest  and  attorneys'  fees  due  on  said  notes. 

"3.  The  taking  of  title  to  said  lot  in  the  name  of  Charlotte  Holtzer 
was  in  fraud  of  plaintiff,  and  she  acquired  no  title  thereby,  but  title  is 
held  by  her  for  the  use  and  benefit  of  defendant  A.  F.  Zachariae. 

"4.  That  plaintiff  has  a  valid  and  subsisting  attachment  lien  on  said 
lot  and  is  entitled  to  a  decree  of  foreclosure  to  the  extent  of  the  principal 
and  interest  on  said  notes  and  attorneys'  fees  on  the  first  of  said  notes/' 

There  is  some  evidence  in  the  record  which  tends  to  show  that  the 
land  was  purchased  by  the  appellant  Zachariae  for  his  daughter  Mrs. 
Holtzer;  and  there  is  some  evidence  to  the  effect  that  he  purchased  it 
with  his  funds,  but  intended  it  for  her,  he  at  the  time  being  indebted  to 
her. 

We  are  of  the  opinion  that  the  court  erred  in  not  sustaining  the  motion 
to  quash  the  writ  of  attachment,  and  that  it  erred  in  foreclosing  the  at- 
tachment lien  on  the  property  in  question.  The  law  requires  the  at- 
tachment bond  to  be  double  the  amount  sued  for.  The  attachment  bond 
is  only  for  $2300 ;  and  therefore  is  not  in  double  the  amount  sued  for. 

The  court  in  its  conclusions  of  law  states  that  the  title  or  conveyance 
executed  by  Zachariae  to  his  daughter  Charlotte  Holtzer  was  in  fraud  of 
the  plaintiff,  and  for  that  reason  she  acquired  no  title  to  the  property  in 
controversy,  but  held  it  for  the  use  and  benefit  of  defendant  A.  F.  Zach- 
ariae. The  evidence  is  not  of  such  a  conclusive  and  convincing  character 
that  the  court  could,  as  a  matter  of  law,  determine  the  invalidity  of  the 
conveyance  on  the  ground  of  fraud,  as  stated  by  the  trial  court  in  its 
conclusions  of  law.  There  is  no  finding  of  fact  of  the  trial  court  upon 
this  subject.  It  does  not  find  as  a  fact  that  the  conveyance  was  exe- 
cuted in  fraud  of  the  rights  of  the  appellee,  nor  does  it  find  as  a  fact  that 
the  purchase  was  not  made  by  Zachariae  in  good  faith  for  the  benefit  of 
his  daughter  for  the  purpose  of  reimbursing  her  for  funds  of  hers  used 
by  him,  or  that  the  purchase  was  made  with  her  individual  funds.  A 
conclusion  of  law  does  not  supply  or  take  the  place  of  a  finding  of  fact, 
except  in  cases  where  the  law  gives  a  conclusive  effect  to  the  fact  estab- 
lished, or  where  the  evidence  is  of  such  a  certain  and  conclusive  charac- 
ter that  the  minds  of  men  of  ordinary  intelligence  will  not  differ  as  to  its 
effect.  Edwards  v.  Chisholm,  6  S.  W.  Rep.,  558 ;  West  End  Town  Co.  v, 
Grigg,  93  Texas,  457. 

We  do  not  undertake  to  discuss  the  evidence  in  the  record,  nor  the 
effect  to  be  given  to  it,  and  dispose  of  the  remaining  assignments  with  the 
views  just  expressed. 

Reversed  and  remanded. 
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V.  A.  Floyd  et  al.  v.  Will  D.  Watkins. 

Decided  November  11,  1903. 

1, — Estates  of  Dsoodsnts—  Incumbrances—  Foreclosure. 

A  married  woman,  joined  by  her  husband,  mortgaged  her  separate  prop- 
erty and  died  devising  it  by  will  which 'was  admitted  to  probate;  but  the 
executor  named  failed  to  qualify  and  letters  of  administration  were  refused 
because  there  were  no  debts  but  those  of  the  community.  Held,  that  there 
was  no  necessity  for  administration,  and  the  mortgage  was  properly  fore- 
closed by  suit  in  district  court  against  the  heirs  and  devisees.  . 

OS  MOTION   FOR  REHEARING. 

2. — Judgment — Collateral   Attack. 

When  the  Judgment  of  a  domestic  court  of  general  Jurisdiction   is  col- 
laterally attacked,  it  must  be  deemed  valid  unless  it  appears  that  no  facts 
could  have  been  shown  which  could  render  it  so. 
3. — Same— Administration — Action  Against  Heirs. 

Though  a  Judgment  against  heirs  in  the  district  court  was  obtained  dur- 
ing the  time  allowed  for  taking  out  administration,  and  without  it,  the  pre- 
sumption,   in   favor  of  such  Judgment   upon   rollateral   attack,    would   be   in 
dulged   that  the  court  could  entertain  the  suit  because  no  other  debts  nor 
necessity  for  administration  existed. 
4. — Same — E  v  idence. 

The  introduction  in  evidence  of  the  original  petition  in  a  suit  against 
heirs  which  contained  no  allegations  showing  no  administration  necessary* 
did  not  disprove  the  presumption  that  facts  supporting  the  Jurisdiction  were 
shown,  in  the  absence  of  proof  that  the  case  was  tried  on  that,  and  not  on  an 
amended  petition. 

Appeal  from  the  District  Court  of  Falls.  Tried  below  before  Hon. 
Sam  E.  Scott 

Floyd  and  others  appeal  from  a  recovery  against  them  in  trespass  to 
try  title  by  Watkins. 

Rice  &  Bartlett,  R.  Lyles,  and  Clark  &  Bolinger,  for  appellants. 

Martin  &  Eddins,  for  appellee. 

* 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
resulting  in  a  judgment  in  favor  of  the  plaintiff,  and  the  defendants  have 
appealed.  The  trial  judge's  findings  of  fact  are  supported  by  testimony, 
.  adopted  by  this  court,  and  read  as  follows : 

"1.  That  V.  A.  Floyd  and  M.  J.  Floyd  (sometimes  called  Julia 
Floyd)  wei«  husband  and  wife,  having  been  married  about  the  year  1884, 
and  there  was  no  issue  of  said  marriage. 

"2.  That  on  the  22d  day  of  January,  1894,  the  said  V.  A.  Floyd 
and  his  wife  M.  J.  Floyd  executed  a  promissory  note  to  the  Scottish- 
American  Mortgage  Company,  Limited,  for  the  sum  of  $3000,  payable 
at  the  First  National  Bank  of  Waco,  Texas,  bearing  9y2  per  cent  inter- 
est per  annum  from  date,  payable  annually  on  the  first  day  of  January, 
each  year;  that  said  note  was  secured  by  a  deed  of  trust  on  the  land  in 
controversy  in  this  suit, -which  land  was  the  separate  property  of  M.  J. 
Floyd,  having  been  acquired  by  her  by  devise  from  her  father. 
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"3.  That  on  the  10th  day  of  December,  1896,  the  said  M.  J.  Floyd 
departed  this  life  at  her  home  in  Falls  County,  Texas,  leaving  a  last 
will  and  testament,  a  copy  of  which  is  hereto  attached,  Exhibit  "A," 
by  which  a  life  estate  in  the  land  in  controversy  was  given  to  her  sur- 
viving husband,  the  said  V.  A.  Floyd,  with  remainder  to  certain  parties 
named  in  the  will,  and  that  at  the  time  of  her  devise  she  owed  no  debt, 
except  such  as  were  community  debts. 

"4.  That  on  the  l!)th  day  of  January,  1897,  the  last  will  and  testa- 
ment of  said  Julia  Floyd  was  filed  in  the  County  Court  of  Falls  County, 
Texas,  and  application  then  made  for  the  probate  of  the  pnno  by  one 
Earnest  Moore,  who  resided  in  the  State  of  Mississippi,  and  who  was 
named  in  said  will  as  executor  of  the  same,  and  that  afterwards,  on  the 

day  of  February,  1897,  said  will  was  admitted  to  proba+p  hv  Hie 

County  Court  of  Falls  County  and  letters  ordered  to  issue  to  said  Earnest 
Moore  upon  his  filing  bond  in  the  sum  of  $30,000,  but  said  Moore  never 
qualified  as  executor  of  said  will. 

"5.     That  thereafter,  on  the  day  of  ,  1897,  one  E.  M. 

Eddins  made  application  for  letters  of  administration  upon  said  estate 
with  will  annexed,  which  application  was  thereafter,  on  the  19th  day 
of  November,  1897,  granted  by  the  protratc  court  of  Falls -County,  and 
his  bond  fixed  at  $30,000,  but  that  the  said  E.  M.  Eddins  failed  and 
refused  to  qualify  as  such  administrator;  and  no  other  orders  except 
those  mentioned  were  made  by  said  court  in  said  estate. 

"6.  That  afterwards,  on 'the  19th  day  of  July,  1899,  one  Sam  By- 
Kowski  filed  application  in  the  probate  court  of  Falls  County  for  letters 
of  administration  upon  said  estate  of  Julia  Floyd  with  will  annexed; 
that  said  application  was  contested  by  the  plaintilf  herein,  Will  D.  Wat- 
kins,  and  the  other  persons  named  in  said  will  of  Julia  Floyd  as  devisees 
and  interested  in  the  estate  of  said  Julia  Floyd,  on  the  ground,  prin- 
cipally, that  there  was  not  necessity  for  administration  upon  the  estate 
of  Julia  Floyd,  because  the  alleged  debts  against  her  estate  were  com- 
munity debts  and  were  not  debts  against  her  estate.  That  tne  applica- 
tion of  said  Bykowski  for  letters  of  administration  was  on  the  9th  day 
of  September,  1899,  refused  by  the  probate  court  of  Falls  County,  and 
an  appeal  from  the  judgment  of  the  County  Court  was  taken  to  the 

District  Court,  which  court  also  refused  said  application  on  the  

day  of ,  1901,  on  the  ground  that  no  necessity  for  administration 

upon  tfie  estate  of  said  Julia  Floyd  existed  at  that  time. 

"7.  That  on  the  30th  day  of  January,  1899,  the  Scottish- American 
Mortgage  Company,  Limited,  filed  a  suit  in  the  District  Court  of  Mc- 
Lennan County,  Texas,  against  the  devisees  named  in  the  will  of  Julia 
Floyd,  including  the  defendant  V.  A.  Floyd,  and  also  all  her  heirs  at 
law,  upon  the  note  for  $3000  hereinbefore  described,  and  prayed  for 
judgment  thereon  against  the  defendant  V.  A.  Floyd,  and  for  foreclosure 
of  its  mortgage  lien  upon  the  land  in  controversy  against  all  of  the  de- 
fendants, but  no  effort  was  made  by  the  proceeding  in  said  suit  to  make 
the  estate  of  said  Julia  Floyd,  deceased,  a  party  thereto;  that  all  of  said 
defendants  were  duly  cited  to  answer  said  suit,  including  the  defendant 
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V.  A.  Floyd,  and  afterwards,  on  the  14th  day  of  April,  1899,  judgment 
was  rendered  in  said  cause  in  favor  of  the  Scottish-American  Mortgage 
Company,  Limited,  for  the  amount  of  said  note,  agaihst  the  defendant 
V.  A,  Floyd,  and  the  mortgage  lien  alleged  in  said  petition  was  fore- 
closed upon  the  lands  mortgaged,  same  being  separate  property  of  Mrs. 
Floyd,  against  said  V.  A.  Floyd  and  all  the  other  defendants  named  in 
said  suit,  including  said  V.  A.  Floyd,  on  the  land  in  controversy;  and 
it  was  ordered  by  the  court  that  an  order  of  sale  issue,  directed  to  the 
sheriff  or  any  constable  of  Fulls  County,  directing  him  to  sell  said  prop* 
erty,  as  provided  by  law,  for  the  satisfaction  of  the  judgment  therein  ren- 
dered against  defendant  V.  A.  Floyd ;  and  that  should  the  land  sell  for 
more  than  sufficient  to  pay  off  and  satisfy  said  judgment,  then  the  offi- 
cer was  directed  to  pay  over  the  excess  into  the  registry  of  the  District 
Court  of  McLennan  County,  Texas,  to  abide  the  further  determination 
of  the  court  as  to  whom  said  surplus  should  be  paid,  as  between  the  de- 
fendants therein. 

"8.  That  afterwards,  on  the  5th  day  of  May,  1899,  an  order  of  sale 
was  issued  by  the  district  clerk  of  McLennan  County,  addressed  to  the 
sheriff  of  Falls  County,  directing  him  to  sell  said  land  as  provided  in 
above  described  decree  of  foreclosure;  and  afterwards,  again,  on  the  Cth 
day  of  June,  1899,  said  land  was  sold  by  the  sheriff  of  Falls  County  in 
accordance  with  the  requirements  of  said  order  of  sale,  and  the  same  was 
struck  off  to  the  plaintiff  herein,  Will  D.  Watkin?,  for  the  sum  of  $4400, 
and  a  deed  to  him  thereafter  accordingly  made  by  the  sheriff  of  Falls 
County  bearing  date  June  6,  1899. 

"9.  That  the  annual  rental  value  of  the  land  in  controversy  was  $3 
per  acre  for  250  acres;  that  is  the  land  in  cultivation,  aggregating  $750 

per  year.    The  writ  of  sequestration  was  levied  on  the  day  of 

>  1900,  and  the  land  has  been  in  possession  of  the  sheriff  of  Falls 

County  up  to  the  time  of  trial." 

Opinion. — We  agree  with  the  contention  of  appellee's  counsel  and  the 
ruling  of  the  trial  court,  that  there  was  no  administration  upon  the 
estate  of  Julia  Floyd,  and  no  necessity  for  such  administration;  and 
therefore  the  District  Court  of  McLennan  County  had  jurisdiction  to 
foreclose  the  mortgage  as  against  her  heirs,  notwithstanding  the  fact 
that  she  had  left  a  will  which  had  been  established  in  the  probate  court 

The  trial  court  rendered  the  proper  judgment,  and  it  is  affirmed. 

Affirmed. 

OK  MOTION  FOR  KEHEARINO. 

KEY,  Associate  Justice. — If  the  judgment  of  the  District  Court 
under  which  appellee  claims  is  not  absolutely  void,  the  judgment  of 
affirmance  in  this  case  is  correct.  Appellants  attack  that  judgment 
upon  the  ground  that  the  District  Court  had  no  jurisdiction.  This  is  a 
collateral  attack,  and  in  order  to  sustain  it,  it  must  be  made  to  appear 
from  the  record  of  Ijhe  case  in  which  the  judgment  was  rendered,  or 


6  Floyd  v.  Watkins. 

otherwise,  that  the  court  was  without  jurisdiction.  Ablowich  v.  Bank, 
95  Texas,  429. 

The  rule  is  that  "when  the  judgment  or  decree  of  a  domestic  court  of 
general  jurisdiction  is  collaterally  attacked  it  must  be  deemed  valid, 
unless  it  appears  that  no  facts  could  have  been  shown  which  could  render 
it  so."  Martin  v.  Robinson,  67  Texas,  368;  Endel  v.  Norris,  93  Texas, 
540. 

The  general  rule  is  that  when  a  debtor  dies,  creditors  must  enforce 
their  claims  in  the  probate  court,  and  can  not,  within  the  time  allowed 
by  law  for  the  issuance  of  letters  of  administration,  maintain  an  action 
against  the  heirs  or  devisees.  But  this  is  not  an  inflexible  rule,  and  a 
creditor  without  entering  the  probate  court  may  sue  and  have  property 
of  the  estate  applied  to  the  payment  of  his  debt,  by  showing  that  no 
other  debts  exist,  and  that  there  is  no  necessity  for  an  administration. 
Patterson  v.  Allen,  50  Texas,  23;  Solomon  v.  Skinner,  82  Texas,  345. 
This  exception  to  the  general  rule  existing,  when  a  judgment  is  obtained 
against  heirs  or  devisees  and  such  judgment  is  attacked  collaterally,  the 
rule  referred  to  in  Martin  v.  Robinson,  supra,  applies.  Testing  the 
judgment  assailed  in  this  case  by  that  rule,  and  considering  the  facts 
disclosed  by  the  present  record,  we  think  it  must  be  held  that  the  judg- 
ment  was  not  void.  While  the  suit  in  that  case  was  commenced  and  the 
judgment  rendered  before  the  expiration  of  the  time  allowed  for  the 
issuance  of  letters  of  administration,  and  while  proceedings  had  been 
instituted  in  the  probate  court  and  the  will  established  and  an  executor 
appointed,  the  latter  had  failed  to  qualify,  and  there  was  no  administer 
tion  upon  the  estate  in  the  sense  that  there  was  a  representative  of  the 
estate  to  whom  the  claim  could  have  been  presented  for  allowance.  Nor 
does  the  record  show  that  the  existence  of  other  claims  against  the  estate 
or  the  rights  of  other  persons  rendered  administration  necessary.  The 
non-existence  of  such  claims  and  rights  could  have  been  alleged  and 
proved  in  the  foreclosure  suit  which  resulted  in  the  judgment  here  as- 
sailed. Averment  and  proof  of  such  facts  would  have  taken  the  case 
out  of  the  general  rule  and  brought  it  within  the  exception  conferring 
jurisdiction  on  the  district  court. 

In  the  trial  of  the  case  now  on  appeal,  in  which  the  judgment  referred 
to  is  collaterally  assailed  by  the  appellants,  it  devolved  upon  them  to 
negative  the  existence  of  facts  authorizing  the  suit  to  be  brought  in  the 
district  court.  This  they  failed  to  do ;  but,  on  the  other  hand,  appellee 
submitted  testimony  tending  to  show,  the  existence  of  such  facts.  It  is 
true  that  appellants  put  in  evidence  the  original  petition  in  the  fore- 
closure suit,  and  that  pleading  disclosed  on  its  face  the  existence  of  tho 
probate  proceedings,  the  appointment  of  an  executor  and  his  failure  to 
qualify,  and  did  not  allege  that  no  other  debts  existed  against  Mrs. 
Floyd's  estate.  But  it  was  not  shown  that  the  original  petition  was  the 
only  pleading  filed  by  the  plaintiff  in  that  case.    An  amended  petition 
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may  have  been  filed,  setting  up  all  the  facts  necessary  to  authorize  the 
suit  in  the  district  court ;  and,  in  the  absence  of  a  showing  to  the  con- 
trary, it  will  be  presumed  in  this  collateral  proceeding  that  such  was 
the  case. 

The  motion  for  rehearing  has  been  carefully  considered,  and  the  con- 
clusion reached  that  it  should  be  overruled,  and  it  is  so  ordered. 

Overruled. 

Opinion  filed  March  23,  1904. 

yflit  of  error  was  refused  by  the  Supreme  Court,  April  20,  1904. 


t    « 


8  Crow  v.  Citizens  Ey.  Co. 


Samuel  P.  Ckow  et  al.  v.  Citizens  Kailway  Company. 

Decided  December  9,  1903. 

1. — Negligence— Charge— Requesting    Instruction. 

Where  distinct  omissions  to  exercise  care  are  alleged,  it  was  Improper 
to  charge  in  such  way  as  to  require  verdict  for  plaintiff  only  on  proof  of  ail 
such'  grounds  of  negligence,  but  not  positive  error  in  the  absence  of  a  re- 
quested instruction  submitting  the  grounds  for  recovery  disjunctively.  But 
a  charge  putting  upon  plaintiff  the  burden  of  establishing  all  the  facts  al- 
leged, implying  that  he  could  only  recover  upon  proof  of  all,  was  affirmative 
error. 

2. — Charge — Proximate  Cause — Contributory   Negligence. 

A  charge  upon  contributory  negligence  which  omits  the  requisite  that  It 
must  have  been  a  proximate  cause  of  the  Injuries  in  order  to  defeat  recovery, 
was  not  defective  for  the  omission  where  the  causal  connection  of  the  facts 
charged  upon  was  clearly  proximate. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Waller  S.  Baker  and  8.  P.  Ross,  for  appellant 

Clark  &  Bolinger  and  J.  A.  Killer,  for  appellee. 

STREETMAN,  Associate  Justice. — This  action,  was  brought  by 
appellants  to  recover  damages  on  account  of  the  death  of  their  son, 
Samuel  P.  Crow,  Jr.,  alleged  to  have  been  caused  by  the  negligence  of 
appellee,  a  street  car  company  in  the  city  of  Waco. 

The  petition  sets  out  the  cause  of  action  as  follows :  "That  the  de- 
fendant, while  engaged  in  the  operation  of  its  business,  for  the  carriage 
of  passengers,  and  particularly  while  operating  a  number  of  cars  called 
'trailers/  annexed  to  one  car  and  propelled  thereby,  by  the  use  of  elec- 
tricity, while  carrying  passengers  from  West  End,  carelessly  and  negli- 
gently, and  by  the  use  of  said  trailers,  and  by  the  sudden  stop  thereof 
near  Fourth  and  Austin  streets,  in  the  city  of  Waco,  and  the  failure  to 
have  motormen  and  conductors  for  each  car,  caused  Samuel  P.  Crow, 
Jr.,  son  of  plaintiffs,  to  be  thrown  from  and  run  over  by  defendant's 
said  trailers,  which  mangled  the  entire  body  of  the  said  Samuel  P. 
Crow,  Jr.,  and  which  finally  resulted  in  his  death,  to  wit,  on  the  10th 
day  of  July,  1902.  That  but  for  the  use  of  trailers,  and  the  failure  to 
have  motormen  and  conductors  for  each  car,  and  the  defective  con- 
struction of  said  trailers  generally,  and  the  allowance  of  too  much  slack 
in  the  coupling  thereof,  and  the  sudden  stopping  thereof,  said  accident 
of  which  the  plaintiffs  complain  would  not  have  happened." 

The  first  assignment  of  error  complains  of  the  following  paragraph 
of  the  court's  charge,  which  is  the  only  portion  of  the  charge  authoriz- 
ing a  recovery  by  appellants : 

"If  you  believe  from  the  evidence  that  the  defendant  by  running  its 
said  cars  with  trailers  attached,  as  shown  by  the  evidence  in  this  case, 
and  by  the  sudden  stop  thereof,  if  any,  near  Fourth  and  Austin  streets, 
and  the  failure  to  have  motormen  and  conductors  for  each  car,  caused 
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the  said  Samuel  P.  Crow,  Jr.,  to  be  thrown  from  and  to  be  run  over 
by  defendant's*  cars,  and  that  but  for  the  use  of  trailers  and  the  failure 
to  have  motormen  and  conductors  for  each  car,  and  the  defective  con- 
struction of  the  trailers  generally,  and  the  allowance  of  too  much  slack 
in  the  couplings  thereof,  and  the  sudden  stopping  thereof,  said  accident 
would  not  have  happened;  and  you  further  believe  from  the  evidence 
that  said  acts  or  omissions,  or  either  of  them,  on  the  part  of  the  defend- 
ant, constituted  negligence  on  the  part  of  the  defendant,  that  is  a  fail- 
ure upon  its  part  to  exercise  that  high  degree  of  care  as  above  charged 
as  its  duty,  $nd  that  but  for  such  act  or  omission,  if  any,  the  said 
Samuel  P.  Crow,  Jr.,  would  not  have  been  injured;  and  you  further 
believe  that  the  said  Samuel  P.  Crow,  Jr.,  was  at  the  time  acting  as 
an  ordinarily  prudent  person  of  his  age  and  intelligence  would  have 
acted  under  the  same  or  similar  circumstances,  to  avoid  being  injured, 
then  you  will  find  for  the  plaintiffs,  unless  you  find  for  the  defendant 
under  the  following  instructions.  And  the  burden  of  proof  rests  upon 
plaintiffs  to  establish  said  facts  alleged  to  be  negligence  on  the  part  of 
defendant,  by  a  preponderance  of  the  evidence." 

The  substance  of  the  objections  is  that  the  charge  quoted  required 
appellants  to  prove  all  of  the  acts  of  negligence  alleged,  instead  of  au- 
thorizing a  recovery  upon  proof  of  either  of  said  acts. 

The  charge  is  not  as  accurately  framed  as  it  might  have  been.  The 
second  clause  of  the  charge,  beginning  with  the  words  "and  you  further 
believe  from  the  evidence  that  said  acts  or  omissions,  or  either  of  them," 
etc.,  would  indicate  that  the  court  intended  to  present  the  acts  of  neg- 
ligence disjunctively,  but  this  clause  of  the  charge  is  so  connected  with 
that  preceding  it,  that,  upon  the  whole,  the  charge  only  authorizes  a 
recovery  upon  proof  of  all  the  acts  alleged  as  negligence.  The  petition, 
as  above  shown,  charges  said  acts  of  negligence  conjunctively.  Appel- 
lants, however,  would  have  been  entitled  to  recover  upon  proof  that  any 
of  the  acts  alleged  was  negligence  and  caused  the  injuries  resulting  in 
death.  Kottwitz  v.  Bagby,  16  Texas,  656;  Railway  Co.  v.  Kirk,  62 
Texas,  227;  Railway  Co.  v.  Hill,  71  Texas,  451;  Street  Railway  Co. 
v.  Muth,  7  Texas  Qiv.  App.,  450. 

It  is  insisted,  however,  by  appellee  that  the  charge  quoted  was  cor- 
rect as  far  as  it  went,  and  that  if  appellants  desired  further  instructions, 
presenting  separately  the  various  acts  of  negligence,  they  should  have 
requested  such  instructions,  and  that  having  failed  to  make  such  request 
they  can  not  complain. 

This  contention  would  be  sound,  provided  the  charge  complained  of 
6imply  authorized  a  recovery  upon  proof  of  all  the  acts  alleged,  without 
telling  the  jury  that  they  could  not  recover  upon  proof  of  less  than  all 
of  said  acts. 

In  the  case  of  Texas  &  P.  Ry.  Co.  v.  Brown,  78  Texas,  397,  the  court 
gave  the  following  instruction:  "Now  if  the  railroad  company  did 
provide  suitable  and  safe  approaches  to  their  platform  at  Big  Sandy, 
for  the  egress  of  its  passengers  at  such  points  as  passengers  would  ordi- 
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narily  or  naturally  go,  properly  lighted,  and  the  plaintiff  did  not  exer- 
cise  proper  and  reasonable  care,  and  walked  off  the  platform  in  the 
dark  at  a  point  not  provided  for  passengers  to  leave,  and  it  was  a  point 
that  passengers  would  not  naturally  or  ordinarily  go  to  get  off  the  plat* 
form,  the  plaintiff  can  not  recover." 

Discussing  this  instruction,  the  Supreme  Court  says :  "It  is  insisted 
that  this  charge  is  erroneous,  ^because  it  made  it  necessary  for  the  de- 
fendant to  prove  both  that  it  was  careful  and  that  plaintiff  was  negli- 
gent before  it  was  entitled  to  a  recovery/  But  the  charge  does  not 
assert  this  proposition.  It  tells  the  jury  that  if  the  defendant  was  care- 
ful and  the  plaintiff  was  negligent,  the  latter  could  not  recover.  Thia 
is  correct.  The  proposition  is  not  erroneous.  The  court  might  prop- 
erly have  gone  further  and  charged  in  the  disjunctive,  and  have  told 
the  jury  that  if  either  the  defendant  was  careful  or  the  plaintiff  neg- 
ligent, the  defendant  should  have  judgment.  This  presents  an  instance, 
not  of  an  erroneous  charge,  but  of  a  failure  to  give  a  charge  which  the 
defendant  had  a  right  to  demand.  If  the  defendant  had  asked  a  dis- 
junctive charge  it  would  doubtless  have  been  given.  Not  having  made 
the  request  it  can  not  complain  of  a  charge  which  is  correct,  but  merely 
defective." 

In  the  case  of  Railway  Co.  v.  Wood,  the  court  instructed  the  jury 
that  if  the  appellant  "constructed  its  roadbed  or  grade  in  such  a  way 
and  in  such  manner  as  to  guard  against  ordinary  freshets,  overflows, 
tides,  etc.,  so  as  to  prevent  damage  therefrom  to  adjacent  property,  it 
would  not  be  liable  for  damages  arising  from  an  extraordinary  or  un- 
usual rise  or  overflow  of  water,  such  as  could  not  have  been  foreseen  or 
anticipated  by  the  use  of  the  greatest  care,  skill  and  caution  in  the 
construction  of  its  roadbed." 

Judge  Stayton,  in  passing  upon  the  objections  to  this  charge,  says: 
"The  charge  certainly  stated  a  correct  rule,  and  if  the  appellant  was 
of  the  opinion  that  the  exercise  of  a  less  degree  of  care  would  have 
relieved  it  from  liability,  a  charge  upon  that  subject  should  have  been, 
asked.  If  the  charge  had  informed  the  jury  that  nothing  less  than 
the  exercise  of  the  highest  skill,  care  and  caution  would  relieve  the  ap- 
pellant from  liability  for  an  injury  resulting  from  an  extraordinary 
or  unusual  rise  or  overflow,  a  different  question  would  arise." 

These  cases  are  cited  with  approval  by  the  Supreme  Court  in  the  case 
of  Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Hill,  95  Texas,  629,  in  which  the  case 
of  Railway  Co.  v.  Conroy,  83  Texas,  214;  Kershner  v.  Latimer,  64  S. 
W.  Rep.,  237,  and  Oil  Co.  v.  Burrow,  4  Texas  Ct.  Rep.,  867,  are  vir- 
tually overruled. 

The  rule  established  by  these  decisions,  however,  is  clearly  limited  to 
those  charges  which  simply  authorize  a  recovery  on  proof  of  a  number 
of  acts  relied  upon,  but  do  not  expressly  require  proof  of  all  such  acts 
where  proof  of  one  or  more  would  be  sufficient. 

If  the  charge  complained  of  had  omitted  the  last  sentence  it  would 
probably  have  been  subject  to  the  rule  stated.     But  in  that  sentence 
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the  jury  were  instructed  that  the  burden  of  proof  rested  upon  plaintiffs 
"to  establish  said  facts  alleged  to  be  negligence  on  the  part  of  defendant, 
by  a  preponderance  of  the  evidence."  From  this  the  jury  must  have 
understood  not  only  that  plaintiffs  would  be  entitled  to  recover  upon 
proof  of  all  said  acts,  but  that  without  proof  of  all  said  acts,  they  could 
not  recover.  It  was  not  simply  an  omission,  but  a  positive  misdirec- 
tion. 

The  evidence  was  in  such  condition  that  the  jury  might  have  found 
for  or  against  the  defendant  on  one  or  more  of  the  grounds  of  negli- 
gence alleged.  We  therefore  conclude  that  the  court  committed  rever- 
sible error  in  the  instruction  above  quoted. 

The  second  assignment  of  error  complains  of  the  refusal  of  a  special 
charge  requested  by  appellants  upon  the  issue  of  contributory  negli- 
gence. The  charge  given  by  the  court  upon  that  subject  was  sufficient 
as  far  as  appellant  was  concerned.  While  it  did  not,  in  express  terms, 
instruct  the  jury  that  the  act  of  negligence  upon  the  part  of  the  de- 
ceased must  have  been  a  proximate  cause  of  the  injuries,  yet  if  the  juiy 
had  found  the  facts  required  by  the  court  in  this  instruction,  it  would 
have  inevitably  followed  that  the  negligence  of  deceased  was  the  prox- 
imate cause  of  the  injuries. 

As  the  case  must  be  reversed,  it  is  unnecessary  to  discuss  the  assign- 
ments which  relate  to  the  sufficiency  of  the  evidence. 

Because  of  the  error  above  indicated,  the  judgment  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


12  Hollis  v.  Finks. 

J.  W.  D.  Hollis  v.  J.  H.  Pinks  et  al. 

Decided  December  9,  1903. 

Jurisdiction— County  Court— Sale  of  Land— Cancellation. 

The  county  court  has  jurisdiction  of  a  suit  to  recover  back  money  paid 
on  a  sale  of  land  induced  by  fraudulent  misrepresentations,  and  to  cancel  a 
note  for  unpaid  purchase  money,  though  such  note  Is  secured  by  a  vendor's 
lieu. 

Appeal  from  jthe  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

N.  B.  Williams  and  W.  H.  Forrester,  for  appellant. 

Clark  &  Bolinger,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  filed  in  the  County  Court 
of  McLennan  County,'  by  the  appellant  against  appellees,  to  recover  the 
sum  of  $99.28,  with  6  per  cent  interest  from  December  18,  1900,  and  for 
the  sum  of  $103.50  with  6  per  cent  interest  from  November  5,  1901,  and 
for  the  cancellation  of  a  note  or  indebtedness  in  the  sum  of  $70.65,  exe- 
cuted by  appellant  to  appellees.  These  several  sums*  together  with  the 
note,  were  the  purchase  price  of  a  certain  tract  of  land  bought  by  the 
appellant  from  the  appellees. 

The  appellant's  cause  of  action  is  predicated  upon  averments  to  the 
effect  that  he  was  misled  and  deceived,  and  thereby  induced  to  purchase 
the  land  from  the  appellee  by  reason  of  certain  false  and  fraudulent  rep- 
resentations and  statements,  which  are  set  out  in  appellant's  petition. 
The  note  that  is  sought  to  be  canceled,  it  6eems,  also  retained  a  ven- 
dor's lien  upon  the  land ;  and  it  is  in  effect  alleged  that  the  appellees  had 
no  title  to  convey,  but  that  the  appellant  was  induced  to  purchase  by 
reason  of  false  and  fraudulent  representations  upon  which  he  relied. 

As  stated  above,  this  is  a  suit  to  recover  the  purchase  money  paid  by 
appellant  and  to  cancel  the  note  and  indebtedness  still  unpaid.  The 
County  Court  dismissed  the  case  for  want  of  jurisdiction,  either  upon 
the  theory  that  it  involved  the  title  to  land,  or  that  it  was  necessary  to 
enter  a  decree  canceling  title  or  lien  upon  land,  in  order  to  afford  the 
appellant  the  relief  prayed  for. 

We  are  of  the  opinion  that  the  court  below  erred  in  declining  to  en- 
tertain jurisdiction.  The  title  to  land  is  not  directly,  but,  if  at  all,  only 
incidentally  involved.  Plaintiff's  cause  of  action  is  for  money  paid  to 
and  received  by  the  appellees,  by  reason  of  the  fraud  perpetrated  upon 
the  appellant.  The  indebtedness  evidenced  by  the  note  still  outstanding 
could  be  canceled  by  the  judgment  of  the  county  court.  That  indebted- 
ness is  predicated  upon  the  same  fraud  that  induced  appellant  to  pay 
out  the  cash  sums. 

It  is  not  necessary  for  us  to  decide  whether  the  county  court  has  the 
power  to  cancel  a  vendor's  lien,  or  a  lien  upon  real  estate,  but  we  are  of 
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the  opinion  that  it  has  the  authority,  if  the  amount  is  within  its  jurisdic- 
tion (which  is  the  case  here),  to  cancel  the  indebtedness,  and  this  is  the 
relief  asked  by  the  appellant,  so  far  as  the  unpaid  note  is  concerned.  By 
analog}',  the  principles  decided  in  Alixon  v.  Grove,  59  Texas,  575;  Craw- 
ford v.  Sandridge,  75  Texas,  384,  and  the  City  of  Victoria  v.  Schott,  9 
Civ.  App.,  334,  support  the  views  expressed. 

Reversed  and  remanded. 


14  W.  TL  Telegraph  Co.  v.  Anderson. 

Western  Union  Telegraph  Company  v.  P.  F.  Anderson. 

Decided  December  9,  1903. 

1.— Telegraph— Negligence— Causal  Connection. 

Facts  considered  and  held  to  support  conclusion  that  negligent  delay 
in  the  delivery  of  a  message  prevented  plaintiff  from  attending  the  funeral 
of  his  father. 

2*— Telegraph—  Damages— Mental   Suffering— Interstate   Law. 

A  resident  of  another  State  may  recover  in  the  Texas  courts  damages 
for  mental  suffering  from  failure  to  attend  the  funeral  of  a  parent  in  Texas 
through  negligent  delay  in  the  delivery  of  a  telegram,  though  such  damages 
were  not  recoverable  by  the  law  of  the  State  where  he  resided  and  received 
the  dispatch. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
before  Hon.  Sam.  B.  Scott. 

Clark  &  Bolinger  and  J.  A.  Kibler,  for  appellant. 

John  S.  Patterson  and  J.  E.  Yantis,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  damage  suit  resulting  in  a 
judgment  in  favor  of  the  plaintiff,  and  the  defendant  has  appealed. 
There  is  testimony  in  the  record  which  supports  the  following  conclu- 
sions of  fact,  which  were  found  by  the  trial  judge  and  are  adopted  by 
this  court: 

"1.  Plaintiff's  father,  J.  M.  Anderson,  died  at  about  5  o'clock  a.  m., 
March  14th,  about  eight  miles  from  the  town  of  Taylor,  Texas,  in  Wil- 
liamson County.  He  suicided  by  hanging,  and  was  at  once  removed  to 
his  home  in  said  town  of  Taylor. 

"2.  At  about  4  o'clock  p.  m.  on  March  14,  1902,  plaintiff's  brother, 
B.  J.  Anderson,  caused  J.  A.  Kirkman  to  send  the  following  message 
to  plaintiff:  'Taylor,  Texas,  March  14,  1902.— To  P.  F.  Anderson, 
Checotah,  Ind.  Ter. :  Father  killed  himself  this  morning  about  5 
o'clock.  (Signed)  B.  J.  Anderson.'  Said  message  was  delivered  to 
defendant's  operator  at  Taylor,  Texas,  by  Mr.  Kirkman,  and  70  cents 
was  paid  for  the  transmission  and  delivery  of  same  for  plaintiff's  benefit 
to  said  town  of  Checotah,  where  plaintiff  was  temporarily  residing,  his 
home  being  in  Texas. 

"3.  Said  telegram  was  delivered  to  the  plaintiff's  wife,  and  received 
by  her  for  the  plaintiff  about  4:30  p.  m.  on  the  15th  day  of  March, 
1902,  and  by  her  delivered  to  plaintiff  about  thirty  minutes  later. 

"4.  Checotah  was  a  small  town  and  plaintiff  was  well  known  by 
most  all  of  the  business  men  there,  and  was  known  by  the  defendant's 
agent  at  said  town,  and  plaintiff's  residence  was  known  and  he  was 
personally  known  by  the  defendant's  messenger  boy  who  delivered  the 
message. 

"5.  By  the  exercise  of  ordinary  care  said  telegram  could  and  would 
have  been  delivered  to  plaintiff  within  one  or  two  hours  after  its  deliv- 
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eiy  for  transmission  to  the  defendant's  agent  at  the  said  town  of  Taylor, 
Texas. 

"6.  If  the  message  had  been  delivered  promptly  and  with  due  care, 
plaintiff  could  have  boarded  a  south-bound  train  at  Checotah  at  9:37 
p.  m.  on  March  14,  1902,  and  would  have  reached  the  town  of  Taylor 
on  March  15,  1902,  at  about  2 :25  p.  m.,  and  that  he  had  means  to  se- 
cure transportation  and  would  have  left  Checotah  at  9:37  p.  m.  March 

14,  1902,  and  would  have  arrived  at  Taylor  at  2 :25  p.  m.  on  March  15, 
1902. 

"7.  Plaintiff's  father  was  buried  in  the  town  of  Bruceville,  Texas, 
and  the  remains  left  the  town  of  Taylor  going  north  at  4:30  or  5 
o'clock  p.  m.  on  March  15,  1902,  and  he  was  interred  in  the  town  of 
Bruceville  at  about  6 :30  or  7  o'clock  on  said  date. 

"8.  If  the  message  had  been  delivered  with  due  care,  plaintiff  could 
and  would  have  arrived  in  the  town  of  Taylor  in  ample  time  to  ac- 
company the  remains  of  his  father  to  Bruceville,  to  be  present  at  his 
funeral,  which  he  would  have  done. 

"9.  That  there  was  no  train  going  south  which  plaintiff  could  have 
boarded  after  he  received  said  message  that  would  have  carried  him  to 
Taylor,  until  late  in  the  afternoon  of  March  16,  1902,  and  no  train  that 
he  could  have  boarded  after  receiving  said  message  that  would  have 
carried  him  to  Bruceville  until  noon  of  said  March  16,  1902. 

"10.  The  remains  of  plaintiff's  father,  at  the  time  of  his  burial, 
had  been  kept  out  about  thirty-six  hours  after  his  death,  and  had  turned 
black  and  decomposition  had  so  far  set  in  as  to  render  it  improper  and 
impracticable  to  longer  delay  the  burial  than  was  done. 

"11.  Plaintiff  would  have  learned  on  arriving  at  Taylor,  that  his 
father  would  be  buried  in  the  town  of  Bruceville. 

"12.  The  message  was  in  words  a  sufficient  notice  to  the  defendant 
that  plaintiff's  father  was  dead,  and  that  plaintiff  would  probably  desire 
to  attend  the  funeral. 

"13.     Plaintiff  sent  the  following  message  to  his  mother  on  March 

15,  1902,  at  about  8  o'clock  p.  m.,  to  wit :  'Checotah,  Ind.  Ter.,  March 
15,  1902. — To  Mrs.  L.  P.  Anderson,  Taylor,  Texas :  Can't  come.  Let 
me  hear  at  once.  (Signed)  P.  F.  Anderson.'  This  message  was 
sent  subsequent  to  the  burial  of  plaintiff's  father,  and  was  not  in  faqt 
delivered  to  plaintiff's  mother  until  several  days  after  the  burial,  and 
after  plaintiff's  mother  had  returned  from  Bruceville  to  the  town  of 
Taylor,  Texas. 

"14.  That  the  message  sent  by  plaintiff,  referred  to  in  conclusion 
13,  was  not  intended  by  plaintiff  as  a  refusal  to  attend  his  father's 
funeral,  but  it  meant  to  convey  the  idea  that  plaintiff  had  received  the 
message  sent  him  by  his  mother  too  late  for  him  to  get  a  train  in  time 
to  attend  his  father's  funeral,  and  further  that  he  desired  to  know  the 
particulars  of  his  father's  death. 

"15.  Defendant  breached  its  contract  to  send  and  deliver  the  mes- 
sage sent  plaintiff  by  his  brother,  and  in  not  delivering  it  on  the  after- 
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noon  of  March  14,  1902,  an  hour  or  two  after  filing  for  transmission. 

"16.  Defendant  was  guilty  of  negligence  in  failing  to  deliver  the 
message  to  plaintiff  on  March  14,  1902. 

"17.  Plaintiff  was  not  guilty  of  contributory  negligence  in  failing 
to  undertake  to  have  the  funeral  delayed  to  a  later  day,  nor  in  sending 
the  telegram  to  his  mother,  but  in  both  instances  acted  as  a  person  of 
ordinary  prudence  would  have  acted  under  the  same  or  similar  circum- 
stances. 

"18.  Under  the  laws  of  the  Indian  Territory,  where  the  message 
was  to  be  delivered  to  plaintiff,  there  can  be  no  recovery  for  mental 
anguish  in  cases  of  this  character. 

"19.  Plaintiff  was  especially  devoted  to  his  father,  and  suffered  great 
mental  anguish  by  reason  of  his  failure  to  accompany  the  remains  of 
his  father  from  Taylor  to  Bruceville,  and  to  be  present  at  his  funeral, 
which  was  caused  by  the  negligence  of  the  defendant." 

Opinion. — The  case  is  presented  in  this  court  on  two  assignments 
of  error.  The  first  assails  the  finding  of  the  trial  court  to  the  effect 
that  the  failure  to  promptly  deliver  the  message  prevented  plaintiff 
from  attending  the  funeral  of  his  father.  While  the  telegraphic  mes- 
sage sent  by  the  plaintiff  to  his  mother,  soon  after  receiving  the  message 
announcing  the  death  of  his  father,  tends  to  support  appellants  con- 
tention, the  testimony  given  by  the  plaintiff  supports  the  finding  of  the 
trial  court  on  that  subject. 

Under  the  second  assignment,  the  point  is  made  that;  as  the  message 
was  to  be  delivered  in  the  Indian  Territory,  and  as  the  law  in  that  juris- 
diction does  not  authorize  recovery  in  this  class  of  cases  for  mental  suf- 
fering, the  judgment  should  be  reversed.  Becent  adjudications  in  this 
State  have  settled  the  law  against  this  contention.  Telegraph  Co.  v. 
Waller,  74  S.  W.  Bep.,  751;  Telegraph  Co.  v.  Shaw,  decided  by  this 
court  at  a  former  day  of  this  term. 

No  reversible  error  being  shown,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Western  Union  Telegraph  Company  v.  D.  B.  Chambers. 

Decided  December  10,  1903. 

1*-— Telegraph e—  Mental  Anguish— Charge— Damages, 

The  trial  court  having  charged  the  jury  that  If  they  found  for  the  plain- 
tiff "to  allow  him  such  a  sum  as  they  believed  from  the  evidence  would  be 
fair  compensation  for  the  mental  anguish,  if  any,  suffered  by  him  by  reason 
of  being  unable  to  attend  the  funeral  of  his  son,"  charged  further  that,  "in 
this  connection  you  are  instructed  that  you  can  not  allow  plaintiff  anything 
for  the  natural  grief  caused  by  the  death  of  his  said  son,  but  can  only  allow 
him  for  the  mental  anguish  caused  by  being  prevented  from  attending  his 
funeral."  Held  that  the  last  quoted  charge  is  not  obnoxious  to  the  objec- 
tion that  it  assumes  that  plaintiff  suffered  mental  anguish  caused  by  being 
prevented  from  'attending  the  funeral  of  his  son. 

2d — 8a  me — Evidence— Verdict. 

Under  the  evidence  summarized  in-  the  opinion  objection  is  not  tenable 
that  the  verdict  is  unsupported  by  the  evidence  as  not  showing  that  the 
funeral  in  any  event  would  have  been  postponed  to  the  arrival  of  the  plain- 
tiff. 

3. — Same— Knowledge  of  Mistake. 

See  the  opinion  for  substance  of  evidence  held  to  negative  appellant's 
contention  that  plaintiff  knew  of  the  mistake  in  the  telegraphic  message  upon 
receiving  the  same. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Webb  &  Ooeth,  for  appellant. 

Tho8.  0.  Murphy,  for  appellee. 

JAMES,  Chief  Justice. — D.  B.  Chambers  brought  this  suit  in  the 
District  Court  of  Bexar  County  to  recover  damages  from  appellant 
alleged  to  have  been  sustained  by  appellee  by  reason  of  the  negligence 
of  the  telegraph  company  in  the  transmission  of  the  following  telegram 
addressed  to  him  by  his  son,  A.  F.  Chambers,  sent  from  Des  Moines, 
Iowa,  on  the  29th  day  of  March,  1902,  to  wit :  "Arthur  died  this  noon ; 
wire  us  if  you  can  come."  Arthur  was  plaintiff's  son.  The  message  as 
delivered  to  the  appellee  in  San  Antonio  read,  "Father  died  this  noon ; 
wire  us  if  you  can  come."  Prior  to  his  death  he  had  not  been  sick. 
A.  F.  Chambers  was  a  married  man,  and  had  a  father-in-law  named 
Qunder,  whom  he  generally  referred  to  as  "father"  or  "father  Gunder." 

Plaintiff  alleged  and  testified  that  from  the  wording  of  the  message 
as  delivered  to  him  he  thought  that  his  son's  (A.  F.  Chambers')  father- 
in-law  had  died,  and  he  did  not  answer  the  telegram  by  wire,  until  he 
received  the  following  message  sent  by  the  telegraph  company  on  March 
31st,  at  the  request  of  A.  F.  Chambers  at  Des  Moines,  to  wit : 

"San  Antonio,  Texas. — Please  request  answer  ours  29th.  Chambers, 
No.  716  Cameron  street.  Same  important.  Des  Moines,  la.,  Mar.  30, 
1902." 

Upon  receiving  request  for  an  answer  about  noon,  March  31st,  plaintiff 
says  that  he  became  suspicious  that  there  might  be  a  mistake  in  the 
message  some  way,  and  he  was  a  little  puzzled  about  it;  that  he  wrote 
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the  following  telegram,  "Can  not  come,"  on  the  back  of  the  last  message 
he  received,  as  an  answer  to  it,  and  sent  it  to  the  telegraph  office  by  Mrs. 
Monette,  his  stepdaughter,  and  when  he  sent  it  to  the  office  he  told  her 
to  inquire  if  she  could  ascertain  if  there  had  been  a  mistake  in  any  way 
in  the  transmission.  "I  was  still  under  the  impression  and  did  not  know 
at  this  time  yet  but  what  it  was  Grinder's  death.  When  I  sent  that 
answer  I  did  not  knew  it  was  my  son."  Plaintiff  testified  that  if  the 
telegram  had  read  "Arthur"  he  would  have  replied  at  once,  "I  will  come," 
and  would  have  left  at  once,  and  that  he  would  have  arrived  at  Des 
Moines  before  the  burial.  That  Mr.  G  under  was  only  a  passing  friend, 
and  he  wondered  why  they  were  so  anxious  to  hear  from  him,  and  that 
is  what  he  told  his  stepdaughter  in  regard  to  what  there  is  about  having 
inquiry  made  as  to  whether  there  might  be  a  mistake  or  not. 

Stephen  Dolan,  a  witness  for  the  defendant,  and  its  receiving  clerk, 
testified  that  a  lady  came  in  about  1  o'clock  on  March  31st,  bringing  a 
telegram,  and  remarked  that  there  was  an  error  in  the  wording  of  one 
of  the  messages;  that  the  word  "father"  she  thought  ought  to  have  been 
"Arthur ;"  that  she  was  almost  sure  it  ought  to  have  been  "Arthur"  in- 
stead of  "father."  Whereupon  the  San  Antonio  office  sent  the  following 
message  to  Des  Moines:  "Des  Moines,  Iowa. — Please  repeat  quick  the 
first  word  your  10  paid  March  29th,  Chambers  signed  same.  Beads 
father  our  copy,  rush  answer.  Dolan,  S.  A.  31."  This  was  answered 
by  the  Des  Moines  office  and  the  answer  as  received  back  at  this  office  on 
said  day,  Match  31st,  and  referred  to  plaintiff  on  April  2,  as  follows: 
"San  Antonio,  Texas. — Sys  date  first  word  our  29th  Chambers  sgd 
same  if  Arthur  repeat  Arthur.  Des  Moines,  la.,  Mch.  31st.  Respy 
referred  to  D.  B.  Chambers,  716  Cameron  St.  This  refers  to  message 
you  received  Saturday.  The  first  word  should  read  Arthur  instead  of 
father.  Western  Union  Tel.  off.  Dolan,  San  Antonio,  March  31,  ,02." 
Arthur  Chambers'  remains  were  buried  at  Des  Moines,  April  1st,  about 
G  p.  m.,  and  appellee  was  not  present  at  the  funeral. 

Appellant  answered  by  general  demurrer  and  general  denial.  The 
case  was  tried  on  the  lGth  day  of  March,  1903,  before  a  jury,  and  re- 
sulted in  a  verdict  in  favor  of  plaintiff  for  the  sum  of  $750. 

The  first  assignment  questions  this  clause  of  the  charge,  as  assuming 
that  plaintiff  suffered  mental  anguish  and  was  prevented  from  attending 
his  son's  funeral :  "In  this  connection  you  are  instructed  that  you  can 
not  allow  plaintiff  anything  for  the  natural  grief  caused  by  the  death 
of  his  said  son,  but  can  only  allow  him  for  the  mental  anguish  caused 
by  being  prevented  from  attending  his  funeral."  The  clause  was  the 
close  of  a  paragraph  on  the  measure  of  damages,  in  which  paragraph  the 
jury  had  just  been  told,  if  they  found  for  plaintiff  "to  allow  him  such 
a  sum  as  they  believed  from  the  evidence  would  be  fair  compensation 
for  the  mental  anguish,  if  any,  suffered  by  him  by  reason  of  being 
unable  to  attend  the  funeral  of  his  son."  The  jury  could  not  observe  this 
charge  without  having  already  acted  upon  the  preceding  instructions, 
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and  found  for  plaintiff  upon  them.  In  those  charges  they  were  fully 
and  properly  instructed,  and  must,  in  order  to  have  reached  a  verdict 
for  plaintiff,  have  found  both  of  these  facts  from  the  evidence. 

The  second  is  that  the  evidence  is  against  the  verdict,  as  it  was  an 
uncontradicted  fact  that  Arthur  Chambers  had  a  wife,  who  had  the  con- 
trol and  disposition  of  his  body,  and  no  one  else  could  have  delayed  the 
burial,  and  there  is  no  evidence  that  his  wife  would  have  postponed  it 
until  plaintiff  could  have  arrived ;  and  the  only  evidence  that  the  funeral 
would  have  been  postponed  was  that  of  A.  P.  Chambers,  who  is  not 
6hown  to  have  had  any  authority  over  the  body  or  the  funeral. 

This  assignment  is  clearly  not  sustainable.  A.  F.  Chambers  testified 
that  "if  we  had  received  an  answer  on  March  2i)th  or  30th  stating  that 
plaintiff  desired  to  attend  the  funeral  we  would  have  delayed  it  to  give 
him  time  to  get  there."  This  witness  also  stated:  "I  received  an 
answer  about  noon  on  March  31st  saying,  "Can  not  come,"  and  thinking 
for  some  reason  he  could  not  come,  wo  went  ahead  with  the  funeral.  If 
he  had  answered  that  he  desired  to  attend  the  funeral  and  would  start 
at  once,  the  funeral  would  have  been  delayed  until  he  reached  here."  It 
further  appears  that  the  body  was  in  fact  held  until  the  31st  and  buried 
then  because  of  said  reply.  The  testimony  was  amply  sufficient  to  war- 
rant the  finding  that  the  funeral  would  have  been  delayed.  If  it  were 
essential,  in  law,  to  show  that  the  wife  would  have  consented  to  a  post- 
ponement, such  fact  would  be  clearly  indicated  and  the  testimony  re- 
ferred to. 

The  third  assignment  is  that  the  evidence  shows  beyond  dispute  that 
plaintiff  knew  of  the  mistake  in  the  message. 

Mrs.  Monette  was  not  a  witness.  Plaintiff's  testimony  does  not  war- 
rant finding  as  a  matter  of  law  that  he  knew  about  the  mistake  from 
the  start,  nor  that  he  knew  it  when  he  sent  the  telegram,  "Can  not 
come,"  on  the  31st.  He  testifies  that  he  did  not  know  that  the  original 
telegram  referred  to  "Arthur,"  and  that  he  did  not  know  it  when  he  sent 
the  telegram  on  the  31st,  "Can  not  come."  It  is  entirely  consistent 
with  all  the  testimony,  that  the  telegraphic  request  for  an  answer  he 
received  from  the  telegraph  company  on  the  31st,  was  the  first  sugges- 
tion he  had  that  there  was  some  mistake  in  the  original  one.  He  tes- 
tified that  when  he  wrote  the  answer  "Can  not  come"  and  sent  Mrs. 
Monette  to  defendant's  office  with  it.  ho  told  her  to  ascertain  if  she  could 
if  there  had  been  anv  mistake,  and  that  he  wss  then  still  under  the 
impression  that  it  was  Gunder  who  had  died,  and  did  not  know  that  it 
was  his  son.  He  did  not  learn  the  fact  until  the  massage  came  to  him 
on  April  2,  twenty-four  hours  after  his  son  was  buried.  There  was  no 
testimony  that  Mrs.  Monette  knew  any  more  than  plaintiff  did.  What 
she  said  to  Polan  indicated  that  she  had  apprehensions  that  it  was 
"Arthur."  The  fact  that  the  parties  in  Des  Moines  were  desiring  a 
reply  by  wire  to  the  original  telegram,  under  the  circumstances,  might 
have  alarmed  some  dispositions  more  than  others,  and  might  have  caused 
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Mrs.  Monette  to  imagine  the  worst.  Still  all  the  testimony  goes  to  show 
that  she  suspected  or,  to  put  it  stronger,  believed  the  telegram  referred 
to  Arthur.  The  evidence  does  not  even  show  that  plaintiff  had  such 
impression,  but  the  contrary. 

Whether  or  not  Mrs.  Monette's  knowledge  that  the  telegram  meant 
"Arthur"  could  have  been  imputed  to  plaintiff  we  need  not  consider, 
because  she  had  no  knowledge  of  that  fact. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  New  Orleans  Railroad  Company  v. 

Bernard  R.  Kelly. 

Decided  December  10,  1903. 


1.— Personal  Injuries— Negligence— Verdict. 

Evidence  held  sufficient  to  establish  negligence  on  the  part  of  the  defend- 
ant company,  negative  the  issue  of  contributory  negligence  on  the  part  of 
the  plaintiff,  and  support  a  verdict  for  damages  In  the  sum  of  $30,000. 

2. — Same — Charge  of  Court 

It  is  correct  for  the  trial  court  to  submit  to  the  jury  the  law  of  the  case 
applicable  to  issues  pleaded  and  the  evidence  tending  to  support  the  same. 
See  the  opinion  for  a  charge  of  the  court  In  an  action  for  personal  injuries 
conforming  to  the  principle,  and  as  not  obnoxious  to  the  objection  that  it 
assumed  facts  not  presented  by  the  proof  or  in  anywise  infringed  upon  the 
province  of  the  jury* 

3<— Same— Proximate  Cause— Requested   Instruction. 

Because  the  plaintiff  may  have  known  of  the  danger  of  using  a  hand  car 
without  a  brake  he  did  not  take  the  risk  of  the  negligence  of  the  defendant 
in  erecting  an  obstruction.  To  have  relieved  the  defendant  in  this  instance 
the  use  of  the  defective  car  must  have  been  the  direct  cause  of  the  injuries, 
without  which  the  accident  would  not  have  happened  and  the  injuries  the 
proximate  result  thereof.  Requested  charge  was  properly  refused  because 
it  Ignored  the  alleged  negligence  of  defendant  in  the  erection  of  the  obstruc- 
tion. 

4>r— Same— Assumed  Risk— Servant's  Knowledge. 

It  was  the  defendant's  duty  to  exercise  ordinary  care  to  furnish  a  safe 
track  for  the  plaintiff  to  travel  over  to  and  from  his  work,  and  the  plaintiff 
had  the  right  to  assume  that  it  would  do  so.  The  plaintiff  assumed  the 
risks  of  which  he  had  knowledge,  or  by  the  exercise  of  ordinary  care  could 
have  discovered,  but  he  was  under  no  obligation  to  look  out  for  the  master's 
negligence.    Charge  stating  this  principle  was  correct 

5. — Sa  me— Charge. 

Objecting  to  the  sufficiency  of  a  charge  correct  as  far  as  it  goes,  it  de- 
volves upon  the  party  desiring  fuller  charges  to  seek  the  same  by  requested 
Instruction. 

6. — 8ame — Requested  Instructions. 

Requested  instructions,  embodied  so  far  as  they  are  correct  in  the  gen- 
eral charge,  are  correctly  refused. 

7-— Evidence — Expectancy  of  Life. 

Standard  mortality  tables  are  competent  as  evidence  of  the  probable 
duration  of  life. 

8*— Measure  of  Damages — Charge. 

Note  a  charge  on  the  measure  of  damages  held  not  subject  to  objection 
as  authorizing  double  damages. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Baker,  Botis,  Baker  &  Lovett,  Andrews  &  Ball,  and  C.  L.  Carter, 
for  appellant. 

Lovejoy  &  Malevinsky,  for  appellee. 

GARRETT,  Chief  Justice. — This  action  was  brought  in  the  Dis- 
trict Court  of  Harris  County,  by  Bernard  R.  Kelly  against  the  Texas  & 
New  Orleans  Railroad  Company  to  recover  damages  for  personal  in- 
juries received  by  Kelly  while  he  was  in  the  employment  of  the  com- 
pany, resulting,  as  alleged,  from  its  negligence. 
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The  petition  showed  that  the  plaintiff  was  at  work  for  the  defendant 
as  the  foreman  of  a  gang  of  men  in  the  construction  and  extension  of 
its  line  of  railroad  from  Rockland  to  Cedar,  in  Nacogdoches  County; 
that  while  riding  on  a  hand  car  about  noon,  March  13,  1901,  going 
from  his  place  of  work  to  his  camp  for  dinner,  he  ran  into  an  obstruc- 
tion upon  the  track  and  was  seriously  injured.  The  alleged  acts  of  neg- 
ligence on  the  part  of  the  defendant  were  that  it  erected  and  permitted 
to  remain  across  the  track  a  dangerous  and  hazardous  obstruction  con- 
sisting of  heavy  poles,  and  did  not  warn  the  plaintiff  of  its  presence. 
The  defendant  answered  by  general  demurrer  and  general  denial,  and 
special  pleas  in  bar  of  facts  to  show  assumed  risk  and  contributory 
negligence.  One  of  the  facts  alleged  was  that  the  plaintiff  was  using 
a  hand  car  that  he  knew  to  be  defective  in  that  it  was  without  a  brake. 
In  a  supplemental  petition  the  plaintiff  admitted  that  the  hand  car  he 
was  using  was  defective  in  the  respect  alleged,  and  pleaded  that  he  had 
been  directed  to  use  it  by  a  superior  officer.  A  supplemental  answer 
was  filed  by  the  defendant  demurring  to  the  supplemental  petition,  and 
denying  its  allegations  of  fact.  After  the  court  had  overruled  the  de- 
murrers the  cause  was  tried  by  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  $30,000. 

At  the  time  he  received  the  injuries  complained  of  the  plaintiff  was 
in  the  employment  of  the  defendant  as  foreman  of  a  bridge  gang,  and 
was  working  near  the  town  of  Nacogdoches  in  the  construction  of  the 
extension  of  the  defendant's  railroad  from  Rockland  to  Cedar.  The 
company  was  building  its  track  north  from  Rockland  and  had  reached 
a  point  near  Nacogdoches,  but  that  part  of  the  road  had  not  been  fin- 
ished, and  trains  were  running  only  as  far  as  Huntington,  several  mile* 
south  of  the  place  of  the  accident.  The  track  over  which  the  plaintiff 
was  riding  when  he  was  injured  had  been  constructed  two  or  three  days. 
It  had  not  been  surfaced  up  and  was  in  an  unfinished  condition,  and 
had  not  been  turned  over  to  the  proper  department  for  the  operation 
of  trains.  As  foreman,  the  plaintiff  had  charge  of  a  gang  of  men  in 
camp  about  three  miles  south  of  Nacogdoches,  and  working  between  the 
camp  and  that  town.  On  the  morning  of  the  accident,  March  13,  1901, 
■  he  went  out  to  work  with  twenty  men  to  fix  a  cattle  guard  and  build  a 
bridge,  using  two  hand  cars  furnished  by  the  company  for  the  transpor- 
tation of  the  men  and  tools.  One  of  the  hand  cars  had  no  brake  on  it 
and  had  been  in  that  condition  for  about  two  weeks.  The  plaintiff  had 
had  a  brake  made  for  the  car  the  day  before,  and  when  the  men  were 
ready  to  start  out  to  work  on  the  morning  of  the  accident  and  one  of 
them  was  about  to  fix  it  on  the  car,  George  Connors,  the  superintendent 
of  the  bridge  and  building  department,  and  the  superior  officer  of  the 
plaintiff,  peremptorily  ordered  Kelly  to  let  the  brake  go  and  get  the 
men  out  to  work.  Plaintiff  obeyed  the  order  and  the  brake  was  laid  on 
the  cir  nnd  taken  along  to  be  fixed  on  later,  but  after  the  men  had 
reached  their  place  of  work  it  was  discovered  that  they  had  no  suitable 
nut  for  fastening  it  on,  and  it  was  not  attached  to  the  car.    Angelina 
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River  is  about  thirteen  miles  south  of  the  town  of  Nacogdoches,  and  in 
its  construction  from  the  river  the  roadbed  had  passed  through  several 
inclosures.  There  was  one  near  the  river  where  a  temporary  fence  was 
placed  across  the  track  to  protect  the  inclosure  until  a  proper  cattle 
guard  could  be  put  in.  There  were  several  sets  of  bars  across  the  track, 
according  to  some  of  the  testimony  four,  similar  to  the  one  at  which 
the  plaintiff  was  injured,  between  the  place  of  the  accident  and  where 
plaintiff  was  at  work  that  morning.  These  bars  were  made  by  planting 
two  posts  upright  in  the  ground  on  each  side  of  the  track,  with  cleats 
supporting  poles  placed  across,  that  could  be  taken  down  and  put  up  at 
will.     They  were  erected  under  the  direction  of  the  plaintiff. 

When  the  plaintiff  started  out  to  work  he  took  the  two  hand  cars  and 
placed  them  on  the  track,  the  one  without  a  brake  in  front,  and  went 
north  along  the  railroad  to  work.  He  left  one  gang  of  seven  men  with 
the  rear  car  at  a  place  where  they  were  to  put  in  a  temporary  cattle 
guard.  With  the  reet  of  the  men  the  plaintiff  went  on  to  Lananna 
Creek,  where  they  were  building  a  bridge.  At  noon  the  men  left  off  and 
started  to  return  to  camp  for  dinner.  The  men  at  the  cattle  guard, 
upon  the  approach  of  the  others,  put  their  car  on  the  track  in  front  of 
them  and  both  cars  were  propelled  along  the  track  at  a  speed  estimated 
by  the  witnesses  at  from  eight  to  twelve  miles  an  hour.  There  was  noth- 
ing unusual  in  the  speed  of  the  car  or  the  manner  of  its  operation.  Six 
or  seven  men  make  a  load  for  a  hand  car,  and  the  car  upon  which  the 
plaintiff  was  riding  was  heavily  loaded  and  crowded.  Plaintiff  was 
sitting  on  the  car  in  front,  between  two  other  men,  .with  his  feet  hang- 
ing above  the  track  over  the  end  of  the  car.  They  stopped  at  each  of  the 
sets  of  bars  through  which  they  had  passed  going  out  to  work  and  took 
them  down  and  put  them  up  again,  and  after  they  had  passed  the  last 
one  of  them,  and  were  running  along,  they  suddenly  discovered  another 
set  of  bars  which  had  been  put  up  that  morning  as  a  temporary  cattle 
guard  at  an  inclosure  under  the  direction  of  W.  C.  Todd,  the  foreman 
of  the  track-laying  men,  and  of  which  they  had  no  previous  knowledge. 
The  men  on  the  car  in  front  with  the  brake  succeeded  in  preventing  it 
from  striking  the  bars  with  much  force  and  no  one  on  it  was  injured, 
though  some  of  them  were  thrown  off  and  others  jumped  off.  The  other 
car,  which  was  running  at  a  distance  of  fifty  or  sixty  yards  behind  the 
car  in  front,  ran  violently  into  it  and  the  plaintiff  and  others  were 
injured.  From  the  place  of  the  accioVnt,  back  toward  Nacogdoches,  the 
track  was  straight  for  a  considerable  distance,  and  the  obstruction  could 
have  been  seen  plainly  for  a  quarter  of  a  mile.  The  hand  cars  were 
running  on  a  down  grade,  but  the  grade  rose  just  at  the  point  of  obstruc- 
tion. There  was  evidence  that  the  wind  was  blowing  and  that  it  was 
dusty;  that  the  bars  were  made  of  brown  pine  poles  the  color  of  the 
track,  and  that  the  fence  on  either  side  had  been  thrown  down  as  far 
from  the  track  as  the  edge  of  the  barrow  pits.  The  plaintiff  belonged  to 
thev  bridges  and  buildings  department,  and  put  in  temporary  cattle 
guards  whenever  he  was  so  instructed.    Todd,  who  had  the  bars  put  up 
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into  which  the  hand  car  ran,  was  engaged  in  track  laying.  There  was 
evidence  that  it  was  not  customary  to  put  fences  or  obstructions  across 
the  roadbed  after  the  track  was  laid,  and  that  plaintiff  knew  of  that 
custom.  No  notice  or  warning  of  any  character  was  given  of  the  erec- 
tion or  presence  on  the  track  of  the  bars  that  caused  the  accident.  There 
was  no  rule  as  to  the  distance  apart  the  hand  cars  should  have  been  run, 
or  custom  as  to  the  place  the  plaintiff  should  have  occupied  on  the  car, 
or  providing  for  a  lookout.  If  the  rear  car  had  been  equipped  with  a 
brake  it  is  probable  that  it  could  have  been  stopped  and  the  collision 
prevented.  The  distances  from  the  front  car  to  the  obstruction,  and 
between  the  front  car  and  the  one  in  the  rear  when  the  obstruction  was 
first  discovered,  were  variously  estimated,  but  it  was  shown  that  the  rear 
car  was  too  close  to  the  front  car  to  have  been  stopped  without  a  brake 
before  running  into  it.  The  plaintiff's  injuries  were  to  the  back  and 
spine,  and  a  concussion  of  the  spinal  cord,  and  have  resulted  in  the  totyl 
paralysis  of  his  lower  limbs,  and  to  some  extent  of  his  bowels.  He  suf- 
fered great  pain  in  the  back  and  thighs.  His  eyes  and  digestion  are 
affected,  and  the  pain  keeps  him  awake.  He  had  shown  no  improvement 
within  a  year,  and  it  was  the  opinion  of  physicians  that  the  paralysis  of 
his  lower  limbs  was  permanent  and  he  would  never  improve.  The  tes- 
timony as  to  the  plaintiff's  condition  was  uncontradicted.  He  was  54 
years  old  and  was  earning  from  $100  to  $125  a  month. 

There  is  evidence  to  support  the  verdict  of  the  jury  that  the  plaintiff 
was  injured  by  the  negligence  of  the  defendant  in  putting  the  obstruc- 
tion on  the  track  without  warning  the  plaintiff  of  the  presence  thereof; 
that  when  he  received  the  injuries  the  plaintiff  was  exercising  due  care 
in  the  use  of  the  hand  car,  and  that  the  plaintiff  has  sustained  damages 
in  the  amount  found  by  the  jury.  And  the  facts  so  found  by  the  jury 
are  adopted  as  the  conclusion  of  this  court. 

The  assignments  of  error  which  question  the  sufficiency  of  the  evi- 
dence to  support  the  facts  found  by  the  jury  need  not  be  further  con- 
sidered, and  do  not  require  separate  disposition.  It  is  enough  to  say 
that  in  the  opinion  of  the  court  they  were  sufficient  to  show  that  the 
plaintiff  was  injured  by  the  negligence  of  the  defendant,  without  fault 
on  his  part,  and  sustained  damages  to  the  amount  of  the  judgment.  The 
negligence  of  the  defendant  was  shown  by  the  construction  of  the  bars 
across  the  track  at  a  place  where  the  fence  of  the  inclosure  was  thrown 
down  so  that  it  would  not  attract  attention  to  the  presence  of  the  bars, 
which  were  of  pine  poles  covered  with  brown  bark  of  the  color  of  the 
ground,  and  put  up  under  such  circumstances  as  that  the  men  at  work 
on  the  track,  and  coming  in  on  the  hand  cars,  would  not  be  on  the  look- 
out for  their  presence,  and  would  not  be  expecting  to  encounter  such 
obstructions,  since  it  also  was  not  customary  to  put  them  across  the  road- 
bed after  the  track  had  been  laid ;  and  was  also  negligent  in  not  giving 
some  warning  or  notice  to  the  workmen  operating  the  hand  cars  of  the 
presence  of  the  obstruction,  which  may  have  been  easily  done  by  setting 
up  a  flag  or  personally  notifying  the  men.    The  plaintiff  and  his  men  had 
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no  knowledge  of  the  existence  of  the  obstruction  that  caused  the  acci- 
dent, and  had  no  reason  to  suppose  that  any  other  temporary  cattle 
guards  would  be  erected,  although  he  knew  that  cattle  guards  were  being 
put  up  at  inclosures.  The  wind  was  blowing,  and  the  dusty  atmosphere 
obscured  the  vision,  and  prevented  the  plaintiff  and  his  men  from  seeing 
as  distinctly  as  they  might  have  seen.  There  was  no  reason  why  they 
should  have  kept  a  special  lookout,  as  they  supposed  they  had  a  clear 
track,  and  although  they  might' have  discovered  the  obstruction  sooner 
by  close  observation,  the  color  and  form  of  the  bars,  and  the  fact  that 
the  fence  on  either  side  had  been  thrown  down,  tended  to  prevent  their 
doing  so.  The  cars  were  not  being  run  at  a  dangerous  rate  of  speed,  nor, 
considering  the  improbability  of  the  obstruction,  was  the  rear  car  being 
run  too  close  to  the  front  car,  although  it  was  without  a  brake.  The 
use  of  the  car  without  a  brake  in  going  the  short  distance  from  the 
place  where  the  men  were  at  work  to  their  camp  over  a  track  with  which 
they  were  familiar,  and  through  obstructions  which  they  had  themselves 
out  up  and  expected  to  encounter,  was  sufficient  to  free  plaintiff  from  the 
charge  of  contributory  negligence;  and  he  should  not  be  charged  with 
an  assumption  of  the  risk  as  one  ordinarily  incident  to  the  service. 
These  facts  at  least  required  the  case  to  be  submitted  to  the  jury  and 
there  is  no  reason  shown  why  their  conclusion  should  be  set  aside.  The 
amount  of  the  judgment  is  large,  but  the  injuries  were  very  great.  The 
plaintiff  suffered  great  pain  at  the  time  of  the  accident,  and  continues 
to  suffer  pain,  and  will  suffer  pain  as  long  as  he  lives.  He  is  a  hopeless 
paralytic,  and  will  never  recover  the  use  of  his  lower  limbs.  His  natural 
functions  in  the  discharge  of  waste  from  his  body  are  impeded  and  dis- 
tressful. He  suffers  from  insomnia  and  his  eyesight  is  impaired.  It 
would  be  hard  to  conceive  a  case  where  the  wreck  was  more  complete  and 
the  subject  live.    The  verdict  should  not  be  disturbed  for  its  amount. 

The  second  assignment  of  error  complains  of  the  following  portion 
of  the  general  charge  of  the  court,  to  wit: 

"You  are  instructed  that  the  undisputed  evidence  in  the  case  is  that 
the  hand  car  did  not  have  a  proper  and  sufficient  brake.  If  you  believe 
from  the  evidence  in  the  case  in  this  connection  that  the  plaintiff,  Bar- 
ney Kelly,  was  guilty  of  contributory  negligence,  as  that  term  has  here- 
tofore been  defined  and  explained  to  you,  in  using  the  hand  car  at  the 
time  and  place,  and  under  the  circumstances  alleged  by  him  in  his  peti- 
tion, then  your  verdict  should  be  in  favor  of  the  defendant.  You  are 
instructed  in  this  connection,  however,  that  if  you  should  believe  from 
the  evidence  that  the  plaintiffs  superior  officer  directed  him  to  use  the 
hand  car  without  a  brake,  then  you  are  further  instructed  that  unless 
the  danger  of  using  said  hand  car  in  that  condition  was  so  apparent  that 
an  ordinarily  prudent  man  would  not  have  used  the  same  under  the  same 
or  similar  circumstances,  the  plaintiff  would  not  be  guilty  of  contribu- 
tory negligence  in  that  respect.  But  if  you  should  believe  from  the  evi- 
dence that  the  plaintiff  was  instructed  by  his  superior  officer  to  use  the 
hand  car  without  the  brake,  and  if  you  believe  from  the  evidence  that 
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the  danger  of  using  the  hand  car  at  the  time  and  place,  and  under  the 
circumstances  as  alleged  by  the  plaintiff  in  his  petition,  was  one  of  such 
apparent  danger  that  an  ordinarily  prudent  man  would  not  have  used 
the  same  under  the  same  or  similar  circumstances,  then  your  verdict 
should  be  in  favor  of  the  defendant  railroad  company,  or  if  you  believe 
from  the  evidence  that  plaintiff  used  the  said  hand  car  in  a  negligent 
manner,  and  by  reason  of  negligence  plaintiff  was  injured,  then  you 
will  find  for  defendant,  although  you  may  believe  the  defendant  waa 
guilty  of  negligence." 

The  defendant's  objections  to  this  part  of  the  charge  are:  (1)  It 
limits  the  consideration  of  the  question  of  using  a  defective  hand  car 
to  the  time  and  place  and  circumstances  alleged  by  plaintiff  in  his  pe- 
tition, to  the  exclusion  of  the  facts  in  evidence  and  the  allegations  in 
the  answer  of  negligence  in  using  it  in  a  negligent  manner.  (2)  It 
was  error  for  the  court  to  charge  the  jury  under  the  facts  of  the?  case 
"that  if  you  should  believe  from  the  evidence  that  the  plaintiff's  su|)e- 
rior  officer  directed  him  to  use  the  hand  car  without  a  brake,  then  you 
are  further  instructed  that  unless  the  danger  of  using  said  hand  car  in 
that  condition  was  so  apparent  that  an  ordinarily  prudent  man  would 
not  have  used  the  same,  under  the  same  or  similar  circumstances,  the 
plaintiff  would  not  be  guilty  of  contributory  negligence  in  that  resMect/* 
(3)  It  was  misleading  and  confusing  because  it  directed  the  considera- 
tion of  the  jury  only  to  the  question  of  the  apparent  danger  of  using 
the  defective  car  at  the  time  the  order  was  given,  and  practically  re- 
moved from  their  consideration  the  question  of  negligence  in  the  man- 
ner of  its  use.  (4)  It  assumed  the  existence  of  a  controverted  fact,  to 
wit,  that  the  plaintiff  used  the  hand  car  at  the  time  and  place  and  un- 
der the  circumstances  alleged  by  him  in  his  petition. 

The  use  of  the  car  without  a  brake  by  the  plaintiff  was  pleaded  bv  the 
defendant  as  contributory  negligence  on  his  part,  and  the  plaintifT  by 
a  supplemental  petition  pleaded  that  he  had  been  ordered  to  use  the  oar 
by  his  superior  officer.  It  was  an  admitted  fact  that  the  car  was  used 
without  a  brake  and  there  was  testimony  to  show  that  the  plaintiff  was 
ordered  to  use  it  by  his  superior  officer,  Connem  As  a  proposition  of 
law  it  was  correct  for  the  court  to  submit  to  the  jury  the  law  of  the 
case  applicable  to  issues  pleaded  and  the  evidence  tending  to  sunport 
the  sime.  Missouri,  K.  &  T.  "Roilw^v  Co.  v.  M**01*Tnon\  89  Texas, 
635;  St.  Louis  S.  W.  Railwov  Co.  v.  Cassedav.  92  Teyas,  525. 

It  is  contended,  however,  that  the  charge  limited  this  application  to 
"the  time  and  circumstances  allowed  by  the  plaintiff  in  his  petition." 
The  answer  setting  u^  the  plea  of  contributory  negligence  dooc  noi  al- 
lege its  use  at  any  e^her  time  or  place  or  under  other  circumstances, 
except  that  the  supplenrmM  rotition  seeks  to  justify  the  use  by  allowing 
the  order  of  Connors.  But  the  concluding  part  of  the  paracraHi  sub- 
mitted the  general  alternative,  "or  if  you  believe  from  the  evidence  'hat 
the  plaintiff  used  the  said  hand  car  in  a  negligent  manner,  and  bv  ro.ison 
of  the  negligence  plaintiff  was  injured,  then  you  will  find  for  dofondant, 
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although  you  may  believe  the  defendant  was  guilty  of  negligence."  The 
effect  of  the  whole  paragraph  was  not  to  limit  the  jury  in  their  consid- 
eration of  the  question  of  the  plaintiff's  negligence.  With  respect  to  the 
second  objection,  that  under  the  circumstances  the  court  should  not 
have  charged  that  the  plaintiff  would  be  guilty  of  contributory  negligence 
if  he  was  directed  to  use  the  car  without  a  brake  by  a  superior  officer 
unless  the  danger  of  using  the  car  in  that  condition  was  so  apparent  tl  at 
an  ordinarily  prudent  man  would  not  have  used  the  same  under  the 
same  or  similar  circumstances.  Obedience  to  an  order  will  not  relieve 
the  servant  from  the  exercise  of  care,  and  the  jury  were  so  charged.  But 
it  is  contended  that  because  the  plaintiff  knew  of  the  defective  condition 
of  the  car  and  Connors  gave  the  order  five  hours  before  the  accident 
occurred,  the  order  was  not  given  with  reference  to  the  use  of  the  car  at 
the  time  of  the  accident,  and  that  it  was  given  a  sufficient  length  of  time 
before  for  the  brake  to  have  been  fixed.  The  rule  stated  in  a  note  in  58 
Law.  Rep.  Ann.,  755,  commends  itself  as  correct.     It  is  thus  stated : 

"But  by  almost  all  courts  it  is  held  that  the  fact  of  the  servant's  having 
been  directly  ordered  to  do  the  act  which  caused  the  injury  introduces 
into  the  situation  a  differentiating  circumstance,  which  will  render  his 
contributory  negligence  a  question  for  the  jury  in  nearly  every  conceiva- 
ble state  of  the  evidence.  It  does  not  follow  that  because  the  servant 
could  justify  a  disobedience  of  the  order  he  is  guilty  of  negligence  in 
obeying  it." 

The  question  therefore  seems  to  have  been  properly  submitted  to  the 
jury  The  charge  is  not  subject  to  the  criticism  made  by  the  third  prop- 
osition, for  it  did  not  direct  the  jury  to  the  question  of  apparent  danger 
at  the  time  the  order  was  given.  It  necessarily  referred  to  the  use  of 
the  car  at  the  time  of  the  accident.  The  charge  did  not  assume  the 
existence  of  any  controverted  fact,  and  the  fourth  proposition  is  not 
well  founded. 

Special  instruction  number  12  requested  by  the  defendant,  as  shown 
by  the  third  assignment  of  error,  was  properly  refused  because  it  ignored 
the  alleged  negligence  of  the  defendant  in  putting  the  obstruction  across 
the  track.  Because  the  plaintiff  may  have  known  of  the  danger  of  using 
the  hand  car  without  a  brake  he  did  not  take  the  risk  of  the  negligence 
of  the  defendant  in  the  erection  of  the  obstruction.  To  have  relieved  the 
defendant,  the  use  of  the  defective  car  must  have  been  the  direct  cause 
of  the  injuries,  without  which  the  accident  would  not  have  happened, 
and  the  injuries  the  proximate  result  thereof.  Gonzales  v.  City  of  Gal- 
veston, 84  Texas,  7;  Mo.  P.  Bailway  Co.  v.  Sommers,  78  Texas,  442; 
Bailway  Co.  v.  Green,  90  Texas,  257. 

The  paragraph  of  the  charge  set  out  in  the  fourth  assignment  of  error 
is  as  follows : 

"You  are  instructed  that  the  plaintiff,  Barney  Kelly,  while  employed 
by  the  defendant,  unless  he  knew  to  the  contrary,  had  the  right  to  rely 
upon  the  assumption  that  th$  defendant  would  use  and  exercise  ordinary 
care  in  the  operation  of  its  track.    It  was  plaintiff's  duty  to  use  his 
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senses  and  take  note  of  and  observe  whatever  was  open  and  patent  to 
common  observation,  and  to  use  ordinary  care  to  protect  himself  from 
injury,  and  if  you  believe  from  the  evidence  that  the  plaintiff  could  have 
seen  the  obstruction  on  the  track  in  time  to  have  prevented  injury  to 
himself,  by  the  exercise  of  ordinary  care  on  his  part,  then  your  verdict 
should  be  in  favor  of  the  defendant." 

It  was  the  duty  of  the  defendant  to  exercise  ordinary  care  to  furnish 
a  safe  track  for  the  plaintiff  to  travel  over  to  and  from  his  work  and 
the  plaintiff  had  the  right  to  assume  that  it  would  do  so.  The  plaintiff 
assumed  the  risk  of  which  he  had  knowledge  or  by  the  exercise  of  ordi- 
nary care  could  have  discovered,  but  he  was  under  no  obligation  to  look 
out  for  the  master's  negligence.  San  Antonio  &  A.  P.  Railway  Co.  v. 
Brooking,  51  S.  W.  Rep.,  537 ;  Bonnet  v.  Railway  Co.,  89  Texas,  72 ; 
Smith  v.  Railway  Co.,  65  S.  W.  Rep.,  83 ;  International  &  G.  N.  Railway 
Co.  v.  Bearden,  71  S.  W.  Rep.,  559. 

The  petition  alleged  negligence  in  the  erection  of  a  dangerous  and 
hazardous  obstruction  across  the  track  and  the  evidence  authorized  the 
charge,  and  it  did  not  improperly  qualify  the  duty  of  the  plaintiff  to  use 
ordinary  care  to  discover  the  same. 

The  portion  of  the  charge  contained  in  the  fifth  assignment  of  error 
was  a  correct  submission  of  facts  that  would  show  contributory  negli- 
gence on  the  part  of  the  plaintiff  and  relieve  the  defendant  from  liability. 
If  it  was  not  as  full  as  it  should  have  been  the  defendant  should  have 
requested  special  instructions  curing  the  defect.  It  would  not  be  for 
that  reason  erroneous.  There  was  no  error  in  refusing  the  special 
instructions  set  out  in  the  sixth,  seventh,  eighth,  ninth  and  tenth  as- 
signments. In  so  far  as  correct  they  were  sufficiently  embodied  in  the 
general  charge  of  the  court.  There  was  a  sufficient  instruction  upon 
the  burden  of  proof  and  it  was  not  error  for  the  court  to  refuse  the  re- 
quested instruction  set  out  in  the  eleventh  assignment.  The  court's 
charge  as  it  appears  in  the  twelfth,  thirteenth  and  fourteenth  assign- 
ments of  error  was  not  upon  the  weight  of  evidence  and  submitted  the 
issues  hypothetically  for  the  determination  of  the  jury.  It  is  unneces- 
sary to  copy  them  or  to  refer  to  the  authorities  which  have  approved 
similar  instructions. 

Special  charge  number  8  requested  by  the  defendant  and  included  in 
the  fifteenth  assignment  of  error  sought  to  charge  the  plaintiff  as  the 
foreman  of  the  men  on  the  hand  car  with  any  negligence  on  their  part 
and  to  exonerate  the  defendant  if  the  injuries  resulted  from  their  failure 
to  exercise  due  care  to  discover  the  obstruction  on  the  track.  The  re- 
quested instruction  ignored  the  question  of  negligence  in  the  erection 
of  the  obstruction,  and  for  that  reason  was  correctly  refused  if  for  no 
other.  If  the  plaintiff  was  free  from  negligence  and  was  injured  by  the 
concurring  negligence  of  the  men  operating  the  car  and  the  defendant, 
it  would  be  no  defense  that  the  men  were  under  the  plaiptifFs  charge. 

Special  charge  number  9  appearing  in  the  sixteenth  assignment  should 
not  have  been  given,  because  the  plaintiff's  cause  of  action  was  not  predi- 
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cated  either  upon  the  defective  hand  car  or  the  order  of  Connors,  and 
it  would  have  been  misleading.  The  jury  had  already  been  fully  in- 
structed as  to  the  proper  relation  the  order  of  Connors  had  upon  the 
question  of  contributory  negligence. 

The  evidence  did  not  call  for  the  thirteenth  special  charge  shown  by  the 
seventeenth  assignment  of  error,  since  the  statute  does  not  require  the 
erection  of  the  character  of  obstruction  that  was  made.  In  so  far  as  the 
special  charge  number  15  set  out  in  the  eighteenth  assignment  was  cor- 
rect, it  was  sufficiently  embodied  in  the  general  charge.  Prom  the  dis- 
position already  made  of  previous  assignment  of  error,  it  will  appear 
that  it  was  not  error,  in  the  opinion  of  this  court,  for  the  court  below  to 
overrule  the  defendant's  demurrer  as  complained  of  in  the  nineteenth 
assignment  of  error. 

It  is  contended  by  the  twentieth  assignment  that  the  court  erred  in 
admitting  the  testimony  of  the  witness  Oriffis.  As  bearing  upon  the 
question  of  contributory  negligence  there  was  evidence  both  to  the  effect 
that  at  the  place  of  the  obstruction  the  inclosure  fence  had  been  built 
up  to  the  track  and  was  visibly  connected  with  the  bars  so  as  to  indi- 
cate a  cattle  guard  on  the  track,  and  on  the  other  hand  that  the  fence 
had  been  thrown  down  for  the  construction  of  the  railroad  and  was  left 
down  as  far  from  the  track  as  the  barrow  pits  extended.  In  this  con- 
nection the  trial  court  allowed  the  witness  Griffis  to  testify  that  he  had 
put  up  stakes  300  or  400  yards  north  of  where  the  bars  were  placed  to 
indicate  where  the  fence  should  be  built.  The  evidence  was  properly 
received  to  support  the  contention  that  the  fence  had  not  been  rebuilt 
up  to  the  track. 

There  was  no  error  in  receiving  the  testimony  as  to  life  expectancy 
tables.  Gulf,  C.  &  S.  F.  Railway  Co.  v.  Mangham,  95  Texas,  413.  The 
witness  testified  from  a  book  in  his  hands  and  it  was  not  necessary  that 
it  should  have  been  put  in  the  record.  The  twenty-first  assignment  of 
error  must  therefore  be  overruled.  The  evidence  of  the  plaintiff  as 
shown  by  the  twenty-second  assignment,  received  over  the  objection  of 
the  defendant,  does  not  require  a  reversal  of  the  judgment. 

Upon  the  measure  of  damages  the  following  charge  copied  in  the 
twenty-third  assignment  was  given  by  the  court: 

"You  are  instructed  that  in  the  event  you  find  in  favor  of  the  plain- 
tiff, Kelly,  in  estimating  the  actual  compensatory  damages,  if  any,  to 
which  he  is  entitled,  you  may  take  into  consideration  the  value  of  the 
time  lost,  if  any,  by  the  plaintiff  while  disabled  from  his  injuries,  if 
any,  to  work  and  labor,  taking  into  consideration  the  nature  of  his  busi- 
ness and  the  value  of  his  services  in  conducting  the  same ;  fair  compen- 
sation for  the  mental  and  physical  suffering,  if  any,  caused  him  by  his 
injuries,  if  any,  and  the  probable  effect  in  the  future,  if  any,  of  the 
injuries  upon  his  health  and  the  use  of  his  limbs,  awarding  him  as  a 
whole  only  such  a  sum  of  money  as  the  present  cash  value  of  which 
would  actually  compensate  him  for  the  injuries  sustained." 

The  objection  is  that  the  charge  allows  double  damages,  but  the  ob- 
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jection  is  not  well  taken.  Loss  of  time  is  allowed  only  up  to  the  time 
of  the  trial  and  the  elements  of  damage  are  correctly  analyzed  and  sepa- 
rated. Houston  &  T.  C.  Railway  Co.  v.  Kandall,  50  Texas,  254;  ban 
Antonio  &  A.  P.  Railway  Co.  v.  Keller,  32  S.  W.  Rep.,  848;  Railway 
Co.  v.  Waldo,  Id.,  785. 

The  remaining  assignments  of  error  from  the  twenty-fourth  to  the 
thirty-first  inclusive  all  relate  to  sufficiency  of  the  evidence  to  support 
the  verdict,  and  from  what  has  already  been  held  must  be  overruled. 
The  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  P.  ZlMMERMANN  V.   S.   E.  OWEN. 
Decided  December  10,  1903. 

Promissory  Notes — Foreclosure  of  Vendor's  Lien — Warranty. 

The  last  two  of  the  promissory  notes  executed  in  a  land  purchase  stip- 
ulated the  obligation  to  pay  as  dependent  upon  the  vendor  being  able  to  make 
a  good  and  oufhcient  title  to  the  whole  of  the  land  at  the  time  tney  Hhould 
mature,  the  waiiuuty  in  the  deed  reciting  its  application  to  the  whoie  oi  uie 
land  in  that  event,  or  to  but  an  undivided  half  interest  In  the  alternative 
event  This  stipulation  in  the  notes  and  the  warranty  having  failed,  the  trial 
court  In  an  a?tion  on  the  notes,  and  to  foreclose  vendor's  lien  on  the  land, 
properly  rendered  judgment  for  the  defendant. 

Appeal  from  the  District  Court  of  Lavaca.  Tried  below  before  Hon. 
M.  Kcnnon. 

H.  B.  Leonard  and  C.  J.  Gray,  for  appellant. 

Geo.  N.  Denton,  for  appellee. 

GARRETT,  Chief  Justice. — This  was  an  action  brought  by  J.  P. 
Zimuiermann  against  S.  E.  Owen  to  recover  upon  two  promissory  notes 
which  were  alleged  to  be  a  vendor's  lien  upon  land,  and  a  foreclosure 
was  sought.  A  trial  to  the  court  without  a  jury  resulted  in  a  judgment 
in  favor  of  the  defendant. 

The  facts  were  that  on  January  7,  1901,  the  plaintiff  conveyed  to  the 
defendant  a  tract  of  1G1%  acres  of  land  situated  in  Jones  County  for  a 
consideration  of  $518.75  cash  and  three  promissory  notes  for  $500  each, 
due  one,  two  and  three  years  after  that  date,  with  10  per  cent  interest 
payable  annually,  the  whole  series  to  mature  in  case  of  default  on  one, 
and  10  per  cent  on  the  amount  of  principal  and  interest  as  an  attorney 
fee  in  case  of  suit.  The  land  is  described  in  the  petition.  The  note  first 
due  was  paid  at  maturity,  but  the  defendant  refused  payment  of  the  sec- 
ond. Each  of  the  second  and  third  notes  contained  the  stipulation  that 
its  payment  was  conditional  on  the  stipulations  set  forth  in  the  deed,  and 
the  deed  contained  the  following  provision:  "It  is  specially  understood 
and  agreed  by  the  parties  hereto  that  neither  of  the  last  two  notes  above 
described  or  any  part  thereof  is  to  be  paid  until  it  shall  be  definitely 
ascertained  whether  or  not  the  said  J.  P.  Zimmermann  hereby  conveys 
a  good  and  sufficient  title  to  the  whole  of  said  tract  of  land,  it  bring 
uncertain  at  this  time  whether  or  not  the  said  J.  P.  Zimmermann  has 
a  legal  right  to  convey  the  whole  or  only  an  undivided  one-half  of  said 
tract  of  land.  The  general  warranty  clause  shall  apply  to  only  one-half 
or  to  the  whole  of  said  land  as  the  facts  mav  show  that  he  has  the  lesral 
right  to  convey,  that  is,  if  he  has  the  lepral  right  to  convey  the  whole, 
then  the  warranty  extends  to  the  whole,  if  only  one-half,  then  the  war- 
ranty extends  to  one-half." 

About  twenty-five  years  before  the  date  of  the  trial  below  the  plaintiff 
and  a  woman  afterwards  known  as  Mollie  Zimmermann  met  and  began 
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to  live  together  in  a  state  of  concubinage  under  an  agreement  that  the 
relationship  should  continue  as  long  as  she  remained  true  to  him.  It 
continued  for  fifteen  years,  or  until  September,  1892,  when  they  sep- 
arated, the  woman  then  leaving  the  plaintiff  for  another  man.  They 
held  themselves  out  to  the  public  while  they  lived  together  as  husband 
and  wife.  During  the  time  that  they  so  lived  together  the  land  in  ques- 
tion was  bought  by  the  plaintiff  for  $800  in  cash,  paid  as  he  testified 
out  of  his  own  money.  The  deed  was  taken  to  him  and  the  legal  title 
is  in  him.  When  the  plaintiff  and  the  woman  commenced  living  together 
they  had  practically  no  property.  The  defendant  is  in  undisturbed  pos- 
session of  the  land.  The  last  the  plaintiff  ever  heard  of  Mollie  Zimmer- 
mann  was  in  November,  1892,  when  he  received  a  letter  from  her  mailed 
at  Brule,  Wisconsin,  asking  him  for  $25,  which  he  said  he  owed  her, 
and  which  he  testified  he  then  serit  her.  The  stipulation  was  made  in 
the  deed  with  reference  to  any  claim  that  Mollie  Zimmermann  might 
assert,  it  having  been  called  to  the  attention  of  the  defendant  that  plain- 
tiff had  a  wife  who  it  was  said  should  join  in  the  deed. 

Mollie  Zimmermann  is  not  a  party  to  this  suit  and  would  not  be 
bound  by  a  judgment  decreeing  the  full  title  to  the  land  to  be  in  the 
plaintiff.  Any  equitable  interest  that  she  might  have  could  be  shown 
in  a  subsequent  suit  by  herself,  or  her  heirs  if  she  were  dead,  for  the 
defendant  stands  charged  by  the  deed  with  notice  that  it  was  uncertain 
whether  or  not  Zimmerman  had  the  legal  right  to  convey  more  than  a 
half  interest.  He  contracted  that  the  notes  sued  on  were  npt  to  be  paid 
until  it  should  be  definitely  ascertained  whether  he  had  conveyed  a  good 
and  sufficient  title.  It  was  incumbent  on  him  to  show  that  the  title  was 
clear.  He  clouded  it  by  his  own  act,  and  made  his  recovery  upon  the 
notes  conditioned  on  his  removing  the  cloud.  But  the  title  remains  in 
the  same  condition  that  it  was  when  he  sold  the  land  and  he  has  not 
shown  himself  entitled  to  recover.  There  was  no  error  in  the  conclusion 
of  the  trial  court  that  the  burden  was  on  him  to  clear  off  the  cloud.  The 
woman  may  have  equitable  rights  arising  out  of  the  investment  of  her 
own  money  in  the  purchase  of  the  land,  and  they  would  not  be  concluded 
by  a  judgment  to  which  she  was  not  a  party. 

None  of  the  assignments  of  error  points  out  any  reason  for  the  re- 
versal of  the  judgment.  The  plaintiff  having  failed  to  clear  the  title  the 
defendant  was  entitled  to  a  rescission,  and  a  cancellation  of  the  notes 
which  required  a  restoration  of  the  one-half  interest  to  the  plaintiff 
and  judgment  was  properly  rendered  therefor  in  his  favor.  The  judg- 
ment will  be  affirmed. 

Affirmed. 
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Texas  Gulp  Coast  Land  and  Oil  Company  v.  Galveston- 
Chicaqo  Well-Boiung  and  Drilling  Company. 

Decided  December  10,  1903. 

Contract — Waiver— Evidence. 

Kv  hie  nee  in  a  suit  on  a  contract  for  boring  and  equipping  an  oil  well 
held  sufficient  to  support  the  judgment  of  the  court  assuming  a  waiver  on 
part  of  defendant  of  certain  stipulations  in  the  contract. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  liobt.  G.  Street. 

Jas.  B.  &  Chas.  J.  Stubbs,  for  appellant. 

S.  S.  Hanscom,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  appellee 
against  the  appellant  to  recover  the  balance  alleged  to  be  due  upon  a 
contract  to  bore  an  oil  well  for  the  appellant  on  lands  in  Jefferson 
County.  The  defenses  pleaded  were  that  appellee  had  not  cased  the 
last  500  feet  of  the  well,  and  the  contract  being  an  entirety  no  recovery 
could  be  had  until  the  well  was  completed  to  the  requirements  of  the 
contract.  Further,  that  the  work  performed  had  not  been  done  in  a 
skillful  and  workmanlike  manner.  Among  other  things  it  was  charged 
that  plaintiff  had  failed  to  bail  the  well  as  the  work  progressed  in  order 
to  test  the  various  strata  through  which  the  well  was  sunk.  Further, 
that  one  of  the  considerations  which  induced  defendant  to  enter  into 
the  contract  was  the  obligation  on  the  part  of  one  Gray  to  give  his  per- 
sonal attention  to  the  drilling,  he  being  an  old  and  experienced  driller, 
and  that  he  had  failed  to  do  so. 

Various  items  were  claimed  by  defendant  for  procuring  water,  piping, 
etc.,  and  these  sums  defendant  sought  to  have  refunded  on  the  ground 
that  they  were  properly  chargeable  to  plaintiff. 

There  was  a  trial  bv  jury  with  verdict  and  judemipnt  in  favor  of  plain- 
tiff for  $1851.96  with  interest.     The  oil  company  has  appealed. 

The  defendant,  a  corporation  organized  for  the  purpose  of  acquiring 
lands  and  exploring  for  oil,  employed  Gray  &  Bro.  to  drill  a  well  for  it 
on  certain  of  its  land.  The  contract  was  in  writing:  and  obligated  Gray 
&  Bro.  to  drill  within  a  certain  time  a  well  to  a  depth  of  1500  feet  un- 
less oil  in  paying  quantities  was  discovered  at  a  less  depth.  The  oil 
company  was  to  pay  Gray  &  Bro.  $5  per  foot,  stipulated  payments  to 
be  made  on  account  at  stipulated  depths  as  the  work  progressed,  the  oil 
company  reserving  the  right  to  stop  the  work  at  any  depth  beyond  700 
feet,  and  pay  at  that  rate  for  the  depth  actually  achieved.  Appellant 
was  to  furnish  the  pipe,  valves  and  fittings,  and  Gray  &  Bro.  was  to  fur- 
nish the  machinery  and  labor  and  was  to  be  paid  $3  per  day  for  fuel  for 
the  first  forty  days,  and  the  actual  cost  of  fuel  thereafter.    The  written 
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contract  contained  no  specific  agreement  for  personal  services  of  Gray. 
The  defendant  also  bound  itself  to  dig  the  necessary  holes  to  obtain 
a  water  supply  for  the  sinking  of  the  well  and  to  supply  water  for  the 
boiler,  Gray  &  Bro.  agreeing  to  furnish  the  pumps  for  pumping  the 
water  to  the  engine  and  well. 

The  well  was  actually  sunk  to  a  depth  of  1512  feet,  and  payments 
were  made  by  defendant  from  time  to  time  according  to  the  contract 
stipulations. 

The  amount  sued  for  was  $2500  due  on  the  obligation  to  sink  the  \ 

well  at  the  agreed  amount  per  foot,  and  $2000  for  cost  of  fuel  and 
water  alleged  to  be  chargeable  to  defendant  under  the  terms  of  the  con- 
tract. 

On  the  issue  of  whether  the  well  had  been  sunk  in  a  skillful  and  work- 
manlike manner  the  evidence  may  be  said  to  be  conflicting,  but  there 
is  neither  direct  allegation  nor  any  proof  that  oil  would  have  been  found 
in  paying  quantities  if  it  had  been  dug  differently.  The  evidence  is 
also  conflicting  on  the  issue  of  defendant's  assenting  to  the  failure  to 
put  down  the  last  500  feet  of  casing  before  the  drillers  abandoned  the 
work,  the  plaintiff's  testimony  tending  to  show  that  defendant's  man- 
ager conceded  that  there  was  manifestly  no  oil  and  that  bailing  and 
casing  would  be  useless  expense. 

The  last  500  feet  was  not  cased,  and  the  completed  well  was  not 
effectively  bailed. 

Defendant  knew,  during  the  entire  progress  of  the  work,  that  Gray 
was  not  giving  the  matter  his  personal  supervision,  and  knew  also  that 
the  contract  had  been  assigned  to  the  appellee  at  the  outset. 

On  the  31st  of  January,  1902,  defendant  advised  plaintiff  by  letter 
that  a  report  had  been  received  from  M.  Nichols,  its  manager,  and  that 
the  well  could  not  be  received  in  that  condition.  Thereafter,  with. 
knowledge  of  the  facts,  defendant  paid  plaintiff  $2000  and  turned  over 
to  defendant  as  a  credit  on  their  account  the  very*  pipe  which  they  fur- 
nished to  case  the  last  500  feet  of  the  well,  and  which  they  complain 
was  not  put  down.  Had  it  been  put  down  it  would  have  been  lost  to 
defendant. 

Such  other  facts  as  may  become  material  to  the  disposition  of  the 
questions  presented  on  this  appeal  will  be  stated  in  their  proper  con- 
nection. 

The  trial  court  assumed,  as  an  established  fact,  that  the  well  had 
been  completed  according  to  contract  to  a  depth  of  1500  feet,  and  that 
the  plaintiff  was  entitled  to  the  balance  due  therefor  less  certain  credits. 

The  defendant  contends  that  the  issue  of  the  completion  of  the  well 
should  have  been  submitted  to  the  jury,  and  assails  as  error  the  action 
of  the  trial  court  in  refusing  to  do  so. 

As  was  stated  generally  in  setting  out  the  facts,  defendant  had  one 
Nichols  in  charge  as  manager,  who  kept  himself  informed  of  the  man- 
ner of  the  work  as  it  progressed.  According  to  his  statements  he  in- 
sisted on  the  bailing  of  the  well  after  it  reached  its  full  depth.    He 
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knew  that  the  well  was  partially  bailed,  and  that  the  casing  for  the  last 
500  feet  was  not  pnt  in*  He  concedes  that  to  put  it  in,  unless  oil  in 
paying  quantities  was  found,  would  have  been  a  waste  of  time  and  ma- 
terial. The  piping  for  that  purpose  belonged  to  defendant  and  was 
valuable.  He  reported  the  facts  to  the  oil  company,  and  that  company 
with  full  knowledge  of  the  facts,  made  a  further  payment  of  $2000  to 
plaintiff.  It  also  sold  the  casing  which  had  been  designed  for  the  last 
500  feet  to  plaintiff  at  an  agreed  price  per  foot,  and  had  the  amount 
credited  on  the  account.  The  evidence  altogether  makes  it  very  prob- 
able, if  not  certain,  that  oil  in  paying  quantities  was  not  to  be  found 
in  that  £eld  and  it  is  not  alleged  it  was  to  be  found  in  that  well. 

We  think  under  the  facts  the  trial  court  was  authorized  to  assume 
that  defendant  had  waived  the  right  to  insist  on  the  complete  bailing 
of  the  well,  and  certainly  this  is  true  as  to  the  casing. 

We  are  impressed  with  the  force  of  defendant's  contention  that  where 
one  hires  another  to  sink  an  oil  well  in  an  unproved  field,  the  discovery 
of  oil  in  that  particular  well  is  not  the  only  purpose.  It  is  thereby 
intended  to  obtain  a  history  of  the  strata  to  the  depth  of  the  well,  and 
to  so  conduct  the  enterprise  that  if  oil  is  not  found,  to  demonstrate  the 
uselessness  of  making  further  search  in  that  particular  neighborhood. 
We  can  understand  how  bailing  from  time  to  time  may  be  necessary  to 
this  end.  In  view  of  these  considerations  we  are  not  prepared  to  hold 
that  in  order  to  defeat  liability  on  the  ground  of  failure  to  bail  or  other* 
wise  properly  conduct  the  boring,  the  burden  is  on  the  owner  to  show 
that  but  for  the  well  borers'  failure  of  duty  in  these  respects  oil  in  pay- 
ing quantities  would  have  been  found.  Such  an  issue  is  incapable  of 
proof  save  by  the  sinking  of  another  well.  We  simply  hold  that  in  this 
case  if  such  a  right  in  the  defendant  is  disclosed  by  the  contract  and 
the  facts,  it  was  waived. 

The  other  assignments  assail  the  method  of  the  trial  court  in  the 
adjustment  of  collateral  issues  involving  the  fuel  and  water  accounts. 
It  is  unnecessary  to  notice  them  in  detail.  They  have  received  at  our 
hands  a  careful  consideration  and  we  have  found  them  without  merit. 

The  judgment  of  the  trial  court  is  affirmed. 

•  Affirmed. 

ON  MOTION  FOR  REHEARING. 

GILL,  Associate  Justice. — We  do  not  desire  to  add  anything  to  what 
has  been  said  in  respect  to  the  decision  of  the  case.  We  have  found  no 
reason  why  we  should  not  adhere  to  our  first  opinion.  This  is  written 
merely  for  the  purpose  of  correcting  an  inaccurate  fact  statement  as  to 
date. 

We  said  in  the  main  opinion  that  the  defendant  paid  $2000  on  ac- 
count subsequent  to  the  date  of  its  letter  refusing  to  aeeept  the  well. 
This  is  an  error.  The  item  was  in  faet  paid  about  ten  days  before,  but 
after  the  well  had  been  reported  completed.     The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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McCabe  &  Steen  v.  H.  T.  Farrell  et  al. 

Decided  December  12,  1903. 

1. — Agency — Independent  Contractor. 

Evidence  considered  and  held  to  warrant  a  finding-  to  the  effect  that  a 
party,  in  rr.aking  a  contract  with  plaintiff  for  certain  railroad  work,  was  act* 
lng  as  the  agent  of  a  firm,  and  not  as  an  independent  contractor. 

2. — Same— Pleading — Issue  Made  by  Answer. 

Where  plaintiff  sued  a  firm  and  one  L.  jointly  on  a  contract  of  employ- 
ment, and  the  firm  tendered  into  court  what  it  claimed  to  be  the  proper 
amount  due  under  the  contract,  and  specially  pleaded  a  denial  that  L.  was 
a  member  of  the  firm,  alleging  that  L.  had  no  relation  to  the  firm  except 
that  he  took  from  it  a  subcontract  to  do  the  work,  such  plea,  to  which  the 
law  supplies  a  general  denial,  put  in  issue  L/s  true  relation  to  the  ton  tract, 
and  warranted  evidence  to  show  that  L.,  In  making  the  contract,  acted  as 
the  agent  of  the  firm. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  M.  E.  Smith. 

Wynne,  llcCart  &  Bowlin,  for  appellants. 

R.  E.  Beckham  and  Robt.  G.  Johnson,  for  appellees. 

CONXER,  Chief  Justice. — Appellee  sued  the  firm  of  McCabe  & 
Steen  and  one  E.  L.  Le  May  for  the  contract  price  of  certain  labor 
done,  etc.,  in  the  construction  of  the  railroad  of  the  Texas  &  Southern 
Railway  Company.  As  alleged  the  contract  therefor  was  made  with 
McCabe  &  Steen  and  Le  May  jointly,  as  contractors  of  said  railway 
company,  and  prayer  was  for  judgment  against  them  for  the  amount 
of  the  alleged  balance  due,  with  foreclosure  of  the  asserted  lien  against 
the  railway.  Final  judgment  was  for  appellee  against  McCabe  & 
Steen  for  $1058.28,  and  in  favor  of  Le  May  and  the  railway  company, 
hence  this  appeal  by  McCabe  &  Steen. 

The  charge  of  the  court  is  assailed  as  erroneous  in  that,  among  other 
things,  the  jury  were  instructed  in  substance  that  if  they  should  find 
from  the  evidence  that  the  contract  declared  upon  had  been  made  by 
Le  May  as  an  authorized  agent  of  McCabe  &  Steen,  said  firm  was  liable 
for  such  unpaid  sum  as  the  jury  should  find  was  due  appellee  by  virtue 
of  the  labor,  etc.,  done  under  the  contract.  The  grounds  of  objection, 
which  will  be  disposed  of  in  the  inverse  order  of  their  presentation,  are 
that  "said  charge  was  not  justified  by  the  plaintiff's  pleadings  in  the 
case,  as  plaintiff  alleged  a  joint  cause  of  action  against  E.  A.  Le  May 
and  McCabe  &  Steen,  and  did  not  allege  that  E.  A.  Le  May  had  made 
the  contract  sued  upon  as  the  agent  of  McCabe  &  Steen ;  (b)  because  the 
evidence  did  not  warrant  such  charge  in  this,  that  there  was  no  evi- 
dence showing  that  E.  A.  Le  May,  in  making  the  contract  sued  upon, 
was  actiner  as  the  agent  of  McCabe  &  Steen." 

We  think  the  evidence  not  only  authorized  the  submission  of  the 
issue,  but  that  it  is  also  sufficient  to  sustain  the  verdict  and  judgment 
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thereon  in  appellee's  favor.  Appellee  testified  in  substance  that  he 
applied  to  the  chief  engineer  of  the  defendant  railway  company  for 
employment,  and  was  by  him  referred  to  McCabe  &  Steen ;  that  he  then 
wrote  to  McCabe  &  Steen,  and  in  response  received  a  letter  from  Le  May 
to  come  to  Sherman ;  that  he  went  to  McCabe  &  Steen's  office  in  Sher- 
man and  there  found  Le  May  apparently  in  charge  of  their  office,  and 
agreed  with  him  as  to  the  price  to  be  paid  for  hauling  done  by  him 
without  disclosing  his  connection  with  McCabe  &  Steen;  and  that  he 
never  heard  of  Le  May  being  a  subcontractor  of  McCabe  &  S  teen's  until 
after  he  had  done  the  hauling  claimed ;  that  from  December  to  March, 
McCabe  &  Steen  had  paid  him  for  his  work  on  estimates  and  orders 
from  Le  May;  that  McCabe  directed  him  to  do  some  of  the  work;  that 
the  teams  and  implements  used  by  Le  May  belonged  to  McCabe  & 
Steen;  that  McCabe  &  Steen  paid  him  for  hauling  on  Le  May's  esti- 
mates; that  when  he  made  the  Contract  with  Le  May  he  was  to  be  paid 
by  McCabe  &  Steen. 

McCalo  testified  in  substance  that  he  might  have  directed  Le  May 
to  answer  plaintiffs  letter — that  such  things  occurred  in  their  office 
every  day;  that  when  plaintiff  applied  to  him  for  payment  of  the  bill 
sued  on  he  declined  to  pay  it  because  it  was  for  more  than  the  work 
was  worth,  but  made  no  claim  that  the  same  was  owing  by  Le  May  as 
subcontractor.  John  C.  King,  a  witness  for  defendants,  testified  in 
substance  that  he  worked  for  McCabe  &  Steen,  using  their  teams  on 
the  work. 

V.  B.  Steen,  of  the  firm  of  McCabe  &  Steen,  testified  in  substance 
that  he  was  present  when  plaintiff  presented  his  bill  for  balance  sued 
for,  and  that  at  that  time  there  was  no  objection  on  their  part  to  pay- 
ing what  was  honestly  due  him;  that  the  teams,  implements  and  tools 
used  by  Le  May  belonged  to  McCabe  &  Steen,  and  that  there  had  been 
no  settlement  between  them  and  Le  May.  "In  addition  to  which  ap- 
pellants, among  other  pleas,  contested  the  extent  of  appellee's  claim, 
alleging  that  but  $121.80  was  due  appellee  thereon,  which  amount  they 
tendered  in  court  and  prayed  to  be  discharged  from  *  *  *  fur- 
ther liability  to  him."  From  all  which  it  seems  clear  to  us  that  the 
jury  were  authorized  to  conclude  that  Le  May,  in  making  the  contract 
with  appellee,  was  acting  for  and  in  the  interest  of  McCabe  &  Steen, 
and  not  as  an  independent  subcontractor,  as  appellants  specially  an- 
swered* 

But  what  of  the  first  objection  made  to  the  charge?  As  alleged,  the 
contract  was  with  McCabe  &  Steen  and  Le  May.  As  proved,  McCabe 
&  Steen  ma <Je  the  contract  by  their  agent  Le  May,  who  was  relieved  on 
that  ground,  and  appellee  hence  failed  in  his  proof  and  case  as  to  Le 
May.  There  was  no  objection  to  the  evidence,  and  it  is  perhaps  to  be 
doubted  whether  advantage  of  what  may  be  plausibly  urged  as  consti- 
tuting at  most  a  mere  variance  between  the  allegation  and  proof  can 
be  made  available  on  objection  to  the  charge.  Moffatt  v.  Sydnor,  13 
Texas,  628;  Hutching  v.  Bacon,  46  Texas,  414.    We  will  not  rest  our 
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conclusion  upon  this  ground,  however,  as  it  may  be  in  conflict  or  seem- 
ing conflict  with  the  case  of  Peyton  v.  Cook,  32  S.  W.  Rep.,  781,  and 
inasmuch  as  there  is  another  ground  upon  which  we  conclude  the  ob- 
jection under  consideration  must  be  overruled. 

In  addition  to  the  tender  hereinbefore  mentioned  appellants  also 
pleaded  specially  as  follows:  "Third.  Said  defendants  specially  deny 
that  they  were  partners  with  defendant  Le  May,  or  ever  made  any  con- 
tract with  plaintiff  concerning  the  matters  alleged  in  plaintiffs  peti- 
tion, and  that  if  plaintiff  ever  made  any  contract  with  any  person  re- 
lating to  same,  that  he  made  such  contract  with  defendant  Le  May,  and 
that  said  defendant  Le  May  had  no  relation  to  them  except  that  he 
took  from  them  a  subcontract  to  do,  himself,  the  work  of  hauling  piling 
and  lumber  on  the  part  of  the  railway  mentioned  in  plaintiff's  peti- 
tion, these  defendants  being  the  contractors  to  do  same  under  a  con- 
tract with  the  defendant  railway  company,  and  of  this  they  put  them- 
selves upon  the  country." 

•This  plea,  to  which  the  law  supplies  the  general  denial  without  a 
replication,  put  in  issue  Le  May's  true  relation  to  the  contract  and  to 
McCabe  &  Steen.  Under  his  general  denial  appellee  could  prove  any 
fact  disproving  the  material  allegations  of  the  special  plea.  Winn  v. 
Gilmer,  81  Texas,  345.  If  Le  May  was  the  agent  as  shown,  and  made 
the  contract  in  behalf  of  McCabe  &  Steen  only,  then  he  was  not  a  mere 
subcontractor  making  individual  contract  as  such,  as  is  in  effect  alleged 
in  the  special  plea.  The  agency,  therefore,  of  Le  May,  and  the  conse- 
quent liability  of  appellants,  having  been  put  in  issue  by  the  answer, 
it  was  the  clear  duty  of  the  court  to  submit  the  issues  as  was  done,  not- 
withstanding the  absence  of  a  specific  presentation  of  such  state  of 
case  in  the  petition.  For  the  law  of  the  case,  which  the  statute  re- 
quires the  court  to  charge,  is  the  law  arising  upon  the  issues  made  by 
the  evidence  and  the  pleadings,  and  the  pleadings  comprehend  both 
petition  and  answer.  Rev.  Stats.,  art.  1183;  Fitzhugh  v.  Connor,  74 
S.  W.  Rep.,  83. 

Appellants  also  assign  error  to  the  judgment  in  favor  of  Le  May  and 
the  railway  company.  They  have,  however,  asserted  no  right  or  equity 
against  either  in  their  pleading,  and  we  think  it  manifest  appellants 
have  no  cause  of  complaint  in  these  particulars. 

The  judgment  will  be  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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C.  E.  Austin  v.  Espuela  Land  and  Cattle  Company,  Limited. 

Decided  December  12,  1903. 

1, — Trespass  to  Try  Title — Vacant  Public  Land — Possession— Survey. 

Where  defendant,  conceiving;  that  there  was  a  strip  of  vacant  public 
land  between  certain  surveys  in  plaintiff's  pasture  of  28,000  acres,  and  of 
which  pasture  plaintiff  had  had  possession  for  fifteen  years,  causd  the  same 
to  be  surveyed  and  the  field  notes  returned  to  the  General  Land  Office,  and 
before  the  Commissioner  had  taken  action  thereon  went  into  possession  of 
the  land  so  surveyed,  it  was  error  for  the  court,  in  trespass  to  try  title  brought 
by  plaintiffs  for  such  surveyed  land,  to  exclude  testimony  offered  by  defend- 
ant to  show  the  vacancy  as  claimed,  on  the  ground  that  the  testimony  waa 
Immaterial  because  of  plaintiff's  long;  prior  possession  and  because  defend- 
ant waa  held  to  be  a  mere  trespasser,  since  the  prima  facie  inference  arising 
from  possession  is  entirely  rebutted  where  the  land  is  shown  to  be  vacant 
public  domain. 

2*— Same—  Naked  Trespasser. 

It  seems  also  that  defendant  was  not  a  mere  trespasser  in  taking  pos- 
session of  the  land,  since,  if  it  was  vacant  public  domain,  his  possession, 
premature  though  it  may  have  been,  interfered  with  the  rights  of  no  one. 

Appeal  from  the  District  Court  of  Dickens.  Tried  below  before  Hon. 
J.  M.  Morgan. 

John  A.  Green,  R.  S.  Holman,  L.  W.  Dalton,  and  D.  A.  Holman,  for 
appellant. 

Ed  J.  Hamner,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellee,  a  foreign  corporation 
having  permission  to  do  business  in  Texas,  brought  this  suit  in  trespass 
to  try  title  to  recover  a  large  body  of  land  in  Dickens  County,  of  which 
it  had  had  possession  for  about  fifteen  years  in  a  pasture  of  about  28,000 
acres,  including  sections  1  to  8  in  block  A  of  the  H.  &  T.  B.  Ry.  Co. 
survey,  and  sections  387,  388,  402,  403  and  408,  in  block  1  of  the  H. 
ft  G.  N.  Ey.  Co.  survey,  and  the  Burleson  County  school  land,  situated 
between  the  sections  above  mentioned  in  block  A  on  the  west  and  those 
in  block  I  on  the  east.  Appellant,  conceiving  that  there  was  a  vacancy 
of  about  one-half  mile  in  width  between  the  Burleson  County  school 
land  and  said  sections  402,  403  and  408,  caused  the  same  to  be  surveyed 
and  the  field  notes  to  be  returned  to  the  General  Land  Office,  as  pro- 
vided by  the  Act  of  April  15,  1901,  and  before  the  Commissioner  had 
taken  action  thereon,  went  immediately  into  possession  of  the  land  so 
surveyed,  and  remained  there  until  he  was  ejected  under  sequestration 
process  at  the  institution  of  this  suit. 

On  the  trial  before  a  jury  appellant  offered  testimony  tending  to  show 
the  vacancy  as  claimed,  which  was  excluded  as  immaterial  because  of 
appellee's  long  prior  possession,  and  because  appellant  was  held  to  be 
a  mere  trespasser.  To  this  ruling,  which  resulted  in  a  verdict  and  judg- 
ment for  appellee,  the  principal  error  is  assigned.  « 

Undoubtedly  the  general  rule  is  that  prior  possession  of  land  affords 
such  prima  facie  evidence  of  title  as  warrants  recovery  in  trespass  to  try 
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title  against  a  mere  trespasser,  but  this  is  a  rule  of  evidence  merely, 
and  the  prima  facie  inference  that  the  possessor  is  the  owner  of  prop- 
erly is  entirely  rebutted  where  such  property  is  shown  to  be  vacant 
public  domain.  So  it  is  distinctly  held  by  the  Court  of  Civil  Appeals 
for  the  Third  District  in  Collyns  v.  Cain,  9  Texas  Civ.  App.,  193,  28 
S.  W.  Rep.,  544,  in  which  writ  of  error  was  refused.  30  S.  W.  Rep.,  19. 
True,  in  Walraven  v.  P.  and  M.  National  Bank,  decided  by  the  Supreme 
Court,  96  Texas,  331,  6  Texas  Ct.  Rep.,  785,  the  construction  given  the 
healing  acts  of  1899  and  1891  in  Collyns  v.  Cain  was  overruled  and 
held  not  to  have  been  consciously  approved  by  the  Supreme  Court  in 
refusing  a  writ  of  error  in  that  case,  but  in  no  other  respect  was  the 
opinion  of  the  Court  of  Civil  Appeals  disapproved.  Certain  it  is  that 
the  Supreme  Court  could  not  have  considered  the  rule  in  question  ap- 
plicable to  vacant  public  domain  without  disregarding  the  reason  of 
the  rule  as  given  in  the  opinion  of  that  court  in  Watkins  v.  Smith,  91 
Texas,  589,  45  S.  W.  Rep.,  560.  However,  in  the  case  of  Yarbrough 
v.  De  Martin,  28  Texas  Civ.  App.,  276,  67  S.  W.  Rep.,  177,  decided 
by  the  Court  of  Civil  Appeals  for  the  Fourth  District,  in  which  case 
also  a  writ  of  error  was  denied,  it  was  held  that  "a  mere  trespasser, 
simply  because  he  has  possession,  is  not  in  a  position  to  have  the  calls 
of  a  patent  reformed,  where,  by  any  reasonable  construction  of  its  calls, 
the  land  appears  to  be  covered  by  the  patent."  This  case  therefore  might 
seem  to  sustain  the  ruling  complained  of,  if  by  any  reasonable  construc- 
iton  the  field  notes  of  the  Burleson  County  school  land  patent,  under 
which  appellee  deraigned  title,  could  be  made  to  include  the  land  in  con- 
troversy. But  this  patent  was  issued  long  before  block  I,  H.  &  G.  N. 
Ry.  Co.  survey,  was  corrected,  and  the  excluded  evidence  tended  to  show 
that,  as  originally  located,  sections  402,  403  and  408  of  this  block,  called 
for  in  the  Burleson  County  school  land  patent,  were  placed  on  the 
ground  about  one-half  mile  further  west  than  the  corrected  field  notes 
placed  them.  Evidently  this  patent,  in  calling  for  said  sections,  must 
have  referred  to  the  original  location,  and  could  not  have  referred  to 
the  boundaries  as  established  by  the  corrected  work,  which  had  not  then 
been  done.  If,  then,  appellant  could  have  shown  that  the  land  claimed 
to  be  vacant  was  clearly  not  within  any  of  the  calls  of  the  Burleson 
County  school  land  patent,  but  was  entirely  beyond  them  all,  it  seems 
to  us  that  he  should  have  been  permitted  to  do  so,  since  the  decision  in 
Yarbrough  v.  De  Martin  would  not  be  applicable,  while  that  of  Collyns 
v.  Cain  would  be. 

We  are  not,  however,  to  be  understood  from  what  is  stated  above  as 
holding  that  appellant  was  a  mere  trespasser  in  taking  possession  of 
vacant  land,  if  such  it  was,  as  an  intending  purchaser  who  had  caused 
it  to  be  surveyed  under  the  Act  of  February  23,  1900,  as  amended  April 
15,  1901,  which  was  quite  liberal  both  in  its  spirit  and  provisions  to- 
wards such  purchasers,  giving  them  the  preference  right,  etc.  His  con- 
duct was  different  from  that  of  Hayes  in  Adair  v.  Hayes,  31  Texas  Civ. 
£pp.,  — -,  72  S.  W.  Rep.,  256,  so  much  relied  on,  in  which  it  was  held 
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that  the  land  sought  to  be  appropriated  for  grazing  purposes  by  Hayes 
as  an  intending  purchaser  before  it  was  ready  for  sale  and  while  it  was 
still  under  valid  lease  to  Adair,  could  not  be  thus  premuturely  appro- 
priated in  disregard  of  the  rights  of  the  lessee.  If  the  land  was  vacant, 
appellant's  possession  interfered  with  the  rights  of  no  one,  premature 
though  it  may  have  been. 

Nor  are  we  to  be  understood  as  approving  by  acquiescence  the  ruling, 
also  complained  of,  sustaining  a  general  demurrer  and  the  fourth  special 
exception  to  the  plea  in  reconvention  for  damages  for  the  alleged  wrong- 
ful procurement  and  use  of  sequestration  process.  This  ruling  was 
perhaps  influenced  by  the  view  taken  of  the  main  question,  so  far  at 
least  as  the  general  demurrer  was  concerned,  while  the  objection  raised 
by  the  special  exception  is  such  that  it  may  be  obviated  by  amendment 
on  the  next  trial. 

Because  the  court  erred  in  excluding  the  evidence  offered  by  appel- 
lant to  show  that  the  land  in  controversy  was  vacant  public  domain, 
the  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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P.  T.  Garner  et  al.  v.  John  T.  Boyle  et  al. 

Decided  December  16,  1903. 

i 

1.— Innocent  Purchaser — Power  of  Attorney. 

As  against  a  prior  unrecorded  trust  deed  conveying  the  land  to  minor 
children,  of  which  he  had  no  notice,  the  attorney  in  fact,  after  his  perform- 
ance of  all  the  conditions  named  in  the  power  of  attorney,  became  vested 
with  the  interest  conveyed  to  him  by  such  power  of  attorney,  and  could  hold 
the  same  as  against  the  unrecorded  deed.  Evidence  held  to  establish  such  a* 
case. 

2. — Same— Conveyance  to  One  Having  Notice. 

A  purchaser  of  land  for  value  without  notice  of  existing  claims  takes  it 
free  from  such  claims,  and  may  convey  a  perfect  title  to  a  subsequent  pur- 
chaser for  value  who  may  be  chargeable  with  notice. 

3*— 8ame— Payment  of  Taxes. 

Power  of  attorney  held  not  to  impose  upon  the  grantee  therein  the  pay- 
ment of  taxes  due  on  the  land  as  a  condition  to  the  vesting  of  his  interests 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon* 
Chas.  E.  Ashe. 

Mark  0.  Fakes,  for  appellant. 

Otto  Pape,  P.  E.  McMahan,  and  McKinney  &  Hill,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  the 
appellants  F.  T.  Garner,  Mrs.  Euby  Wyndelts,  joined  by  her  husband 
M.  A.  Wyndelts,  Miss  Pearl  Garner  and  Mrs.  Annie  M.  Paschal  joined 
by  her  husband  John  S.  Paschal,  against  the  appellees  John-  T.  Boyle  and 
James  McMurry. 

The  petition  alleges  in  substance  that  plaintiffs  Mkl  Wyndelts  and 
Miss  Pearl  Garner  are  the  owners  in  fee  of  an- undivided  one-half  of 
the  Arthur  P.  Garner  survey  of  land  in  San  Jacinto  County,  the  metes 
and  bounds  of  said  survey  being  set  out  in  said  petition.  It  then  alleges 
that  on  or  about  the  8th  day  of  July,  1901,  the  defendant,.  John  T.  Boyle,, 
fraudulently  procured  from  plaintiff  Mrs.  Paschal  and  her  husband  a 
power  of  attorney  authorizing  said  Boyle  to  clear  the  title  and  recover 
and  take  possession  of  any  lands  in  the  State  of  Texas  belonging  to  the 
separate  estate  of  Mrs.  Paschal,  and  conveying  to  him,  in  consideration 
of  services  theretofore  rendered  and  to  be  rendered  by  him  under  said 
power  of  attorney,  an  undivided  one-half  of  any  land  belonging  to  Mrs. 
Paschal  which  he  might  recover  for  her;  that  prior  to  the  execution  of- 
said  power  of  attorney  Mrs.  Paschal,  who  then  owned  an  undivided  one- 
half  of  said  Arthur  P.  Garner  survey,  conveyed  her  interest  in  same  to 
plaintiff  F.  T.  Garner,  in  trust  for  the  use  and  benefit  of  her  then  minor 
children,  plaintiffs  Mrs.  Wyndelts  and  Miss  Pearl  Garner;:  that  while 
said  conveyance  in  trust  was  not  recorded  in  San  Jacinto  County  at  the 
time  said  power  of  attorney  was  executed,  the  defendants,.  Boyle  and 
McMurrv,  both  had  actual  notice  of  same  and  understood  that  said 
power  of  attorney  was  not  intended  to  confer  upon  Boyle- any  authority 
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with  reference  to  the  lands  included  within  said  conveyance,  or  to  pass 
to  him  any  interest  therein;  that  notwithstanding  said  knowledge  on 
the  part  of  the  defendants  said  Boyle,  without  incurring  any  expenses 
or  doing  anything  towards  clearing  or  perfecting  the  title  of  Mrs.  Garner 
or  her  said  coplaintiffs  in  said  Arthur  P.  Garner  survey,  conveyed  to  his 
codefendant  an  undivided  one-fourth  interest  therein.  The  prayer  of  the 
petition  is  for  a  cancellation  of  said  power  of  attorney  and  said  deed 
from  Boyle  to  McMurry,  for  the  recovery  of  the  land  thereby  conveyed  to 
McMurry,  and  for  damages  against  both  defendants  for  their  alleged 
wrongful  acts. 

The  defendants  filed  separate  answers,  and  each  denied  generally  and 
specially  the  allegations  of  the  petition  as  to  notice  of  the  conveyance 
from  Mrs.  Paschal  to  her  children.  The  defendant  McMurry  pleaded 
that  he  was  an  innocent  purchaser,  for  value,  of  the  land  conveyed  to 
him  by  Boyle,  and  prayed  that  he  be  protected  in  said  purchase.  The 
defendant  Boyle  pleaded  specially  that  he  had  performed  all  of  the 
conditions  required  of  him  under  said  power  of  attorney,  and  thereby 
became  the  lawful  owner  of  the  undivided  one-fourth  interest  in  said 
land;  that  he  had  no  knowledge  whatever  of  any  outstanding  equities 
against  said  land  or  any  part  thereof;  that  he  had  no  notice  whatever 
of  said  trust  deed,  and  in  good  faith,  for  a  valuable  consideration,  he 
conveyed  to  his  codefendant  McMurry,  of  San  Jacinto  County,  Texas, 
a  one-fourth  interest  in  said  land;  that  at  the  time  of  said  conveyance 
he  had  expended  large  sums  of  money  in  and  about  perfecting  the  title 
thereto,  and  believed  himself  to  be  the  rightful  owner  of  the  interest 
conveyed.  He  further  alleged  that  plaintiff  Mrs.  Paschal  exercised  own* 
ership  over  said  property,  and  induced  him  to  believe  that  she  owned 
the  same  and  had  authority  to  contract  with  reference  thereto,  and 
relying  upon  her  representations  he  expended  money  and  time  in  clear- 
ing her  title  to  same,  and  if  it  should  be  held,  for  any  reason,  that  he, 
acquired  no  right  in  said  lands  under  said  power  of  attorney,  that  he 
has  been  damaged  by  the  acts  of  plaintiffs  in  the  sum  of  $1500,  for 
which  he  prays  judgment,  and  asks  that  he  have  a  lien  upon  the  land 
to  secure  same;  he  further  pfays  for  equity  and  general  relief. 

The  cause  was  tried  in  the  court  below  without  a  jury,  and  judgment 
rendered  in  favor  of  the  defendants  that  plaintiffs  take  nothing  by  their 
suit.    From  this  judgment  plaintiffs  below  prosecute  this  appeal. 

The  evidence  in  the  case  is  practically  undisputed  except  upon  the 
issue  of  whether  the  defendants,  or  either  of  them,  acquired  the  land 
claimed  by  them  without  notice  of  the  conveyance  from  Mrs.  Paschal 
to  her  children.  The  power  of  attorney  given  by  Mrs.  Paschal  and  her 
husband  to  defendant  Boyle  is  as  follows: 

"State  of  Texas,  County  of  Harris.  Know  all  men  by  these  presents : 
That  we,  Annie  M.  Paschal,  joined  by  her  husband  John  S.  Paschal,  resi- 
dents of  the  city  of  Houston,  Harris  County,  Texas,  have  made,  con- 
stituted and  appointed,  and  by  these  presents  do  make,  constitute  and 
appoint  John  T.  Boyle  our  true  and  lawful  attorney  for  us,  and  in  our 
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name,  place  and  stead,  to  ask,  demand,  recover  and  receive  all  and  any 
lots,  parcels  or  tracts  of  land  located  and  situated  in  any  county  in  the 
State  of  Texas,  belonging  and  being  the  separate  property  of  Annie  M. 
Paschal;  and  we  do  hereby  authorize  our  said  attorney  to  institute,  in 
our  names,  any  and  all  suits  that  may  be  necessary  to  be  instituted  in 
that  behalf,  giving  and  granting  to  our  said  attorney  full  power  and 
authority  to  do  and  perform  all  and  every  act  and  thing  whatsoever 
requisite  and  necessary  to  be  done  in  and  about  the  premises,  as  fully 
to  all  intents  and  purposes  as  we  might,  or  could  do,  if  personally  present, 
hereby  ratifying  and  confirming  whatsoever  our  said  attorney  shall  and 
may  do  by  virtue  hereof  in  the  premises. 

"And'  we  do  hereby  agree  and  by  this  instrument  hereby  bargain, 
'  grant,  6ell,  alien  and  convey  a  one-half  interest  in  and  to  all  those 
certain  lots,  parcels  or  tracts  of  land,  located  and.  situated  in  any  county 
in  the  State  of  Texas,  belonging  to  the  separate  estate  of  Annie  M. 
Paschal,  said  interest  being  transferred  and  conveyed  for  the  services 
heretofore  rendered  and  hereafter  to  be  rendered  by  the  said  John  T. 
Boyle;  it  being  expressly  understood  that  the  said  John  T.  Boyle  will 
personally  be  responsible  and  pay  all  expenses  connected  with  the  re- 
covery of  said  lands. 

"Witness  our  hands  at  Houston,  this  the  8th  day  of  July,  A.  D.  1001. 

(Signed)     "John  S.  Paschal, 

"Annie  M.  Paschal." 

On  July  23,  1895,  Mrs.  Paschal  executed  a  deed  whereby  she  conveyed 
to  P.  T.  Garner,  in  trust  for  the  use  and  benefit  of  her  children,  Mrs. 
Wyndelts  and  Miss  Pearl  Garner,  who  were  both  then  minors,  all  of  the 
land  owned  by  her  in  Polk  and  San  Jacinto  counties.  At  the  time  this 
conveyance  was  executed  Mrs.  Paschal  owned  several  tracts  of  land  in 
Polk  County  and  an  undivided  half  interest  in  the  Arthur  P.  Garner 
survey  in  San  Jacinto  County.  It  is  not  definitely  shown  that  this  deed 
was  delivered  to  the  trustee  or  the  beneficiaries  named  therein,  but  it 
may  be  inferred  from  the  evidence  that  such  delivery  was  made.  It  was 
not  recorded,  however,  until  June  14,  1902.  Each  of  the  defendants 
swears  positively  that  he  never  heard  of  said  deed  and  had  no  notice  of 
the  fact  that  Mrs.  Wyndelts  and  Miss  Garner,  or  either  of  them,  claimed 
any  interests  in  the  land  in  controversy  until  after  the  defendant  Boyle 
had  conveyed  the  interest  acquired  by  him  under  said  power  of  attorney 
to  his  codefendant,  McMurry.  As  before  stated,  the  evidence  upon  this 
issue  is  conflicting.  Mrs.  Paschal  testified  that  she  told  defendant  Boyle 
at  the  time  she  gave  him  the  power  of  attorney,  that  she  had  conveyed 
her  Polk  and  San  Jacinto  County  lands  to  her  children.  She  is  cor- 
roborated in  this  statement  by  one  of  her  daughters  who  is  not  a  party 
to  the  suit.  H.  P.  Clifford,  a  son-in-law  of  Mrs.  Paschal,  testified  that 
defendant  McMurry  told  him  some  time  before  the  power  of  attorney  to 
Boyle  was  executed  that  Mrs.  Paschal  had  conveyed  the  San  Jacinto 
land  to  her  children,  and  for  this  reason  he  would  not  buy  the  land  from 
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Clifford,  who  was  trying  to  sell  it  for  Mrs.  Paschal.  On  the  same  day 
that  the  power  of  attorney  was  executed  Mrs.  Paschal  also  conveyed  to 
Boyle,  by  deed,  her  lands  in  Polk  County  which  she  had  previously  con- 
veyed to  her  children.  This  deed  to  Boyle  was  made  for  the  purpose  of 
enabling  him  to  settle  claims  against  the  land  and  sell  same  for  Mrs. 
Paschal  as  her  attorney  in  fact.  Boyle  does  not  seem  to  have  any  defi- 
nite recollection  as  to  why  a  deed  was  executed  to  this  land  in  addition 
to  the  power  of  attorney,  and  Mrs.  Paschal  testifies  that  she  did  not 
know  the  instrument  was  a  deed,  but  supposed,  when  she  executed  it, 
that  it  was  a  power  of  attorney.  Acting  under  this  deed  Boyle  com- 
promised all  adverse  claims  to  the  Polk  County  lands,  and  reconveyed 
to  Mrs.  Paschal  her  portion  of  same  which  she  subsequently  sold.  It  is 
not  shown  that  she  accounted  to  Mrs.  Wyndelts  or  Miss  Garner  for  the 
proceeds  of  the  sale  of  this  land. 

After  the  execution  of  the  power  of  attorney  Mrs.  Paschal  went  with 
Boyle  to  San  Jacinto  County  to  investigate  the  condition  of  the  Garner 
survey  in  that  county,  and  presumably  for  the  purpose  of  assisting  him 
in  clearing  the  title  and  making  sale  of  same.  Boyle  testified  that  he 
made  several  trips  from  Houston  to  San  Jacinto  County  for  the  purpose 
of  getting  the  title  to  the  land  in  a  marketable  condition ;  that  he  em- 
ployed a  surveyor  and  had  the  survey  run  out  and  its  lines  established; 
that  there  were  a  number  of  adverse  claimants  to  the  land,  and  he 
employed  an  attorney  to  represent  him  in  procuring  releases  from  said 
claimants;  that  he  procured  said  releases  and  had  same  recorded,  and 
that  the  title  to  said  land  is  now  clear.  He  has  not  paid  the  back  taxes 
due  on  the  land  because  he  could  never  get  a  statement  from  the  county 
collector  showing  what  amount  was  due  by  Mrs.  Paschal.  While  the 
power  of  attorney  does  not  require  Boyle  to  pay  taxes  that  were  due  on 
the  land  he  seems  to  have  considered  that  he  was  under  some  kind  of 
obligation  to  pay  same.  Since  the  sale  by  Boyle  to  McMurry  a  suit  has 
been  brought,  and  is  now  pending,  in  San  Jacinto  County,  against  the 
unknown  owners  of  a  portion  of  the  Arthur  P.  G-irner  survey  to  recover 
taxes  due  on  said  survey  from  the  year  IKS,")  to  1898  inclusive,  the 
amount  of  taxes  and  penalties  claimed  in  said  suit  being  $551. 87.  After 
having  the  land  surveyed,  and  procuring  the  releases  above  mentioned, 
Boyle  sold  and  conveyed  his  interest  in  same,  acquired  niftier  said  rower 
of  attorney,  to  the  defendant  McMurry  for  a  cash  consideration  of  $100. 
This  deed  from  Boyle  to  McMurry  was  executed  on  May  14,  1902.  On 
the  19th  day  of  May,  1902,  Mrs.  Paschal  and  her  husband  executed  a 
power  of  attorney  to  her  son-in-law,  H.  F.  Clifford,  authorizing  him  to 
enter  upon  and  take  possession  of  and  to  mortgage  or  sell  or  otherwise 
dispose  of  any  and  all  lands  in  the  State  of  Texas  belonging  to  her. 
Both  Mrs.  Paschal  and  Boyle  testify  that  the  power  of  attorney  to  him 
had  been  revoked,  and  he  expressly  disclaims  any  further  rights  there- 
under. 

We  think  the  evidence  above  stated  sustains  the  judgment  of  the  court 
below.    Conceding  for  the  sake  of  argument  that  the  power  of  attorney 
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from  Mrs.  Paschal  to  Boyle  was  merely  an  executory  contract  and  vested 
in  him  no  present  interest  in  the  land,  if  at  the  time  he  procured  said 
power  of  attorney  he  had  no  knowledge  of  the  claim  of  Mrs.  PaschaTs 
children  under  the  trust  deed,  and  without  any  notice  of  said  claim, 
expended  his  time  and  money  in  performing  his  part  of  the  contract, 
after  such  performance  he  became  vested  with  an  undivided  one-half 
interest  in  the  land  and  could  hold  the  same  as  an  innocent  purchaser 
for  value,  against  the  claim  of  the  children  under  the  unrecorded  deed. 

The  evidence  being  sufficient  to  sustain  the  findings  that  Boyle  had 
performed  his  contract  under  said  power  of  attorney  and  that  he  had 
no  notice  of  the  claim  of  appellees  under  the  unrecorded  deed,  none  of 
appellants'  assignments  of  error  can  be  sustained. 

It  is  unnecessary  to  consider  the  assignments  categorically  or  in 
detail.  It  is  sufficient  to  say  that  while  the  abstract  principles  of  law 
invoked  by  the  assignments  are  correct,  all  of  them  are  predicated  upon 
the  untenable  fact  theory  that  the  evidence  is  not  sufficient  to  sustain 
the  findings  of  the  court  that  the  defendant  Boyle  had  no  notice  of  the 
unrecorded  deed  and  that  he  performed  his  part  of  the  contract  under 
the  power  of  attorney  from  Mrs.  Paschal. 

It  becomes  unnecessary  for  us  to  determine  whether  the  deed  from 
Boyle  to  McMurry  was  merely  a  quitclaim  and  therefore  would  not  sup- 
port  the  plea  of  innocent  purchaser.  Boyle  by  reason  of  his  ignorance 
of  the  claim  of  plaintiffs  under  the  unrecorded  deed  having  obtained  a 
good  title  to  the  land,  the  title  of  his  vendee  would  be  equally  good  not- 
withstanding the  fact  that  such  vendee  might  at  the  time  of  his  purchase 
be  charged  with  notice  of  such  claim.  Hickman  v.  Hoffman,  11  Texas 
Civ.  App.,  607 ;  1  Story's  Eq.  Jur.,  400. 

In  regard  to  the  failure  of  Boyle  to  pay  the  taxes  due  upon  the  land, 
it  is  sufficient  to  say  that  it  does  not  appear  from  the  power  of  attorney 
or  otherwise  that  his  interest  in  the  land  was  not  to  vest  until  the  taxes 
due  thereon  had  been  paid.  His  undertaking  and  obligation  under  said 
instrument  was  to  recover  the  land  and  clear  the  title  to  samq  and  this 
obligation  did  not  require  him  to  pay  taxes  or  any  other  debt  due  by 
Mrs.  Paschal  for  which  a  lien  upon  the  land  might  exist.  We  are  of 
opinion  that  the  judgment  of  the  court  below  should  be  affirmedt  and 
it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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Barnum  Wire  and  Iron  Works  v.  W.  W.  Seley. 

Decided  December  16,  1903. 

1- — Sale — Warranty — Buyer's  Remedy. 

On  a  sale  with  express  warranty  of  quality  the  buyer  may  accept  the 
article  without  being  compelled  to  inspect  it,  and  afterwards,  if  it  does  not 
comply  with  the  contract  recover  damages  for  breach  of  the  warranty  or 
offset  them  against  the  contract  price. 

2d — Warranty. 

A  letter  proposing  to  sell  a  metal  awning  for  a  building  and  promising 
"a  strictly  first  class  job,"  held  sufficient,  in  connection  with  other  facts,  to 
support  a  finding  of  express  warranty,  and  to  justify  a  discount,  in  suit  for 
the  contract  price,  by  reason  of  breach  of  such  warranty,  the  awning  proving 
defective  and  the  purchaser  having  been  absent  when  it  was  received  and 
put  up. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Bon.  G.  B.  Gerald. 

Davis  &  Cocke,  for  appellant. 

Jennings  &  Penry,  for  appellee. 

STBEETMAN,  Associate  Justice. — Appellant  sued  for  the  contract 
price  of  an  awning  furnished  by  it  to  appellee.  Appellee  claimed  that  he 
was  not  liable  for  the  full  contract  price,  because  the  awning  furnished 
was  not  of  the  kind  and  quality  which  appellant  agreed  to  furnish.  The 
contract  price  was  $270. 

In  a  trial  before  the  court  without  a  jury,  appellant  recovered  judg- 
ment for  $152.96  and  interest.  Appellant  contends  that  the  court  erred 
in  rendering  judgment  for  less  than  the  contract  price. 

The  contract  was  made  in  the  following  manner :  Appellee  desired  an 
awning  of  a  certain  kind,  and  wrote  to  appellant,  who  was  engaged  in 
the  manufacture  and  sale  of  awnings,  with  reference  to  it.  Some  corre- 
spondence followed,  which  led  up  to  the  following  proposition,  made  in  a 
letter  dated  March  10,  1902,  from  appellant  to  appellee :  "Replying  to 
jour  favor  of  recent  date,  we  will  furnish  one  wrought  iron  canopy,  as 
per  inclosed  blue  print  12  feet  0  inches  long  next  to  building  z  10  feet 
O  inches  wide,  the  roof  to  be  made  of  corrugated  iron  painted  complete, 
ready  to  be  put  up,  for  the  sum  of  $270  net  cash,  and  if  ordered  this 
month,  will  allow  the  freight  to  your  station.  We  will  give  you  a  strictly 
first-class  job  and  hope  to  be  favored  with  your  order,  which  will  have  our 
prompt  and  best  attention.    We  remain,"  etc. 

A  blue  print  accompanied  the  letter.  This  proposition  was  accepted  by 
appellee,  in  a  telegram  and  letter.  An  awning  was  shipped  to  ap- 
pellee, and  during  his  absence  from  Waco,  through  the  agency  of  his 
son  and  a  workman,  was  placed  upon  his  hotel  building,  where  it  re- 
mained up  to  the  time  of  the  trial. 

There  was  evidence  sufficient  to  sustain  a  finding  that  the  awning 
shipped  differed  in  some  respects  from  the  design  shown  in  said  blue 
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print,  and  that  it  was  not  a  first-class  job,  the  material  being  defective 
and  the  awning  not  being  properly  painted;  and  its  value  was  not 
greater  than  the  judgment  rendered  by  the  court. 

The  rule  is  well  settled  that  where  a  contract  of  sale  is  accompanied 
by  an  express  warranty  of  quality,  that  the  buyer  may  accept  the  article 
furnished,  and  is  not  compelled  to  inspect  the  property,  and  if  it  does 
not  comply  with  the  contract,  he  may  afterwards  recover  damages  for 
breach  of  the  warranty;  or,  if  the  sale  be  on  a  credit,  may  offset  suoh 
damages  against  the  contract  price.    Parks  v.  O'Connor,  70  Texas,  389. 

We  have  concluded  that  the  court  was  warranted  in  finding  that  the 
letter  of  appellant,  forming  the  basis  of  the  contract,  constituted  an 
express  warranty  of  the  quality  of  the  awning.  After  fully  completing 
the  description  of  the  article  sold,  the  letter  contains  the  following  addi- 
tional statement:  "We  will  give  you  a  strictly  first-class  job  and  hope 
to  be  favored  with  your  order,  which  will  have  our  prompt  and  best  atten- 
tion." 

This  appears  to  have  been  a  positive  affirmation,  made  by  the  vendor 
at  the  time  of  the  sale,  with  respect  to  the  subject  of  sale,  which  may  have 
been  intended  to,  and  may  have  operated  as  an  inducement  to  the  trade. 
It  was  not  purely  a  matter  of  description  or  identification.  We  need  not 
determine  whether  the  language  itself,  as  a  matter  of  law,  created  an 
express  warranty.  It  was  certainly  sufficient,  taken  in  connection  with 
the  facts  proved,  to  justify  the  court  in  concluding,  as  a  matter  of  fact, 
that  it  was  so  intended  by  the  parties.  While  some  of  the  defects  may 
have  been  obvious,  yet  the  others,  for  instance,  the  defective  material, 
seemed  to  have  been  discovered  only  after  the  workman  was  engaged  in 
putting  it  up,  and  while  there  is  some  question  as  to  whether  even  an 
express  warranty  will  cover  defects  obvious  and  actually  known  to  the 
buyer  at  the  time  he  receives  the  property  (Tiedeman  on  Sales,  par.  195), 
we  think  the  court  was  warranted  in  holding  that  under  the  facts  shown 
the  appellee  had  a  right  to  rely  on  the  warranty,  and  in  this  view  of  the 
case,  there  was  no  error  in  allowing  appellee  to  prove  the  reasonable  mar- 
ket value  of  the  awning,  and  in  rendering  judgment  for  that  amount, 
instead  of  the  contract  price.  Blythe  v.  Speake,  23  Texas,  431 ;  28  Am. 
and  Eng.  Enc.  of  Law,  1  ed.,  title,  Warranty. 

There  being  no  error  in  the  judgment,  it  is  therefore  affirmed. 

Affirmed. 
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International  &  Great  Northern  Railroad  Company  v. 

Ira  C.  Ives. 

Decided  December  16.  1903. 

1*— Railway — Injury  at  Crossing— Contributory  Negligence. 

evidence  of  traveler  on  highway  In  a  wagon  struck  by  a  train  at  a  rail- 
way crossing  considered  and  held  sufficient  to  support  a  recovery  Involving 
a  finding  of  due  care  on  his  part. 


Evidence  of  circumstances,  the  extent  to  which  the  view  was  obstructed, 
and  the  comparative  speed  of  the  train  and  of  plaintiff's  wagon  considered, 
and  held  not  to  so  conclusively  disprove  his  statement  that  he  looked  for 
the  approaching  train  without  discovering  it  as  to  require  a  reversal  of  a 
verdict  in  his  favor. 

3*— Contradicting  Witness— Evidenoe  on  Former  Trial. 

Evidence  of  plaintiff  on  former  trial  as  to  care  used  In  approaching  a 
railroad  crossing  held  not  to  contradict  his  present  version  to  the  extent  of 
requiring  It  to  be  discredited. 

4*— Crossing— Contributory  Negligence— Question  of  Fact. 

The  care  required  of  a  traveler  on  a  highway  in  approaching  a  railway 
crossing  must  necessarily  be  left  to  the  judgment  of  a  Jury,  unless  the  evi- 
dence discloses  clearly  a  lack  of  ordinary  care. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
Geo.  Calhoun. 

8.  R.  Fisher,  J.  H.  Tallichet,  and  N.  A.  Stedman,  for  appellant. 

Hogg,  Robertson  &  Hogg  and  Z.  T.  Fulmore,  for  appellee. 

STBEETMAN,  Associate  Justice. — Appellee  recovered  judgment 
for  personal  injuries  sustained  at  a  public  crossing  on  defendant's  rail- 
road. This  is  the  second  appeal,  a  former  judgment  having  been  re- 
versed on  account  of  an  erroneous  charge.  International  &  G.  N.  By. 
Co.  v.  Ives,  71  S.  W.  Bep.,  772. 

The  negligence  alleged  on  the  part  of  appellant  was  the  failure  to 
give  the  statutory  signals  for  the  crossing.  The  verdict,  under  the 
charge  of  the  court,  implies  a  finding  that  appellant  was  guilty  of  the 
negligence  alleged,  that  appellee  was  free  from  contributory  negligence, 
and  that  appellee  was  injured  to  the  extent  found  by  the  verdict. 

The  only  question  made  by  the  assignments  of  error  is  the  sufficiency 
of  the  evidence  to  sustain  the  finding  upon  the  issue  of  contributory 
negligence.  It  is  not  claimed  that  there  was  error  in  the  manner  in 
which  this  issue  was  submitted  to  the  jury,  but  it  is  strenuously  urged 
that  the  evidence  was  so  conclusive  as  to  require  the  court  to  give  a  per- 
emptory charge  for  defendant  upon  this  issue ;  or,  at  least,  that  the  ver- 
dict was  so  clearly  against  the  preponderance  of  the  evidence  as  to  en- 
title appellant  to  a  new  trial. 

The  accident  occurred,  at  about  11  o'clock  at  night,  October  19,  1901. 
Appellant  was  alone  driving  a  two-horse  wagon  along  a  public  road  a 
few  miles  north  or  northwest  from  Austin.    Attempting  to  cross  appel- 
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lant'8  railroad,  his  horses  were  struck  by  a  locomotive,  drawing  a  pas- 
senger train.  He  was  thrown  from  the  wagon  and  very  seriously  in- 
jured. 

At  the  place  of  the  accident  the  railroad  runs  nearly  north  and  south, 
and  the  wagon  road  runs  about  east  and  west,  but  not  exactly  at  a  right 
angle  to  the  railroad.  Appellee  was  going  in  a  westerly  direction,  and 
the  train  which  struck  him  was  going  north ;  so  that  in  approaching  the 
crossing  his  left  side  was  to  the  train,  but  his  face  would  be  slightly  to 
the  north. 

There  was  no  timber  on  the  right  of  way,  but  beginning  on  the  east 
side  of  it,  .and  just  south  of  the  wagon  road,  there  was  a  piece  of  tim- 
bered land,  which  prevented  appellee  from  seeing  down  the  railroad  to 
the  south,  until  he  came  within  about  120  feet  of  the  track.  The  track 
was  straight  for  several  hundred  yards  south  of  the  crossing.  There 
was  a  switch  beginning  about  100  feet  from  the  crossing,  and  extending 
south  several  hundred  feet.  There  was  a  cut  which  began  about  100  feet 
from  the  south  end  of  this  switch,  and  extended  south  several  hundred 
yards.  The  evidence  is  conflicting  as  to  the  depth  of  this  cut,  and  as 
to  the  height  of  the  dirt  which  had  been  taken  from  it  and  piled  on  the 
sides  of  the  track.  Appellant's  witnesses  testified  that  it  was  not  deep 
enough  to  have  obstructed  the  view  of  an  approaching  train.  A  witness 
for  appellee,  however,  testified  that  "at  the  north  end  of  the  cut,  the 
distance  from  the  rail  to  the  top  of  the  embankment  is  about  seven  feet." 
There  was  a  mile  post,  which  a  map  introduced  by  appellant  shows  to 
have  been  about  1200  feet  south  of  the  crossing.  The  same  witness  tes- 
tified that  "right  at  the  mile  board  the  cut  is  about  seven  feet  deep. 
*  *  *  At  the  next  telegraph  post  it  is  about  eight  feet  deep ;  at  the 
next  one  about  nine  feet,  and  later  on  about  eleven  feet  high." 

Appellee  had  only  one  eye,  having  lost  his  left  eye.  He  testified  as 
f ollo'ws : 

"Approaching  the  crossing  that  night,  I  was  driving  in  a  jog  of  a 
trot.  I  was  sitting  on  the  spring  seat  on  the  double  bed  on  the  wagon, 
and  driving  in  a  slow  jog  of  a  trot.  I  was  driving  a  pair  of  good  Spanish 
horses;  I  was  wide  awake  and  duly  sober.  I  had  not  drank  anything 
stronger  than  coffee  during  that  day.  When  1  first  got  to  the  corner  of 
the  timber,  just  sufficient  to  see  the  switch  to  the  left,  I  threw  my  eye 
to  the  left;  I  could  see  four  or  five  hundred  yards  down  south  on  the 
railroad  right  of  way;  when  I  looked  in  that  direction  I  didn't  see  any- 
thing, nor  did  I  hear  anything.  T  was  listening,  as  I  was  always  accus- 
tomed to  do  when  it  was  after  night.  T  was  listening  for  a  bell  and 
whistle  of  the  train  as  it  went  out,  and  if  I  didn't  hear  any  train,  then 
I  expected  if  it  was  train  time  to  find  it  on  that  switch,  but  there  was 
nothing  on  the  switch ;  I  saw  nothing  and  heard  nothing.  I  had  been 
in  the  habit  of  traveling  over  that  road  ever  since  the  road  was  built 
I  always  understood  that  the  trains  had  to  blow  a  steam  whistle  and 
ring  a  bell  at  least  eighty  steps  of  a  public  crossing.  I  didn't  hear  any 
signal,  and  when  I  cot  to  where  I  could  see  by  the  timber  and  see  the 
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end  of  the  switch  I  looked  down  at  the  switch.  There  was  nothing  on 
the  switch  and  I  heard  nothing.  There  is  a  curve  some  200  yards  north 
of  there,  and  when  the  south-bound  train  comes  you  can't  see  it  until 
it  comes  around  that  curve,  and  I  then  threw  my  eye  to  the  right  and 
there  was  nothing  between  me  and  the  curve,  and  about  that  time  I  saw 
the  glare  of  light  on  the  track.  When  I  discovered  the  light  on  the 
track  I  had  proceeded  nearly  to  the  track,  my  horses  were  within  five 
or  six  feet  of  the  track,  and  they  saw  the  train  and  endeavored  to  run 
by,  on  across  the  railroad  the  way  they  were  headed,  and  the  train 
didn't  look  to  me  to  be  over  sixty  or  seventy  steps  or  a  hundred  feet 
from  me  at  that  time.  The  train  was  coming  from  Austin,  and  it  looked 
to  me  like  it  was  shot  out  of  a  gun,  that  was  my  idea  of  it.  1  threw  my 
weight  on  the  lines  and  tried  to  back  my  horses,  but  my  right-hand 
horse  reared  on  his  hind  feet  and  lunged,  and  I  don't  think  I  made 
over  two  hauls  on  my  line  before  the  cow  catcher  was  under  my  horse. 
I  thought,  well,  I'm  a  dead  man.  If  I  turned  my  lines  loose  it  would 
throw  me  right  under  the  engine,  and  I  thought  my  only  show  was  to 
back  them.  I  thought  if  I  turned  my  lines  loose  they  would  carry  me 
in  front  of  the  engine  before  I  could  quit  my  wagon,  but  I  thought  I 
could  back  them  before  the  engine  passed.  The  last  I  recollect  was 
when  the  cow  catcher  went  under  my  horses.  It  threw  me  with  much 
violence  and  so  high  and  so  far  that  I  never  knew  where  I  struck,  only 
what  I  have  been  told  since." 

If  this  testimony  of  appellee  was  true,  we  think  it  can  not  be  doubted 
that  it  was  sufficient  to  sustain  the  finding  of  the  jury  that  appellee  was 
not  guilty  of  contributory  negligence.  It  shows  that  appellee  was  ex- 
pecting danger  from  the  north,  and  that  his  attention  was  therefore 
directed  mainly  to  that  point ;  but  it  further  shows  that  he  did  not  wholly 
fail  to  look  to  the  south.  It  also  shows  that  he  was  relying  to  some 
extent  upon  the  statutory  signals  to  warn  him  of  the  approach  of  a 
train  from  the  south ;  and  the  finding  of  the  jury,  which  is  not  assailed, 
warrants  us  in  assuming  that  such  signals  were  not  given.  Under  these 
circumstances,  the  verdict  ought  not  to  be  disturbed,  unless  the  other 
evidence  in  the  case  is  sufficient  to  discredit  his  testimony,  and  to  show 
that  he  did  not  in  fact  use  the  vigilence  to  which  he  testifies.  Carra- 
way  v.  Railway  Co.,  6  Texas  Ct.  Rep.,  524 ;  Texas  &  P.  Ry.  Co.  v.  Fuller, 
36  S.  W.  Rep.,  319 ;  Railway  Co.  v.  Slattery,  3  House  of  Lords  Law  Rep., 
p.  1155. 

It  is  insisted,  however,  that  the  other  facts  in  evidence  do  discredit  his 
testimony,  and  show  that  if  he  had  looked,  as  he  claimed,  he  would  cer- 
tainly have  discovered  the  approaching  train;  and  that  under  the  cir- 
cumstances he  must  have  been  either  drunk  or  asleep,  or  absolutely  care- 
less of  his  own  safety  in  driving  upon  the  crossing. 

It  is  not  necessary  to  determine  where  the  burden  of  proof  rested 
upon  the  issue  of  contributory  negligence.  The  plaintiff  having  testi- 
fied to  facts  which  would  warrant  the  finding  that  he  was  free  from 
contributory  negligence,  before  we  would  be  authorized  to  disturb  their 


52  I.  &  G.  N".  By.  Co.  v.  Ives. 

verdict  it  would  be  necessary  for  us  to  say  that  the  other  undisputed  evi- 
dence in  the  case  disproved  his  statement.  This  is,  in  effect,  appellant's 
contention.  It  is  based  mainly  on  the  fact  that  the  track  south  of  the 
crossing  was  straight  for  a  great  distance ;  that  the  engine  had  an  elec- 
tric headlight,  and  that  there  was  no  obstruction  that  could  have  pre- 
vented appellee  from  seeing  it,  if  he  had  looked,  as  he  claimed  he  did, 
as  he  entered  upon  the  right  of  way.  To  maintain  this  contention,  how- 
ever, we  must  assume  that  there  was  no  obstruction  to  prevent  appellee 
from  seeing  the  train  or  the  headlight,  when  he  claims  to  have  looked 
in  that  direction,  and  from  the  evidence  above  set  out,  this  must  depend 
upon  the  distance  of  the  train  from  the  crossing  at  that  time. 

Appellee  when  he  says  he  looked  south  was  about  120  feet  from  the 
crossing.  He  reached  the  crossing  at  the  same  time  as  the  engine.  If 
we  knew  precisely  the  speed  at  which  he  was  traveling,  as  well  as  the 
speed  of  the  train,  we  could  determine  the  location  of  the  train  at  the 
time  he  claims  to  have  looked;  but  the  evidence  is  by  no  means  con- 
clusive either  as  to  his  speed  or  that  of  the  train.  Appellee  testified  that 
he  was  traveling  at  a  "jog  trot."  The  engineer  testified:  "My  train 
was  traveling  about  twenty-five  miles  an  hour ;  don't  think  it  was  travel- 
ing about  thirty-five  miles  an  hour."  Appellant  assumes  that  a  jog 
trot  is  about  four  miles  an  hour,  and  taking  the  engineer's  estimate  of 
twenty-five  miles  an  hour  as  correct,  argues  that  the  train  must  have 
been  only  about  six  times  as  far  from  the  crossing  as  appellee;  that  is, 
about  700  feet,  and  the  evidence  showing  that  the  headlight  of  the 
engine  is  about  ten  feet  high,  insists  that  if  plaintiff  had  looked,  he 
must  certainly  have  seen  the  headlight  of  the  engine. 

It  is  plain,  however,  that  this  evidence  is  not  so  conclusive  as  to  war- 
rant us  in  rejecting  the  evidence  of  appellee  that  he  did  look  and  did  not 
see  the  "train. 

The  engineer  also  testified  that  the  statutory  signals  were  given,  but 
upon  this  point  he  was  contradicted  and  the  jury  did  not  credit  his  state- 
ment. It  is  altogether  possible  that  his  estimate  of  the  speed  of  the 
train  was  incorrect,  and  that  it  may  have  been  running  at  forty  to  forty- 
five  miles  an  hour,  instead  of  twenty-five  miles.  Appellee's  statement 
is  that  it  looked  like  it  was  "shot  out  of  a  gun."  While  this  language 
is  highly  figurative,  it  is,  nevertheless,  expressive  of  a  very  high  rate 
of  speed.  On  the  other  hand,  we  do  not  feel  authorized  to  assume  that 
a  jog  trot  is  four  miles  an  hour.    It  may  have  been  somewhat  less. 

As  the  ratio  increases  between  the  speed  of  the  train  and  appellee's 
wagon,  the  distance  of  the  train  from  the  crossing  at  the  time  appellee 
entered  upon  the  right  of  way  correspondingly  increases ;  and  from  the 
facts  we  have  mentioned,  it  does  not  seem  impossible,  or  indeed  im- 
probable, that  when  appellee  claims  to  have  looked  to  the  south  the 
engine  may  have  been  1300  to  1500  feet  south  of  the  crossing;  and  if 
so,  the  evidence  shows  that,  in  all  probability,  the  view  would  have  been 
obstructed  by  the  depth  of  the  cut  at  that  point. 

It  is  further  insisted  that  the  light  from  the  headlight  itself  shining 
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down  the  track  would  have  afforded  sufficient  notice  of  the  train,  and 
that  appellee  could  not  have  failed  to  see  it,  if  he  had  been  looking; 
but  we  are  unable  to  say  that  the  evidence  is  so  conclusive  upon  this  point 
as  to  compel  the  jury  to  discredit  appellee's  positive  statement. 

It  is  also  contended  that  appellee  himself,  upon  a  former  trial,  tes- 
tified that  he  not  look  to  the  left,  and  that  his  testimony  on  that  point 
ought  not  now  to  be  believed.  If  it  clearly  appeared  that  appellee,  upon 
a  former  trial,  had  deliberately  testified  in  contradiction  to  his  testi- 
mony upon  this  trial,  we  should  hardly  feel  warranted  in  affirming  the 
judgment  upon  his  testimony.  A  case  of  that  character  occurred  in 
Missouri  P.  Ry.  Co.  v.  Somers,  78  Texas,  441.  In  this  case,  however, 
appellee  denies  that  he  so  testified,  and  from  the  stenographer's  notes 
of  his  testimony,  which  were  introduced  by  appellant,  it  appears  that 
he  probably  did  not  intend  to  make  that  statement.  He  says  that  he 
wanted  to  explain  his  testimony  at  that  time,  and  was  not  offered  an 
opportunity  to  do  so;  and  the  record  upon  the  former  appeal  in  this 
case  showB  that  he  offered,  after  the  close  of  the  evidence  upon  the  first 
trial,  to  return  to  the  stand  and  testify  to  the  facts  stated  on  the  last 
trial,  but  was  not  permitted  to  do  so.  The  case  as  now  presented  is  very 
similar  to  that  of  Texas  &  P.  By.  Co.  v.  Fuller,  36  S.  W.  Rep.,  319,  in 
which  it  was  said : 

"It  is  true,  this  court  reversed  this  case  upon  the  former  appeal  upon 
the  ground  that  the  evidence  showed  that  Mrs.  Fuller  was  guilty  of  con- 
tributory negligence.  The  record  then  before  us  showed  that  Mrs.  Fuller 
herself  testified  that  she  went  upon  the  track  without  a  thought  of  dan- 
ger, and  without  looking  or  listening,  and  with  her  head  wrapped  in  a 
nubia  covering  her  ears.  Upon  the  last  trial,  Mrs.  Fuller  testified  that 
her  testimony  was  not  correctly  given  in  the  statement  of  facts  used 
upon  the  former  appeal,  and  she  affirmatively  testified  that  she  did  both 
look  and  listen  before  going  upon  the  railroad,  and  neither  saw  nor  heard 
the  engine.  She  further  testified  that  the  nubia  was  thrown  loosely 
over  her  head,  and  it  was  light,  and  its  meshes  so  large  as  not  to  obstruct 
her  hearing.  Her  testimony  denying  the  correctness  of  the  statement 
of  her  evidence  as  contained  in  the  former  statement  of  facts  was  sought 
to  be  impeached  by  the  testimony  of  witnesses  that  she  did  testify  on 
the  former  trial  that  she  did  not  look  or  listen  before  entering  the  track. 
This  issue  of  the  credibility  of  the  witness  was  peculiarly  the  province  of 
the  jury  to  settle,  and  the  verdict  settled  it  in  favor  of  Mrs.  Fuller. 
Unless  there  is  some  inherent  reason  in  her  testimony  itself  for  setting 
it  aside  as  untrue,  or  unless  some  other  conclusively  established  fact 
demonstrates  the  falsity  of  her  testimony,  we  must,  in  deference  to  the 
verdict,  accept  it  as  true." 

We  have  carefully  considered  all  the  evidence  in  the  record,  as  well 
as  the  authorities  cited  and  the  able  argument  of  appellant's  counsel, 
but  we  have  reached  the  conclusion  that  we  would  not  be  justified  either 
in  reversing  and  remanding  the  case  or  rendering  judgment  for  ap- 
pellant.    What  will  constitute  ordinary  care  on  the  part  of  a  person 
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approaching  a  railroad  track  at  a  public  crossing  must  necessarily  be 
left  to  the  judgment  of  a  jury.  Horf  far  he  may  rely  upon  his  sense  of 
hearing  and  the  giving  of  signals  required  by  law,  to  what  extent  he 
must  exercise  caution  in  looking  for  approaching  trains,  and  to  what 
extent  he  has  used  his  senses  of  sight  and  hearing  in  the  particular  case, 
are  matters  peculiarly  within  the  province  of  the  jury.  Where  the  evi- 
dence discloses  clearly  a  lack  of  ordinary  care,  we  should  not  hesitate 
to  set  aside  their  verdict,  but  where  acts  of  caution  are  testified  to,  and 
the  other  evidence  does  not  conclusively  discredit  such  testimony,  their 
finding  is  conclusive.  We  are  not  called  upon  to  determine  what  our 
judgment  would  have  been  if  the  evidence  had  been  presented  to  us  in 
the  first  instance.  Two  juries  have  passed  upon  the  issue  of  contribu- 
tory negligence  in  this  case,  and  two  judges  of  the  district  court  have 
refused  to  set  aside  their  verdicts,  and  we  are  unable  to  say  that  their  con- 
clusion is  manifestly  against  the  evidence. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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O.  P.  Erwin  et  al.  v.  Archenhold  Company. 

Decided  December  16,  1903. 

1j— Default— New  Trial — Restricted  Order. 

On  application  of  defendant  for  new  trial  after  judgment  by  default,  the 
court  may,  by  restrictions  in  its  order,  reopen  the  case  for  the  hearing  only 
of  a  defense  on  the  merits,  without  letting  in  a  plea  of  defendant  that  it 
was  sued  in  the  wrong  county. 

2*— Hearsay— Trial  Before  Court. 

The  admission  of  hearsay  evidence  will  be  ground  for  reversal,  though 
the  trial  is  without  a  Jury,  unless  it  is  reasonably  certain  that  the  result 
would  have  been  the  same  had  the  testimony  complained  of  been  excluded. 

Appeal  from  the  County  Court  of  McLennan.    Tried  below  before. 
Hon.  G.  B.  Gerald. 

J.  R.  G.  Long,  and  Hodges  &  Moore,  for  appellant 

D.  A.  Kelley,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  on  an  account,  resulting  in 
a  judgment  for  the  plaintiff,  and  the  defendant  has  appealed. 

On  the  6th  day  of  May,  1903,  the  defendants  having  failed  to  file  an 
answer,  judgment  was  rendered  against  them  by  default  for  the  amount 
sued  for.  On  the  28th  day  of  the  same  month  they  filed  a  motion  to  set 
aside  that  judgment,  and  on  the  8th  day  of  June,  1903,  the  court  entered 
an  order  in  these  words : 

"On  this  the  8th  day  of  June,  1903,  came  on  to  be  heard  the  motion 
of  the  defendants  herein  to  set  aside  the  judgment  by  default  rendered 
against  them  herein  on  the day  of  May,  1903,  and  because  the  de- 
fendants alleged  that  they  have  made  payments  to  the  plaintiff  not 
shown  in  the  account  sued  on,  it  it?  ordered  by  the  court  that  the  case  be 
opened  for  the  purpose  of  hearing  such  matters  of  the  defense  which  go 
to  the  merits  of  the  defendants'  answers,  and  that  the  cause  be  tried 
upon  its  merits  upon  the  17th  of  June,  1903." 

On  June  17,  1903,  the  defendants  filed  their  answer,  which  included 
a  plea  of  privilege  to  be  sued  in  Lamar  County,  and  certain  exceptions 
to  the  plaintiff's  petition.  These  pleas  were  overruled,  the  trial  court 
holding  that  the  order  made  on  the  motion  to  set  aside  the  default  judg- 
ment did  not  open  up  the  entire  case,  but  limited  the  defendants  to  a 
hearing  on  the  merits.  That  ruling  was  correct.  The  order  referred  to 
manifests  an  intention  to  grant  the  defendant  a  hearing  solely  upon  the 
merits  of  the  case,  and  to  preclude  the  consideration  of  every  question 
other  than  the  amount,  if  any,  of  the  defendants'  indebtedness  to  the 
plaintiff.  The  court  had  the  power  to  open  up  the  entire  case,  or  to 
restrict  the  further  hearing  as  it  did ;  and  it  not  appearing  that  it  abused 
its  discretion  by  imposing  the  restriction  referred  to,  the  defendants  are 
bound  by  it 

Over  objection  of  the  defendants,  one  Mayer,  a  witness  for  the  plain* 
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tiff,  was  permitted  to  testify  as  follows :  'The  reason  why  the  amounts 
for  which  we  gave  credit  do  not  correspond  with  the  receipted  bills 
introduced  by  the  defendant  is  that  Abe  Abrams  told  me  (witness) 
that  sometimes  the  defendant  would  pay  part  of  the  bill  at  one  time 
and  then  finish  it  up  later  on,  or  probably  pay  some  amount  on  another 
bill,  and  that  he,  Abrams,  would  send  us  the  amount  on  hand,  but  it 
would  not  correspond  with  the  face  of  the  receipted  bill." 

Abe  Abrams  was  the  plaintiff's  agent  and  represented  it  in  its  deal- 
ings with  the  defendants,  but  the  method  resorted  to  in  order  to  get  his 
testimony  before  the  court  was  so  manifestly  in  violation  of  the  rule 
which  excludes  hearsay  evidence,  that  counsel  for  appellee  does  not  in 
this  court  contend  that  it  was  admissible. 

The  contention  now  is,  that  the  trial  being  before  the  court  without  a 
jury,  and  there  being  other  evidence  sufficient  to  sustain  the  judgment, 
the  case  should  not  be  reversed. 

We  understand  the  correct  rule  on  that  subject  to  be  that,  even  in 
nonjury  cases,  the  admission  of  improper  testimony  over  objection  will 
be  ground  for  reversal,  unless  it  is  reasonably  certain  that  the  result 
would  have  been  the  same  had  the  testimony  complained  of  been  ex* 
eluded;  and  this  case  does  not  come  within  that  class.  The  testimony 
under  consideration  was  very  important  to  the  plaintiffs,  and  if  it  had 
been  excluded  the  other  testimony  would  have  warranted,  if  not  required, 
a  decision  for  the  defendants. 

For  the  errors  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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B.  P.  Boyd  v.  A.  W.  Boyd. 

Decided  December  16,  1903. 

1. — Deed — Parol  Evidenoe  to  Vary. 

The  admission  of  parol  evidence  to  show  that  a  deed  relied  on  by  the 
adverse  party  was  Intended  to  be  a  will  was  not  ground  for  reversal,  where 
the  Instrument  was  void  because  it  contained  no  sufficient  description  of 
the  property,  and  where  an  Instrument  was  shown  to  have  been  executed 
at  the  same  time  showing  that  the  grantee  held  it  in  trust  for  the  grantor. 

Zr- Same — Trust. 

Parol  evidence  is  inadmissible  to  show  that  a  deed  absolute  upon  its 
face  was  in  trust  for  the  grantor. 

3w— Law  of  8ister  8tate. 

In  the  absence  of  evidence  that  the  law  of  Arkansas  as  to  creation  of 
parol  trusts  Is  otherwise,  it  will  be  presumed  the  same  as  in  this  State. 

4*— -Partnership— Dissolution — Parties* 

To  an  action  for  dissolving  partnership  all  the  partners  should  be  made 
parties. 

Appeal  from  the  District  Court  of  Llano.  Tried  below  before  Hon. 
Clarence  Martin. 

Chas.  L.  Lauderdale,  for  appellant 

A.  W.  Boyd  and  Fi$et,  'Miller  &  McClendon,  for  appellee. 

KEY,  Associate  Justice. — Appellant's  statement  of  the  nature  and 
result  of  this  suit  is  substantially  correct,  and  is  as  follows : 

This  action  was  instituted  by  apellee  against  appellant  alone,  on 
October  15,  1902,  to  dissolve  and  settle  the  business  of  a  copartnership 
by  him  alleged  to  exist  among  three  persons,  being  himself,  the  defend- 
ant and  B.  Boyd ;  to  recover  his  alleged  share,  alleged  to  be  one-half  of 
the  assets  of  said  copartnership,  consisting  of  the  lands  described  in  the 
petition  and  of  an  uncertain  and  undescribed  lot  of  cattle ;  to  compel  an 
accounting  by  defendant  alone,  and  to  recover  the  proceeds  of  any  of 
said  assets  sold  by  defendant,  and  to  establish  a  lien  upon  the  interest  of 
said  defendant  in  said  assets  and  cause  same  to  be  condemned  and  sold 
to  satisfy  and  pay  to  the  plaintiff  $3811,  alleged  to  have  been  advanced 
by  him  to  defendant;  plaintiff  alleging  that  he  had  advanced  and  de- 
livered to  defendant  that  amount  of  money  for  investment  for  himself 
and  defendant  in  said  partnership  business,  under  an  agreement  be- 
tween them  whereby  he  was  to  furnish  one-half  of  the  funds  to  be  in- 
vested in  said  business,  for  himself  and  defendant  equally,  defendant 
contributing  his  time  and  labor  in  lieu  of  interest  on  half  of  said  sum, 
While  R.  Boyd  agreed  to  furnish  the  other  half  of  such  funds,  taking  a 
half  interest  in  the  business. 

Defendant  pleaded  a  general  denial ;  denied  the  partnership  specially 
under  oath,  and  by  cross-action  sought  to  recover  certain  loans 
and  advances  made  by  him  to  plaintiff.  He  specially  alleged  that 
the  moneys  alleged  by  plaintiff  to  have  been  advanced  to  him,  as 
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well  as  tRose  which  he  loaned  to  plaintiff,  were  derived  from  the 
rents  and  sales  of  certain  lands  situate  in  the  State  of  Arkansas,  sold 
and  conveyed  in  1894  by  plaintiff  to  defendant,  such  rents  accrued  and 
sales  made  after  such  sale  and  conveyance  to  defendant,  and  while  they 
were  defendant's  property  and  as  his  property,  and  he  further  alleged 
that  he  executed  to  plaintiff  a  power  of  attorney  to  sell  and  convey  the 
remainder  of  said  lands  and  receive  the  proceeds  of  sales  as  defendant's 
agent,  and  that  under  said  power  and  as  6uch  agent  plaintiff  did  sell 
said  lands  and  received  therefor  $10,500,  which  he  misappropriated, 
invested  part  of  it  in  lands  in  his  own  name  in  Texas,  and  refused  to 
account  for  any  of  it,  and  defendant  under  proper  allegations  and 
prayer  sought  judgment  against  plaintiff  for  the  money  loaned  to  plain- 
tiff j  $3989.57,  and  the  $10,500;  also  the  rents  collected  by  plaintiff  on 
certain  real  estate  situate  in  Harris  County,  Texas,  belonging  to  plaintiff 
and  defendant  jointly;  and  also  for  partition  of  ten  acres  of  land  be- 
longing to  them  in  said  county. 

The  cause  was  trieel  by  the  court  without  a  jury  at  May  term,  1903, 
and  judgment  rendered  on  May  28,  1903,  that  defendant  take  nothing 
by  his  cross-action ;  that  plaintiff  recover  of  defendant  $3811,  and  that 
the  alleged  partnership  be  dissolved  as  between  them. 

It  was  shown  by  clear  and  undisputed  testimony  that  the  plaintiff  had 
executed  and  delivered  to  the  defendant  two  deeds,  one  dated  January 
10,  1894,  and  the  other  dated  January  16,  1894,  conveying  to  the  de- 
fendant certain  lands  in  the  State  of  Arkansas.  It  was  also  shown  by 
the  same  character  of  testimony  that  part  of  the  money  for  which  the 
plaintiff  recovered  judgment  in  this  suit  was  obtained  by  the  defendant 
from  sales  and  rents  of  the  lands  referred  to.  After  the  deeds  referred 
to  had  been  introduced  in  evidence,  t  the  plaintiff  was  permitted,  over 
the  objection  of  the  defendant,  to  introduce  oral  testimony  tending  to 
show  that  neither  instrument  was  intended  to  operate  as  an  absolue 
conveyance  of  land;  and  that  the  one  dated  January  10th  was  intended 
as  a  will;  and  that  the  other  was  executed  for  the  sole  purpose  of  en- 
abling the  defendant  to  sell  the  land  therein  described  for  the  benefit  of 
the  plaintiff,  and  that  it  was  agreed  that  he  was  to  hold  the  land  in  trust 
and  as  the  agent  of  the  plaintiff. 

The  admission  of  the  testimony  referred  to  is  complained  of  in  ap- 
pellant's first  asignment  of  eror.  So  much  of  that  testimony  as  related 
to  the  instrument  dated  January  10,  1894,  was  admissible,  for  two 
reasons:  (1)  That  instrument  was  void,  because  it  did  not  designate 
in  what  county,  parish  or  State  the  lands  were  situated,  nor  give  any 
other  description  by  which  they  could  be  identified  (Morris  v.  Hunt,  51 
Texas,  610 ;  Jones  v.  Carver,  59  Texas,  293 ;  Cokes  v.  Roberts,  71  Texas, 
597) ;  and  (2)  there  was  testimony  tending  to  show  that  at  the  time  of 
the  execution  and  delivery  of  that  instrument  the  defendant  executed 
and  delivered  to  the  plaintiff  a  written  instrument,  showing  that  he  was 
to  hold  the  lands  therein  referred  to  in  trust  for  the  plaintiff. 

However,  as  to  the  other  deed  from  the  plaintiff  to  the  defendant,  of 
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date  January  16,  1894,  error  was  committed  by  the  court  in  admitting 
and  considering  parol  evidence  tending  to  show  that  that  instrument 
was  not  intended  as  an  absolute  conveyance,  but  as  a  trust  by  which  the 
plaintiff  remained  the  owner  of  the  lands  and  entitled  to  the  proceeds 
and  revenues  derived  therefrom.  The  written  instrument  which  the 
plaintiff  testified  that  the  defendant  had  executed  to  him  was  not  pro* 
duced,  and  it  was  not  shown  that  it  referred  to  the  lands  conveyed^  by 
the  plaintiff  to  the  defendant  in  the  deed  of  January  16,  1894.  On  the 
contrary,  the  plaintiffs  own  testimony  shows  that  it  did  not,  because  he 
stated  while  on  the  witness  stand  that  he  took  no  writing  back  from  the 
defendant  in  reference  to  the  lands  conveyed  by  his  second  deed.  If  the 
lands  referred  to  had  been  situated  in  this  State,  the  testimony  com- 
plained of  would  not  have  been  admissible.  McClendon  v.  Brockett,  73 
S.  W.  Rep.,  854.  The  case  cited  shows  that  the  testimony  was  not  ad- 
missible for  the  purpose  of  establishing  a  trust,  and  that  the  plaintiff 
could  not  defeat  his  deed  by  showing  that  there  was  no  consideration  for 
its  execution. 

In  the  absence  of  specific  proof  as  to  the  law  in  Arkansas,  the  pre- 
sumption is  that  it  is  the  same  as  in  tine  State.  The  plaintiff  submitted 
no  proof  tending  to  show  that  it  was  otherwise,  but  the  defendant  put 
in  evidence  a  statute  of  that  State  which  requires  trusts  in  real  estate  to 
be  evidenced  by  an  instrument  of  writing. 

All  the  other  assignments  of  error  have  been  considered,  and  are 
overruled,  except  the  one  which  complains  of  the  judgment  dissolving 
the  partnership  without  making  R.  Boyd,  the  other  alleged  partner,  a 
party  to  the  suit  The  plaintiff  alleged  in  his  petition  that  the  partner- 
ship consisted  of  himself,  the  defendant  and  R.  Boyd,  and  having  made 
such  an  averment  and  prayed  for  a  judgment  dissolving  the  partnership, 
B.  Boyd  should  have  been  made  a  party  before  proceeding  to  trial :  and 
certainly,  the  court  had  no  power  to  dissolve  the  partnership  existing 
between  three  persons,  when  only  two  were  parties  to  the  litigation. 

For  the  errors  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Charles  E.  Price  et  al.  v.  Wm.  H.  Eardley  et  al. 

Decided  December  18,  1903. 

1.— Limitation  of  Ten  Year*— Adverse  Possession  of  Land  Supposed  to  Be 
Public  Domain— Cases  Reviewed  and  Differentiated. 
One  who  has  settled  upon  land  under  the  homestead  donation  statute, 
erroneously  believing  it  to  be  vacant  public  domain,  can  Interpose  ten  years 
of  such  occupancy  as  a  bar  to  the  suit  of  a  previous  location  under  a  valid 
certificate,  the  land  remaining  unpatented1— following  Longley  v.  Warren, 
11  Texas  Civ.  App.f  269.    Note  other  cases  differentiated. 

2.— Same— Enclosure. 

Under  article  3343  of  the-  Revised  Statutes  ten  years  adverse  possession 
is  a  bar  without  reference  to  enclosure.  Of  the  160  acres  claimed  by  ap- 
pellees in  this  case  but  110  were  enclosed.  Held  that  occupation  applies  to 
the  entire  160  acres.  Note  the  opinion  on  motion  for  rehearing  reviewing 
the  questions  discussed. 

Appeal  from  the  District  Court  of  Dimmit.  Tried  below  before  Hon. 
E.  A.  Stevens. 

Sandford  &  Douglas  and  Winchester  Kelso,  for  appellant 

F.  Vandervoort  and  E.  R.  Lane,  for  appellees. 

FLY,  Associate  Justice. — Appellants  sought  to  recover  725  acres 
of  land  from  appellees,  but  the  latter  disclaimed  as  to  640  acres  of  the 
land,  and  the  suit  resolved  itself  into  a  contest  as  to  the  title  to  the  land 
in  excess  of  the  640  acres  which  was  patented  to  appellant's  vendors  by 
the  State  of  Texas.  Appellees  pleaded  not  guilty  and  ten  years  limita- 
tion. In  answer  to  the  plea  of  limitations  appellants  alleged  that  until 
March,  1893,  appellees  were  claiming  the  land  as  pre-emptors,  believing 
it  to  be  unappropriated  public  land.  The  cause  was  tried  by  jury  and 
resulted  in  a  verdict  and  judgment  for  appellees. 

This  suit  was  filed  on  May  27,  1902,  and  the  uncontroverted  proof 
shows  that  appellees  went  into  possession  of  the  land  and  held  it  until 
March,  1893,  believing  it  to  be  vacant  public  land. 

On  June  9,  1888,  each  of  the  appellees  presented  to  the  surveyor  of 
Dimmit  County  his  application  for  a  homestead  donation  of  eighty 
acres,  being  the  land  in  controversy,  the  applications  being  supported 
by  affidavits  and  fully  complying  with  the  provisions  of  articles  4162 
and  4163  of  the  present  Eevised  Statutes,  which  are  identical  with  ar- 
ticles 3939  and  3940  of  the  statutes  in  effect  when  the  applications 
were  made.  The  land  was  surveyed  on  January  8,  1889,  and  the  field 
notes  were  filed  in  the  General  Land  Office  as  provided  in  article  4166. 
Appellees  continued  in  possession  of  the  land  until  March  21,  1893, 
when  each  of  them  applied  for  patents  in  compliance  with  the  require- 
ments of  the  law.  It  does  not  appear  that  the  patents  were  granted, 
nor  is  it  shown  what  action  was  taken  on  the  applications,  although  it 
may  be  inferred  that  they  were  refused  on  the  ground  that  the  land 
was  not  vacant  land. 
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The  court  submitted  to  the  jury  the  issues  as  to  whether  appellees 
had  perfected  their  title  by  ten  years  limitation,  and  it  is  the  conten- 
tion of  appellants  that  this  was  error,  because  according  to  the  uncon- 
tradicted evidence  appellees  had  not  made  out  an  adverse  holding  of  the 
land  for  ten  yeart,  as  it  appeared  that  up  to  March,  1893,  they  had  held 
it  under  the  belief  that  it  was  vacant  public  land  belonging  to  the  State 
of  Texas.  There  is  some  conflict  of  opinion,  it  seems,  among  Texas 
decisions  on  this  subject,  and  it  would  doubtless  be  the  duty  of  this  court 
to  certify  the  question  of  conflict  to  the  Supreme  Court,  did  it  not  ap- 
pear to  us  that  the  facts  in  this  case  differentiate  it  from  the  cases  sus- 
taining'the  views  of  appellants,  as  a  review  of  them,  we  think,  will 
demonstrate. 

The  first  case  which  we  think  bears  upon  the  subject  is  that  of 
Schleicher  v.  Gatlin,  85  Texas,  370.  The  facts  in  that  case  were  that 
Gatlin  moved  on  the  land  sued  for  in  1876,  and  continued  to  live  thereon 
until  the  suit  was  instituted,  erroneously  believing  until  1879  that  the 
land  was  vacant  public  land.  He  inclosed  a  part  of  the  land  and  placed 
permanent  valuable  improvements  thereon.  He  made  no  effort  to  ob- 
tain the  land  from  the  State,  but  for  the  three  years  that  he  was  on  it 
had  never  claimed  the  land  because  he  thought  it  belonged  to  the  State. 
The  Commission  of  Appeals,  through  Judge  Garrett,  said :  "Under  the 
defendant's  own  statements  his  holding  was  not  adverse  until  1879,  for 
he  believed  until  then  that  the  land  belonged  to  the  State." 

All  of  the  cases  that  have  followed  the  Schleicher-Gatlin  case  were 
decided  by  the  Court  of  Appeals  of  the  First  Supreme  Judicial  Dis- 
trict, although  in  one  or  two  instances,  as  will  hereinafter  appear,  that 
court  has  seemed  disposed  to  distinguish  the  Schleicher-Gatlin  case,  if 
not  to  question  its  correctness.     - 

The  leading  case  is  cited  in  Norton  v.  Collins,  1  Texas  Civ.  App.,  272, 
but  Beaumont  Lumber  Co.  v.  Ballard,  25  S.  W.  Rep.,  920,  is  the  first 
case  in  which  there  is  an  indorsement  of  the  doctrine  of  that  case.  In 
the  Ballard  case  the  person  claiming  the  land  by  limitation  had  occu- 
pied it  for  ten  years,  but  under  the  mistaken  belief  for  part  of  the  time 
that  the  land  was  the  property  of  the  State  and  he  desired  to  pre-empt, 
but  did  not  do  so  because  he  was  informed  that  the  land  was  not  vacant. 
The  court  said :  "So  long  as  the  plaintiff  labored  under  the  erroneous 
impression  that  the  premises  were  a  part  of  the  public  domain,  his  pos- 
session was  not  an  adverse  possession." 

In  the  case  of  Cartwright  v.  Pipes,  9  Texas  Civ.  App.,  309,  29  S.  W. 
Eep.,  690,  it  appears  that  Windsor  Pipes  moved  on  the  land  in  contro- 
versy and  erected  improvements,  and  the  land  was  occupied  until  the 
suit  was  instituted,  a  period  of  ten  years.  Windsor  Pipes,  up  to  the 
time  of  his  death  in  1888,  erroneously  thought  the  land  was  public  land 
and  talked  of  pre-empting  it  at  some  time  in  the  future,  but  took  no 
steps  in  that  direction.  It  was  contended  by  the  appellant  "that  the 
mere  facts. that  a  person  in  possession  of  land  belonging  to  another  is 
of  the  belief  that  it  is  pub!;<*.  land  or  a  part  of  the  public  domain  of 
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the  State,  makes  his  possession,  as  a  matter  of  law,  that  of  one  claiming 
in  subordination,  and  not  adversely,  to  the  true  owner."  Among  the 
cases  cited  in  support  of  the  contention  was  the  Schleicher-Gatlin  case. 
The  Court  of  Civil  Appeals  of  the  First  District,  speaking  through  the 
same  judge  who  wrote  the  opinion  in  the  Schleicher-Gatlin  case,  said: 
"Our  opinion  is  that  the  fact  that  a  person  in  possession  of  land  belong- 
ing to  another  believes  that  it  is  public  land  should  go  to  the  jury  as  any 
other  fact  showing  intent,  in  order  to  determine  the  character  of  the 
possession.  While  Windsor  Pipes  believed  that  the  John  Stewart  survey 
was  a  forfeited  survey,  from  which  the  certificate  had  been  floated,  and 
was  public  land,  the  character  of  his  possession  was  such  as  to  be  clearly 
hostile  and  adverse  to  the  true  owner."  In  other  words  the  court  held 
that  the  question  as  to  the  adverse  holding  was  one  of  fact,  and  not  one 
of  law,  as  was  held  in  the  Schleicher-Gatlin  case. 

The  subject  came  again  before  the  same  court  in  the  case  of  Hartman 
v.  Huntington,  11  Texas  Civ.  App.,  130,  32  S.  W.  Rep.,  562;  Blum 
Land  Co.  v.  Rogers,  11  Texas  Civ.  App.,  184,  32  S.  W.  Rep.,  713,  and 
Flewellen  v.  Randall,  74  S.  W.  Rep.,  49.  In  the  first  named  case  James 
Ducett  entered  upon  the  land  in  1867  and  occupied  it  until  his  death  in 
1885,  believing  all  the  time  that  it  belonged  to  the  State.  The  State 
did  not  own  the  land,  and  the  only  question  was  whether  or  not  the 
possession  of  Ducett  was  adverse  to  the  true  owner.  The  court,  through 
Judge  Williams,  held  that  it  was  mainly  a  question  of  fact,  and  decided 
that  the  trial  judge  had  not  erred  in  holding  that  the  possession  was  not 
adverse  to  the  owner,  because  there  was  nothing  to  indicate  that  a  claim 
to  the  land  was  being  set  up  by  Ducett.  Stress  was  laid  in  the  opinion 
on  the  fact  that  Ducett  had  taken  no  steps  to  pre-empt  the  land. 

In  the  case  of  Blum  Land  Co.  v.  Rogers,  11  Texas  Civ.  App.,  184, 
32  S.  W.  Rep.,  713,  the  defendant  had  entered  into  possession  of  the 
land  believing  it  to  be  vacant  land  and  held  it  for  ten  years.  No  effort 
was  made  to  pre-empt  it.  The  court  in  this  opinion  seems  to  have  gone 
back  to  the  position  occupied  in  the  Schleicher-Gatlin  case,  and  held 
that  "where  the  occupant  entered  and  continued  to  hold  during  his  occu- 
pancy under  the  erroneous  belief  that  the  land  was  a  part  of  the  public 
domain,  it  is  not  a  possession  adverse  to  the  owner,  and  that,  conse- 
quently, such  occupant  does  not  acquire  title  to  any  part  of  the  land." 

In  the  recent  case  of  Flewellen  v.  Randall,  above  cited,  the  facts  were 
that  Randall  and  Flewellen  were  neighbors  and  both  erroneously  thought 
the  land  in  controversy  was  vacant  public  land,  and,  at  the  suggestion 
of  Flewellen,  Randall  entered  into  possession  of  the  land  and  held  it 
for  ten  years.  No  effort  was  made  to  obtain  title  from  the  State.  The 
court  reaffirmed  the  doctrine  of  Blum  L«md  Co.  v.  Rogers,  referring  to 
the  fact  that  a  writ  of  error  had  been  refused  in  that  case  by  the  Su- 
preme Court 

The  foregoing  constitute  all  the  cases  that  sustain  the  doctrine'that 
time  will  not  be  computed  in  the  period  of  ten  years  limitation,  during 
which  the  holder  of  the  land  thought  it  public  land,  and  in  every  one 
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of  them  no  effort,  had  been  made  to  obtain  title  to  the  land  from  the 
State. 

The  first  case  reported  in  which  the  doctrine  of  Schleicher  v.  Gatlin 
was  attacked  was  that  of  Converse  v.  Ringer,  6  Texas  Civ.  App.,  51,  24 
S.  W.  Rep.,  705,  in  which  the  opinion  was  rendered  by  Judge  Fisher,  of 
the  Court  of  Civil  Appeals  of  the  Third  District,  who  was  a  member  of 
the  branch  of  the  Commission  of  Appeals  that  rendered  the  opinion  in 
the  criticised  case.  He  vigorously  attacked  the  Schleicher-Gatlin  de- 
cision, and  held  that  "possession  is  not  required  to  be  adverse  to  the 
world,  but  it  is  only  needful  that  it  be  adverse  to  the  true  owner,  or  one 
claiming  adversely  to  the  defendant."  The  opinion  is  a  strong  one  and 
fortified  by  numerous  authorities.  The  facts  in  that  case  indicated 
that  the  defendant's  vendor  held  the  land,  believing  it  to  be  vacant  land, 
for  ten  years,  intending  to  acquire  it  under  the  pre-emption  laws  of  the 
State.  The  case  does  not  seem  to  have  been  carried  to  the  Supreme 
Court. 

In  the  case  of  Longley  v.  Warren,  11  Texas  Civ.  App.,  269,  33  S. 
W.  Rep.,  304,  decided  by  the  Court  of  Civil  Appeals  of  the  Second  Dis- 
trict, the  decision  in  the  Converse-Ringer  case  was  approved,  and  a  writ 
of  error  was  refused  by  the  Supreme  Court.  In  the  Longley- Warren 
case  the  parties  in  possession  of  the  land,  who  pleaded  ten  years  limita- 
tion, had  settled  on  it  and  had  made  their  applications  and  surveys  for 
a  homestead  donation. 

The  Longley-Warren  case  was  decided  about  two  months  after  the  case 
of  Blum  Land  Co.  v.  Rogers,  and  must  have  been  approved  by  the  Su- 
preme Court  after  a  writ  of  error  had  been  refused  in  the  Rogers  case, 
and  in  the  later  case  it  was  stated  that  all  the  judges  composing  the 
Commission  of  Appeals  that  rendered  the  Schleicher-Gatlin  opinion  had 
since  disapproved  of  it,  and  it  might  be  looked  upon  as  overruled.  The 
court  reversed  the  judgment  of  the  lower  court,  and  rendered  judgment 
for  appellant  for  the  land,  and  in  refusing  the  writ  of  error  the  Su- 
preme Court  must  necessarily  have  agreed  with  the  opinion  that  in  the 
Converse-Ringer  case,  the  true  construction  of  the  ten  years  statute  of 
limitation  was  enunciated,  and  that  "the  State  excepted,  the  possession 
was  undoubtedly  adverse  to  all  the  world.  The  statute  only  requires  it 
to  be  adverse  to  'another/  which,  however  broad  its  meaning,  evidently 
was  not  intended  to  apply  to  the  State."  The  court  further  said :  "The 
evidence  of  such  adverse  possession  for  more  than  ten  years  being  un- 
disputed, the  court  might  properly  have  instructed  the  jury  to  return 
a  verdict  for  appellants."  On  that  ground  the  judgment  was  reversed  and 
rendered  in  favor  of  appellants.  The  case  is  strikingly  similar  to  the  one 
under  consideration.. 

The  facts  of  this  case  are  unlike  those  in  the  Schleicher-Gatlin  case 
and  those  that  have  followed  it,  and  being  almost  identical  with  those 
in  the  Longley-Warren  case,  the  decision  in  which  has  been  approved 
by  the  Supreme  Court,  and  that  being  the  last  case  involving  the  ques- 
tion to  be  brought  before  the  court  last  named,  we  conclude  that  it  is 
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the  law  of  the  State  and  should  be  followed  by  this  court.  This  is  done 
the  more  readily  because  we  believe  it  and  the  Converse-Kinger  opinion 
enunciate"  the  true  doctrine  in  connection  with  the  statute  of  limitations 
of  ten  years. 

Appellees  conformed  strictly  to  the  law  in  the  endeavor  to  pre-empt 
the  land,  and  had  it  been  State  land,  nothing  could  have  prevented  them 
from  obtaining  title  to  it.  They  were  not  squatters  on  land  supposed 
to  be  public  domain,  intending  to  remain  only  so"  long  as  they  were  per- 
mitted by  the  lawful  authorities,  but  they  settled  under  the  law  with 
the  intention  of  remaining  and  making  the  land  their  homesteads.  There 
is  but  one  interpretation  to  be  put  upon  their  acts  in  settling  upon  the 
land,  filing  their  applications  for  surveys,  fencing  portions  of  it,  and 
occupying,  using  and  enjoying  it,  and  applying  for  patents  in  the  statu- 
tory manner.    They  were  holding  the  land  against  the  world. 

It  is  contended  by  appellants  that  appellees  should  not  have  recovered 
the  whole  of  the  160  acres  claimed  by  them  because  the  evidence  showed 
the  inclosure  of  only  110  acres  of  it. 

It  is  true,  as  stated  by  appellants,  that  appellees  had  only  110  acres 
of  the  land  inclosed,  being  the  whole  of  the  80  acres  claimed  by  W.  H. 
Eardley.  and  30  acres  of  the  tract  claimed  by  Arthur  Eardley,  for  ten 
years,  the  remaining  50  acres  not  being  inclosed  until  1898.  It  also 
appears  from  the  evidence  that  no  one  was  in  possession  of  and  occupy- 
ing the  survey  of  which  appellants  claim  the  land  in  controversy  was 
a  part,  and  we  are  of  the  opinion  that  appellees'  occupancy  would,  under 
articles  3343  and  3344,  of  the  Revised  Statutes,  old  numbers  3194  and 
3195,  be  construed  to  embrace  at  least  the  160  acres  claimed  by  both 
of  them.    Pearson  v.  Boyd,  62  Texas,  541. 

The  facts  of  this  case  do  not  bring  it  within  the  scope  of  those  cases 
where  a  person  seeks  to  hold  by  limitation  a  portion  of  a  survey  another 
portion  of  which  is  occupied  by  the  owner,  and  where  it  is  held  that  the 
man  seeking  to  establish  such  title  can  do  so  only  to  so  much  as  he  has 
actually  inclosed.  Curley  v.  Parton,  75  Texas,  98 ;  Bracken  v.  Jones,  63 
Texas,  184;  Evitts  v.  Both,  61  Texas,  81;  Claiborne  v.  Elkins,  79 
Texas,  380.  This  is  not  a  case  of  extending  a  boundary  so  as  to  take 
the  land  of  an  adjoining  landowner,  but  it  is  the  "open,  visible,  notori- 
ous, distinct  and  hostile"  appropriation  of  a  portion  of  the  land  of 
another  for  ten  years,  who  does  not  during  the  time  occupy  any  portion 
of  the  survey.  Craig  v.  Cartwright,  65  Texas,  413 ;  Simpson  v.  Johnson, 
92  Texas,  160. 

In  the  case  of  Nativel  v.  Raymond,  59  S.  W.  Rep.,  311,  the  subject  is 
fully  discussed,  and  it  was  said:  "Under  article  3343  of  the  Revised 
Statutes,  ten  years  possession  is  a  bar  without  reference  to  the  existence 
of  inclosure  or  written  memorandum."  The  statute  is  indeed  so  plain 
that  no  other  construction  would  have  been  suggested  had  it  not  been 
for  unfortunate  expressions  in  Bracken  v.  Jones,  and  perhaps  other 
cases. 

Appellees  having  shown  title  by  limitation  by  the  uncontroverted  tes- 
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timony,  errors  committed  in  regard  to  other  issues  become  immaterial 
and  need  not  be  discussed. 
The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

PLY,  Associate  Justice. — Appellants  in  their  brief  grouped  three 
assignments  of  error  designed  to  raise  the  question  of  the  sufficiency  of 
the  evidence  to  sustain  the  plea  of  ten  years  limitation.  The  first  is  to 
the  effect  that  the  court  erred  in  submitting  the  issue  at  all,  the  second 
is  that  the  court  erred  in  refusing  to  submit  the  issue  in  the  manner 
desired  by  appellants  as  set  forth  in  a  special  charge,  and  the  third  is 
that  the  court  erred  in  refusing  a  new  trial  because  the  evidence  showed 
that  until  1893  the  appellees  were  endeavoring  to  obtain  a  patent  to  the 
land,  and  consequently  could  not  have  been  holding  it  adversely  to  ap- 
pellants. The  assignments  of  error  were  not  followed  by  a  proposition, 
and  neither  of  them  is  a  proposition  of  law  in  itself.  This  court  might 
properly  have  refused  to  consider  them  at  all,  but  saw  fit  to  notice  a 
matter  that  might  have  been  raised  under  the  assignments,  namely,  that 
the  limitation  of  ten  years  was  not  raised  by  the  evidence.  That  ques- 
tion was  thoroughly  discussed  by  this  court.  In  the  motion  for  rehearing 
appellants  shift  their  position  and  contend  that  it  was  a  question  of  fact 
that  should  have  been  determined  by  the  jury,  under  the  law  as  em- 
bodied in  a  special  charge  requested  by  them.  The  reason  for  the  rule 
requiring  distinct  propositions  of  law  under  each  assignment  of  error 
is  fully  vindicated  by  this  case. 

If  it  be  conceded  that  the  circumstances  indicate  that  appellees 
intended  to  resign  possession  of  the  land  if  the  State  did  not  grant  a 
patent  to  it,  and  therefore  the  time  while  waiting  for  a  patent  should 
not  be  considered  in  the  time  necessary  to  make  up  the  period  of  limita- 
tion, still  the  facts  in  this  case  fail  to  raise  that  issue.  On  the  other 
hand  the  evidence  indicates  that  appellees  intended  to  hold  the  land 
whether  the  State  owned  it  or  not. 

The  true  doctrine  as  to  limitation,  we  think,  is  stated  in  the  case  of 
Converse  v.  Ringer,  6  Texas  Civ.  App.,  51,  24  S.  W.  Rep.,  705,  'as 
follows:  "It  is  true  that  limitation  will  not  run  when  the  land  is 
vacated,  and  title,  remains  in  the  State,  but  such  is  not  the  case  here, 
and  we  can  perceive  no  good  reason  why  one  in  possession  of  land  under 
the  mistaken  belief  that  it  is  vacant,  asserting  an  exclusive  and  adverse 
claim,  having  the  exclusive  use  and  enjoyment  of  it  under  a  claim  that 
is  hostile  to  the  true  owner,  may  not  rely  upon  such  possession  in  order 
to  prescribe  under  the  ten  years  statute."  If  the  statute  required  a 
possession  adverse  to  the  claims  of  everyone  there  might  be  some  reason 
for  the  contention  of  appellants,  but  it  does  not,  the  clear  intention 
being  to  require  a  possession  adverse  to  the  true  owner.  Just  as  long  as 
appellees  were  holding  the  land  for  the  specific  purpose  of  obtaining  a 
patent  under  the  mistaken  belief  that  it  belonged  to  the  State  of  Texas, 
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they  must  necessarily  have  been  holding  it  adversely  to  everyone  else, 
and  it  is  incomprehensible  to  this  court  how  the  true  owners  of  the 
land  can  defeat  the  adverse  holding  as  to  themselves  because  another's 
title  was  recognized.  No  reasons  are  attempted  to  be  given  in  the 
Schleicher-Gatlin  case,  or  the  cases  that  follow  it,  for  the  rule  therein 
announced,  and  no  authorities  are  cited  that  tend  to  support  the  doc- 
trine of  those  cases.  Prior  to  the  Schleicher-Gatlin  case  the-  doctrine 
was  clearly  recognized  that  the  adverse  possession  contemplated  by  the 
statute  was  one  against  the  owner  of  the  land.  In  the  case  of  Gillespie  v. 
Jones,  26  Texas,  343,  it  was  said :  "The  legal  effect  and  extent  of  an 
adverse  possession  depends  of  course  upon  the  character  of  title  which  it 
is  sought  to  be  sustained.  But  in  presumption  of  law,  an  actual  pos- 
session must  be  regarded  as  adverse  to  all  other  titles  or  claims  than  that 
of  the  possessor,  or  such  as  have  been  recognized  by  him.  And  whenever 
a  party  permits  such  possession  to  be  maintained,  he  does  so  at  his  peril." 

If  our  view  of  the  law  is  correct  a  verdict  for  appellees  was  bound  to 
be  rendered  on  the  evidence  as  to  limitations,  and  it  is  absolutely  imma- 
terial as  to  the  errors  that  may  have  been  committed  as  to  other  matters. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

.Writ  of  error  refused. 
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International  &  Great  Northern  Railway  Company  v. 

H.  M.  Thompson. 

Decided  December  18,  1903. 

I*— Railroads — Negligence — Fencing  Right  of  Way— Charge. 

The  railway  company  is  required  to  exercise  the  utmost  care  for  the 
safety  of  its  passengers,  and  in  view  of  the  fact  that  it  has  the  right  to  fence 
Its  right  of  way,  if  this  is  not  done  the  fact  that  derailment  is  caused  by  con- 
tact with  an  animal  is  one  which  may  be  looked  to  In  ascertaining  whether  or 
not  the  carrier  has  exercised  due  care.  Special  charge  presenting  the  converse 
proposition  was  properly  refused. 

2^— Same — Prima  Facie  Case— Practice. 

When,  by  the  derailment  of  the  train  a  passenger  is  injured,  a  prima  facie 
case  of  negligence  is  made  out  which  entitles  him  to  recover  unless  it  is 
rebutted.      Special  carges  contravening  this  principle  were  properly  refused. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Hicks  &  Hicks,  for  appellant. 

H.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 

KEILL,  Associate  Justice. — Action  for  damages  brought  by  appel- 
lees against  appellant  for  personal  injuries  inflicted  upon  the  former  by 
the  alleged  negligence  of  the  latter. 

Appellee's  petition  charges  that  "on  the  12th  of  August,  1901,  while 
he  was  a  passenger  on  one  of  appellant's  trains,  the  train  through  de- 
fendant's negligence  was  wrecked  and  derailed,  and  in  said  wreck  and 
derailment  he  was  seriously,  painfully  and  permanently  injured." 

The  appellant  answered  by  a  general  demurrer  and  a  general  denial. 

The  case  was  tried  before  a  jury  and  resulted  in  a  judgment  for  ap- 
pellee in  the  sum  of  $10,000. 

Conclusions  of  Fact — The  evidence  is  reasonably  sufficient  to  estab- 
lish as  facts  the  allegations  in  appellee's  petition  quoted  in  our  state- 
ment of  the  nature  and  result  of  the  suit.  In  considering  the  assign- 
ments of  error,  evidence  germane  to  them  will  be  recited,  and,  when 
necessary,  discussed. 

Conclusions  of  Law. — Appellant's  first,  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  eleventh  and  twelfth  assignments 
of  error  complain  of  the  court's  admitting  in  evidence,  over  its  objec- 
tions, the  testimony  of  certain  witnesses  which  strongly  tended  to  show 
that  the  fence  of  appellant's  right  of  way  about  where  the  accident  oc- 
curred was  so  defective  and  out  of  repair  as  not  to  prevent  cattle  com- 
ing through  and  going  upon  its  railroad  track. 

Under  these  assignments  the  following  proposition  is  asserted:  "A 
railway  company  owes  no  duty  to  its  passengers  to  fence  its  track  or, 
in  case  its  right  of  way  has  been  fenced,  to  keep  the  fence  in  repair  so 
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as  to  exclude  cattle  from  the  track,  and  its  failure  to  do  so  is  immaterial 
upon  the  question  of  appellant's  negligence  in  the  operation  of  its 
train." 

There  was  testimony  tending  to  show  that  the  derailment  and  wreck 
of  the  train  was  caused  by  its  engine  coming  in  collision  with  a  calf, 
which  came  on  the  right  of  way,  through  a  defect,  near  by,  of  the  com- 
pany's fence. 

The  question,  therefore,  presented  by  the  assignments  of  error  is: 
Can  it  be  said  as  a  matter  of  law  that  a  railway  company  owes  its  pas- 
sengers no  duty  to  either  fence  its  right  of  way,  nor  if  fenced,  to  exer- 
cise reasonable  care  and  diligence  to  keep  the  fence  in  such  repair  as 
will  prevent  cattle  from  coming  through  and  going  upon  its  track?  If 
an  affirmative  answer  be  given  this  question,  the  testimony  complained 
of  should  not  have  been  admitted.  On  the  other  hand,  if  it  can  not  be 
6aid  as  a  matter  of  law  that  a  railroad  company  owes  its  passengers  no 
such  duty,  it  is  a  question  to  be  determined  by  the  jury,  from  the  nature 
of  the  relation  of  a  common  carrier  to  its  passengers  and  all  the  facts 
and  circumstances,  whether  such  duty  rests  upon  it,  and  the  testimony 
would  be  admissible  upon  such  issue  of  fact. 

While  a  common  carrier  is  not  an  insurer  of  the  safety  of  its  passen- 
gers, it  is  its  duty  to  provide  for  their  safety  as  far  as  human  care  and 
foresight  will  go.  Hutch,  on  Carr.,  sec.  501.  Or,  as  held  in  numerous 
cases  in  this  State,  "common  carriers  are  required  to  exercise  the  'ut- 
most care*  for  the  safety  of  their  passengers."  Knauff  v.  Traction  Co., 
70  S.  W.  Rep.,  1011,  and  cases  cited.  The  duty  to  exercise  this  high 
degree  of  care,  when  applied  to  a  railroad,  extends  to  keeping  its  road- 
bed free  from  obstructions  en&angering  its  passengers.  Fetter  on  Carr., 
sec.  30. 

The  liability  imposed  upon  a  railroad  company  which  has  not  fenced 
in  its  road,  by  the  Revised  Statutes,  article  4528,  does  not  exclude  other 
liabilities  which  may  arise  from  its  failure  to  fence  it,  or  if  fenced,  to 
keep  the  fence  in  repair.  In  Quill  v.  Railway  Co.,  46  S.  W.  Rep.,  847,  55 
S.  W.  Rep.,  1126,  this  court  said:  "While  it  may  not  be  the  duty  of 
a  railroad  company  to  servants  operating  its  trains  to  inclose  its  road- 
bed, yet  if  the  company,  after  having  fenced  it,  negligently  permits  its 
fence  to  become  so  out  of  repair  that  stock  can  enter  upon  the  track, 
and  if  the  danger  to  its  employes  incident  to  operating  its  trains  is  by 
such  negligence  increased,  and  if  by  reason  of  such  increased  risk  one 
of  the  employes  is  injured  by  the  derailment  of  an  engine  caused  by  its 
collision  with  stock  entering  upon  the  track  on  account  of  such  defective 
fence,  the  company  would  be  liable  for  the  injury  thus  occasioned  its 
employe."  If  this  be  correct,  a  fortiori  would  the  railroad,  upon  such 
facts,  be  liable  to  an  injury  to  a  passenger.  But  in  such  cases  the  lia- 
bility of  the  company  does  not  rest  alone  upon  the  authority  of  the 
decisions  of  this  court. 

In  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Reesman,  23  Law.  Rep.  Ann.,  768, 
60  Fed.  Rep.,  370,  the  plaintiff  was  a  brakeman,  and  the  burden  of  his 
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case  was  that  the  railway  company  had  negligently  suffered  the  fences 
along  its  right  of  way  to  become  and  remain  out  of  repair,  and  in  con- 
sequence thereof  a  steer  broke  through,  got  upon  the  track,  derailed  the 
train,  causing  the  injury  to  plaintiff,  it  is  said  by  Mr.  Justice  Brewer: 
"The  purpose  of  fence  laws  of  this  character  is  not  solely  the  protec- 
tion of  proprietors  of  adjoining  fields.  That  there  should  be  no  ob- 
structions on  the  track  is  a  matter  of  the  utmost  importance  to  those 
who  are  called  upon  to  ride  on  railroad  trains.  Whether  that  obstruc- 
tion be  a  log  placed  by  some  wrongdoer,  or  an  animal  straying  on  the 
track,  the  danger  to  the  trains,  and  those  who  are  traveling  thereon,  is 
the  same."  And  after  reviewing  many  cases  on  the  subject  quotes  with 
approval  from  Donnigan  v.  Erhardt,  119  N.  Y.,  468,  the  following: 
"A  railroad  company,  for  the  safety  of  its  passengers,  as  well  as  its  em- 
ployes upon  its  engines  and  cars,  is  bound  to  use  suitable  care  and  skill 
in  furnishing  not  only  adequate  engines  and  cars,  but  also  a  safe  and 
proper  track  and  roadbed.  The  track  must  be  properly  laid  and  the 
roadbed  properly  constructed,  and  reasonable  prudence  and  care  must 
be  exercised  in  keeping  the  track  free  from  obstructions,  animate  and 
inanimate;  and  if,  from  want  of  proper  care,  such  obstructions  are  per- 
mitted to  be  and  come  on  the  track,  and  a  train  is  thereby  derailed, 
and  any  person  thereon  injured,  the  railroad  company,  upon  plain 
common  law  principles,  must  be  held  responsible.  Experience  shows 
that  animals  may  stray  upon  a  railroad  track,  and,  if  they  do,  there  is 
danger  that  the  train  may  come  in  collision  with  them  and  be  wrecked, 
Adequte  measures,  reasonable  in  their  nature,  must  be  taken  to  guard 
against  such  danger.  Independently  of  any  statutory  requirement  a 
jury  might  find,  upon  the  facts  of  a  case,  that  it  was  the  duty  of  a 
railroad  company  to  fence  its  track  and  guard  against  such  danger." 

Where  a  passenger  has  been  injured  in  a  collision  between  his  train 
and  animals  on  the  track,  the  failure  to  fence  is  sufficient  evidence  of 
negligence  to  take  the  case  to  the  jury.  Sullivan  v.  Railway  Co.,  30 
Pa.  St.,  234;  Lackawanna  &  B.  Railway  Co.  v.  Chenewith,  52  Pa.  St, 
382. 

In  Fordyce  v.  Jackson  (Ark.),  20  S.  W.  Rep.,  528,  where  plaintiffs 
testimony  tended  to  show  that  the  derailment  of  the  train  upon  which 
he  was  riding  was  caused  by  a  bull  on  the  track,  the  court  said :  "It 
is  no  answer  for  the  railway  to  prove  simply  that  the  animal  came  there 
without  its  knowledge.  1$  this  State  it  is  the  general  custom  to  per- 
mit cattle  to  run  at  large.  It  is  apparent  to  those  who  operate  rail- 
roads that  roaming  cattle  are  a  constant  menace  to  the  safety  of  an  un- 
guarded track.  The  railway's  obligation  to  everyone  whom  it  under- 
takes to  carry  in  the  relation  of  a  passenger  is  that  it  will  take  every 
reasonable  precaution  to  avert  injury  to  his  person,  whether  from  col- 
lision with  cattle  or  from  other  danger,  which  it  has  reason  to  appre- 
hend. The  omission  of  any  reasonable  caution  to  effect  that  end  is 
negligence.  The  obligation  required  of  the  employes  in  charge  of  the 
trains  faithful  watchfulness,  to  prevent  accidents  by  collisions  with 
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cftttle;  and  it  requires  the  company  to  keep  a  clear  right  of  way,  to 
afford  them  the  facility  of  performing  this  duty.  If  these  and  other 
precautions  are  insufficient  to  guard  against  the  danger,  and  a  fence  will 
render  the  track  safe  from  the  intrusion  of  cattle,  the  company's  obli- 
gation demands  the  more  effective  precaution." 

Again,  it  is  said  by  Chief  Justice  Stayton  in  Gulf,  Colorado  &  Santa 
Fe  Railway  Co.  v.  Wilson,  79  Texas,  371:  "In  view  of  the  fact  that 
a  railway  company  has  the  right  to  fence  its  right  of  way,  if  this  is  not 
done  the  fact  that  a  derailment  is  caused  by  contact  with  an  animal,  is 
a  fact  which  may  be  looked  to  in  ascertaining  whether  or  not  the  carrier 
has  exercised  due  care." 

It  can  not,  therefore,  in  view  of  the  authorities  cited,  be  held  as  a 
matter  of  law  that  a  common  carrier  by  rail  owes  its  passengers  no  duty 
to  fence  its  track,  or  if  fenced  to  keep  the  fence  in  such  repair  as  will 
prevent  cattle  from  entering  thereon.  This  disposes  of  the  question 
presented  by  the  first  twelve  assignments  of  error  adversely  to  appel- 
lant. 

There  was  no  error  in  the  court's  refusal  to  give  at  appellant's  re- 
quest the  following  special  charge:  "A  railway  company  is  not  re- 
quired, under  the  law  of  this  State,  to  fence  its  track  or  provide  cattle 
guards  along  its  track,  and  in  case  it  has  fenced  its  track  or  provided 
cattle  guards,  it  is  not  required  to  keep  the  same  in  repair,  and  even 
though  you  should  find  that  the  fence  and  cattle  guards  along  defend- 
ant's right  of  way  where  the  accident  is  alleged  to  have  occurred  were 
defective  or  in  bad  condition,  such  facts  of  themselves  would  not  con- 
stitute negligence  upon  the  part  of  defendant,"  as  is  demonstrated  by 
what  we  have  said  in  considering  the  preceding  assignments. 

It  is  clear  that  appellant  was  not  prejudiced  by  the  failure  of  the 
court  to  exclude  the  testimony  complained  of  in  the  thirteenth  assign- 
ment of  error.  For  the  undisputed  testimony  shows  that  when  the  calf 
was  first  seen  by  the  engineer  it  was  not  more  than  forty  feet  in  front 
of  the  engine;  that  it  would  have  been  impossible,  under  any  circum- 
stances or  conditions,  to  stop  the  train  in  time  to  avert  the  collision ;  that 
the  collision  with  the  calf  knocked  the  front  trucks  of  the  engine  off 
the  rails  and  they  rode  the  ties  for  about  300  or  350  yards  when  the 
engine  turned  over.  The  derailment  of  the  trucks  of  the  engine  ren- 
dered the  cojiditions  entirely  different  from  such  conditions  as  the 
whole  of  Mr.  Green's  testimony,  whether  drawn  out  by  appellant  or 
appellee,  was  predicated  upon,  and  made  the  derailment  of  the  train 
inevitable.  What  difference,  then,  could  it  have  made  in  what  distance 
a  train,  with  all  equipments  in  first-class  condition,  could  have  been 
stopped,  whether  running  on  a  down,  level  or  up  grade?  It  could  not, 
under  any  conditions,  by  the  use  of  every  means  and  effort,  have  been 
stopped  before  it  struck  the  calf,  and  there  is  no  testimony  tending  to 
show  that  its  movement  could  have  been  controlled  after  the  engine's 
trucks  had  been  derailed  by  such  collision. 

The  court  did  not  err  in  refusing  to  give,  at  appellant's  request,  6pe- 
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cial  charge  number  2,  which  is  as  follows :  "In  order  for  plaintiff  to 
recover  in  this  suit  he  must  prove  by  a  preponderance  of  the  evidence 
not  only  that  defendant,  at  the  time  plaintiff  received  his  alleged  in* 
juries,  if  any,  was  negligent  in  the  operation  of  its  train,  but  that  such 
negligence,  if  any,  was  the  proximate  cause  of  plaintiff's  injuries,  if 
any.  And  although  you  should  find  that  defendant  was  negligent  in 
the  operation  of  its  train,  still  if  you  believe  from  the  evidence  that 
such  negligence,  if  any,  was  not  the  proximate  cause  of  said  injury, 
but  that  said  accident  would  have  happened  even  though  said  train  had 
been  carefully  operated,  you  will  find  for  the  defendant."  When  a 
passenger  is  injured  in  the  derailment  of  a  train  a  prima  facie  case  of 
negligence  is  made  out  which  entitles  him  to  recover  unless  it  is  re- 
butted. Mexican  C.  Railway  Co.  v.  Lauricella,  87  Texas,  277;  Gulf, 
C.  &  S.  F.  Railway  Co.  v.  Smith,  74  Texas,  276 ;  Elliott  on  Railroads, 
eec.  1634;  Fetter  on  Carr.,  sec.  482;  3  Thomp.  on  Neg.,  sees.  2770-73. 
Galveston  H.  &  S.  A.  Railway  Co.  v.  Fales,  recently  decided  by  this 
court  (1  Law  Jour.,  911),  and  authorities  there  cited.  The  same  prin- 
ciple disposes  of  appellant's  other  assignments  which  complain  of  the 
court's  failure  to  give  other  special  charges  which  are  antagonistic  to  it. 

The  twenty-third  assignment  of  error  raises  a  question  of  fact,  and  is 
without  a  statement  to  support  it.  Therefore  it  will  not  be  considered. 
Rule  31 ;  Galveston,  H.  &  S.  A.  Railway  Co.  v.  Puente,  70  S.  W.  Rep., 
362. 

There  is  no  error  requiring  a  reversal  of  the  judgment,  and  it  is 
affirmed. 

Writ  of  error  refused. 
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Houston  Electric  Company  v.  Albert  J.  Nelson. 

Decided  December  18,  1903. 

1-— Person*!  Injury— Negliaenc*—Cba roe  of  Court. 

See  charge  of  court  in  a  damage  suit  for  personal  Injuries  held  obnoxious 
to  the  objection  that  it  virtually  instructs  that  if  the  plaintiff  has  shown  a 
collision  and  consequent  injury  to  his  wife,  liability  Is  established  irrespective 
of  negligence  or  other  proof. 

2.— I  ssues— Charge. 

What  issues  are  made  by  the  pleadings  is  a  question  of  law  for  the  court, 
and  they  should  be  so  determined  and  presented  in  the  charge;  the  jury 
should  not  be  referred  to  the  pleadings  for  the  issues. 

3.— Street  Railway — Injury  to  Passenger — Degree  of  Care. 

Carriers  of  passengers,  while  held  to  a  hi^h  degree  of  care,  are  not  in- 
surers of  the  safety  of  iheir  passengers,  and  wnere  such  care  is  shown  they  are 
not  liable  for  injuries  through  accident. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Baker,  Boits,  Baker  &  Lovett,  for  appellant. 

No  brief  on  file  for  appellee. 

GILL,  Associate  Justice. — This  is  a  suit  by  the  appellee  against  the 
appellant  for  damages  for  personal  injuries  alleged  to  have  been  sus- 
tained by  his  wife  as  a  result  of  a  collision  between  one  of  the  street  cars 
of  appellant  (on  which  his  wife  was  a  passenger)  and  a  watej  cart.  The 
collision  is  alleged  to  have  been  due  to  the  negligence  of  the  servants  of 
appellant  in  charge  of  the  street  car. 

Appellant  answered  by  general  denial.  Verdict  and  judgment  was 
for  plaintiff  and  defendant  has  appealed. 

The  evidence  adduced  was  conflicting  both  on  the  issue  of  the  negli- 
gence of  the  company  and  the  effect  of  the  accident  on  the  plaintiff's 
wife.  In  view  of  the  result  of  this  appeal  we  do  not  find  it  necessary  to 
state  more  fully  the  facts  or  th^  nature  of  the  case. 

The  court,  after  defining  generally  the  degree  of  care  which  bound 
defendant  with  reference  to  the  protection  of  its  passengers,  submitted 
the  facts  upon  the  following  charge  and  no  other : 

"If  you  believe  from  the  evidence  that  the  plaintiff's  wife  was  injured 
by  a  car  colliding  with  a  water  cart  as  charged  in  his  petition,  and  in 
the  manner  as  charged  in  the  petition,  then  you  will  find  for  the  plaintiff 
such  damages  (if  any)  as  the  plaintiff  has  received  by  reason  of  the 
injury,  taking  into  consideration  the  expense  of  cure  and  such  amount  as 
the  services  of  plaintiff's  wife  have  been  to  him  diminished  in  value  by 
reason  of  the  injury,  and  the  jury  may  take  into  consideration  the  per- 
manency of  such  injury  as  they  may  find  from  the  evidence  in  estimating 
the  damages,  if  any.  If  the  jury  do  not  believe  the  plaintiff's  wife  was 
injured  as  charged  in  plaintiff's  petition,  and  in  the  manner  therein 
charged,  they  will  find  for  defendant/' 

To  this  charge  several  objections  are  urged,  the  first  being  that  the 
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charge  is  a  virtual  assumption  that  plaintiff  may  recover  if  his  wife  was 
injured  and  this  regardless  of  whether  the  company's  negligence  caused 
the  collision  or  not.  That  there  was  a  slight  collision  between  the  car 
and  a  water  cart  is  undisputed,  and  while  the  charge,  read  in  the  light 
of  the  petition,  may  be  correct  in  the  abstract,  it  is  clearly  misleading  on 
the  face  of  it.  The  most  easy  and-  natural  construction  to  place  on  it  is 
that  if  the  plaintiff  has  shown  a  collision  and  consequent  injury  to  his 
wife  liability  is  established  irrespective  of  other  proof.  Whatever  may 
generally  be  the  probative  weight  of  the  accident  itself  on  the  issue  of 
negligence  in  passenger  accident  cases,  this  is  certainly  not  a  case  in 
which  the  court  might  assume  that  proof  of  the  collision  established  the 
allegation  of  negligence.  The  nature  of  the  accident  and  its  causes  were 
fully  disclosed,  and  if  the  jury  believed  the  witnesses  adduced  by  the 
defendant  the  servants  of  the  defendant  were  without  fault. 

The  action  of  the  court  in  referring  the  jury  to  the  pleadings  for  the 
issues  is  also  criticised.  Ordinarily  this  might  not  be  error  requiring  a 
reversal,  but  we  nevertheless  regard  it  as  a  practice  which  should  not 
be  encouraged.  What  issues  are  made  by  the  pleadings  is  a  question  of 
law  for  the  court  and  they  .should  be  so  determined  and  distinctly  pre- 
sented in  the  charge.  Bradshaw  v.  Mayfield,  24  Texas,  483 ;  Barkley  v. 
Tarrant  County,  53  Texas,  257. 

The  defendant  requested  the  trial  court  to  instruct  the  jury  that  if 
the  motorman  in  charge  of  the  car  was  in  the  exercise  of  a  very  high 
degree  of  care  and  prudence  to  prevent  the  accident  then  defendant 
would  not  be  liable.  The  defendant  was  entitled  to  have  the  issue  of 
proper  care  submitted  to  the  jury  in  terms,  and  the  court  erred  in  re- 
fusing to  do  so. 

Defendant  complains  also  of  the  refusal  to  give  a  requested  special 
charge  to  the  effect  that  the  company  is  not  an  insurer  of  the  safety  of 
its  passengers  and  the  mere  fact  that  the  car  collided  with  the  wagon 
does  not  in  itself  establish  liability  against  defendant.  The  charge  should 
not  have  been  given  in  the  form  requested.  The  rule  is  that  carriers 
of  passengers  are  not  insurers  of  the  safety  of  their  passengers,  but  are 
only  held  to  the  exercise  of  that  high  degree  of  care  in  respect  to  their 
safety  which  very  prudent  and  cautious  persons  would  use  under  like 
circumstances,  and  if  such  care  is  shown  or  if  the  lack  of  it  does  not 
appear  liability  is  not  established.  The  defendant  was  entitled  to  such 
a  charge.  But  to  charge  either  way  upon  the  happening  of  the  accident 
as  an  evidential  fact  would  have  been,  under  the  facts  of  this  case,  upon 
the  weight  of  evidence. 

Some  of  the  criticisms  of  the  court's  chaTge  on  the  measure  of  dam- 
ages are  well  founded,  but  the  rules  upon  the  subject  are  so  simple  and 
well  settled  we  can  not  believe  the  errors  will  be  repeated  upon  another 
trial.    We  therefore  do  not  notice  them  further. 

For  the  errors  indicated  the  judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


74  Began  v.  Jessup. 

J.  S.  Regan  v.  Chables  Jessup. 

Decided  December  18,  1903. 

1*— False  Imprisonment — Extradition  Warrant — Evidence. 

An  extradition  warrant  Issued  by  the  Governor,  fair  and  regular  on  Its 
face,  will  protect  the  officer  executing  it,  and  in  an  action  for  damages  for- 
false  imprisonment  against  the  officer  is  admissible  in  evidence. 

2.— Same — Evidence— Deposition. 

It  was  error  to  exclude  as  evidence  the  deposition  of  the  defendant  offi- 
cer explaining  his  connection  with  the  detention  of  the  plaintiff  under  the- 
extradltion  warrant. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon- 
W.  P.  Hamblen. 

Hume  &  Hume,  for  appellant. 

Brockman  &  Kahn,  for  appellee. 

GARRETT,  Chief  Justice. — This  was  an  action  for  false  imprison- 
ment commenced  October  19,  1901,  by  Charles  Jessup  against  James. 
S.  Regan  and  O.  B.  Johnson.  The  petition  alleged  that  the  defendant 
Regan  conspired  with  the  defendant  Johnson  and  others  to  effect  the* 
illegal  arrest  of  the  plaintiff,  and,  in  furtherance  of  their  conspiracy- 
did,  through  their  agents  and  attorneys  and  in  person,  effect  the  arrest 
and  imprisonment  of  plaintiff  without  authority  or  color  of  authority r 
for  which  the  plaintiff  prayed  damages.  The  defendant  Regan  answered 
by  general  demurrer  and  general  denial,  and  special  plea  of  justification, 
under  an  executive  warrant  by  the  Governor  of  Texas  commanding  the- 
arrest  of  the  plaintiff  and  directing  his  delivery  to  the  defendant  as. 
extradition  agent  of  the  State  of  Arkansas.  Trial  was  had  by  jury  and 
resulted  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  against  both, 
defendants  jointly  for  $2000  actual  and  $3000  punitory  damages. 

At  the  trial  the  defendant  offered  in  evidence  a  copy  of  the  executive- 
warrant  described  in  the  answer  duly  certified,  but  on  objection  by  the- 
plaintiff  it  was  excluded.  A  warrant  regular  and  fair  on  its  face  will 
protect  the  officer  executing  it.  12  Am.  and  Eng.  Enc.  of  Law,  2  ed^. 
763-766,  and  notes ;  Id.,  601.  The  warrant  offered  in  evidence  was  fair 
on  its  face  and  would  have  protected  the  defendant  as  the  agent  for  the 
extradition  of  the  plaintiff  against  an  action  for  false  imprisonment,  and 
the  court  erred  in  excluding  it.  The  agent  appointed  by  the  Governor  te» 
receive  and  return  the  fugitive,  if  he  proceed  according  to  law,,  acts  in  a 
ministerial  capacity  and  is  not  liable  for  damages  although'  his  feelings 
towards  the  fugitive  were  malicious.  12  Am.  and  Eng.  Enc.  of  Law,  608. 
His  motives  are  not  material.  The  Governor  had  jurisdiction  to  issue  the 
warrant,  and  his  determination  of  the  facts  which  authorized  its  issuance 
was  prima  facie  conclusive  and  the  warrant  a  justification  for  the  arrest, 
of  the  plaintiff.    Brice  v.  Raynor,  124  Fed.  Rep.,  481..    But  a  persoik 
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can  not  legally  be  extradited  to  a  State  for  a  crime  committed  within  its 
jurisdiction  unless  he  was  actually  within  the  State,  and  is  a  fugitive 
therefrom,  and  the  facts  on  which  an  executive  warrant  for  extradition 
has  issued  may  be  inquired  into  on  habeas  corpus  and  the  accused  dis- 
charged. Bruce  v.  Raynor,  supra.  It  was  admitted  that  the  plaintiff 
had  never  been  in  the  State  of  Arkansas,  and  the  warrant  was  therefore 
not  legally  issued,  but  as  above  stated  was  sufficient  to  protect  the  agent. 

The  exclusion  of  the  deposition  of  the  defendant  was  clearly  erroneous. 
It  explained  his  connection  with  the  detention  of  the  plaintiff;  and  if, 
as  above  stated,  the  defendant  acted  in  a  ministerial  character  only  as 
the  agent  of  the  Governor  under  .a  warrant  fair  on  its  face,  he  could 
not  be  held  liable  for  false  imprisonment.  Neither  the  pleadings  nor 
the  evidence  makes  a  case  of  malicious  prosecution.  It  is  one  for  false 
imprisonment  alone,  although  there  are  allegations  of  malice  and  con- 
spiracy in  the  arrest  and.  detention  of  plaintiff.  The  executive  warrant 
with  evidence  that  the  defendant  acted  under  it  would  have  been  a  com- 
plete defense  unless  it  should  be  shown  that  the  defendant  instigated  and 
procured  an  illegal  warrant  for  the  arrest  of  the  plaintiff.  1&  Am.  and 
Eng.  Enc  of  Law,  752,  et  seq. 

For  the  error  of  the  court  both  in  excluding  the  warrant  and  the 
deposition  of  the  defendant  the  judgment  of  the  court  below  will  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


?> 
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Western  Union  Telegraph  Company  v.  Missouri  Roberts. 

Decided  December  18,  1903. 

1.— Variance— "At"  Meaning  "Near." 

"At"  when  used  in  relation  to  a  village  or  settlement  means  anywhere 
in  the  neighborhood  of  such  village  or  settlement.  Allegation  "at  Humble" 
is  not  affected  by  proof  of  a  house  two  miles  from  Humble. 

2.— Trial — Evidence  After  Argument  Begun. 

Article  1298  of  the  Revised  Statutes,  authorizing  the  trial  court  to  admit 
evidence  at  any  time  before  the  conclusion  of  argument,  is  directory,  and  the 
abuse  of  the  discretion  by  admitting  evidence  after  the  argument  is  closed, 
and  before  the  case  is  given  to  the  Jury,  must  be  shown  to  prejudice  the  case 
in  order  to  be  ground  for  revision. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

Norman  0.  Kittrell,  Jr.,  and  Hume  &  Hume,  for  appellant. 

Edgar  Watkins  and  Frank  0.  Jones,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit 
against  the  appellant  to  recover  damages  for  mental  anguish  caused  her 
by  the  alleged  negligent  delay  of  appellant  in  delivering  a  telegram  sent 
appellee  by  her  sister  advising  her  of  the  fatal  illness  of  their  mother. 
The  facts  constituting  plaintiff's  cause  of  action  are  thus  stated  in  the 
petition : 

"That  heretofore,  to  wit,  on  or  about  the  12th  day  of  December,  1902, 
plaintiff's  mother  was  visiting  the  sister  of  plaintiff  at  Humble,  in  the 
county  of  Harris  and  State  of  Texas.  That  while  plaintiff's  said  mother 
was  visiting  her  sister,  plaintiff's  mother  became  very  ill,  and  on  the 
12th  day  of  December,  1902,  and  about  1  o'clock  p.  m.,  for  the  benefit 
of  plaintiff,  and  in  order  that  she  might  know  the  condition  of  her 
mother,  plaintiff's  said  sister,  whose  name  is  Martha  Sayers,  telegraphed 
plaintiff  as  follows:  'Humble,  Texas. — Mrs.  M.  Roberts,  New  Caney, 
Texas:    Mama  is  much  worse.    (Signed)     Martha  Sayers/ 

"That  said  telegram  was  delivered  to  the  agent  of  the  defendant  by 
the  said  Martha  Sayers  or  some  one  by  her  directed,  and  for  the  benefit 
of  the  plaintiff  prepaid  the  costs  of  transmitting  said  telegram,  to  wit, 
the  sum  of  twenty-five  cents,  said  sum  being  paid  to  the  agent  of  the 
defendant  and  said  telegram  delivered  to  said  agrent  as  aforesaid  about 
1  o'clock  on  the  12th  day  of  December,  1902.  That  the  distance  from 
Humble  to  New  Caney  is  abojit  eleven  miles,  and  that  had  the  defendant 
exercised  ordinary  care  said  telegram  would  have  been  delivered  almost 
immediately.  That  had  said  telegram  been  delivered  before  5 :30  p.  m. 
of  the  12th  day  of  December,  plaintiff  could  have  taken  the  train  that 
went  from  New  Caney  to  Humble,  and  could  have  visited  her  mother 
and  could  have  seen  her  mother  before  her  death.  That  the  defendant, 
through  its  officers,  agents,  servants  and  employes,  negligently  failed  to 
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promptly  and  with  ordinary  care  deliver  said  telegram,  and  negligently 
failed  to  deliver  the  same  until  6  o'clock  p.  m.  on  the  12th  day  of 
December,  1902,  and  too  late  for  the  plaintiff  to  take  the  train  and  go. 
from  New  Caney  to  Humble,  said  train  having  left  the  depot  before 
plaintiff  received  said  telegram.  That  on  said  date  the  creeks  and 
streams  between  New  Caney  and  Humble  were  in  such  (Condition  that 
it  was  impossible  for  plaintiff  to  have  gone  through  the  country  to 
Humble  at  night  to  see  her  mother.  That  the  next  train  that  plaintiff 
could  have  taken  from  New  Caney  to  Humble  was  at  8  o'clock  a.  m.  on 
the  13th  of  December.  That  had  said  telegram  been  promptly  delivered 
plaintiff  would  have  taken  the  train  and  gone  to  see  her  mother.  That 
plaintiff's  mother,  whose  name  was  Sarah  A.  D.  Presswood,  died  on  the 
13th  day  of  December,  1902,  at  5  o'clock  a.  m.,  and  by  reason  of  de- 
fendant's failure  to  deliver  said  telegram  hereinbefore  copied  plaintiff 
was  unable  to  get  to  see  her  mother  until  after  she  had  died.  That  by 
reason  of  being  deprived  of  seeing  her  mother  before  her  death,  plaintiff 
suffered  and  still  suffers  great  mental  anguish  and  pain.  The  plaintiff 
had  great  affection  for  her  mother,  and  loved  her  mother,  and  it  was  a 
great  deprivation  suffered  by  plaintiff  to  be  deprived  of  being  with  her 
mother  during  her  last  illness  and  being  with  her  at  the  time  of  her 
death." 

The  defendant's  answer  consists  of  a  general  demurrer  and  general 
denial.  The  trial  of  the  case  in  the  court  below  by  a  jury  resulted  in  a 
verdict  and  judgment  in  favor  of  plaintiff  for  $1200. 

The  evidence  is  undisputed  and  establishes  the  following  facts:  On 
the  12th  day  of  December,  1902,  and  for  several  years  prior  thereto 
plaintiff  and  her  mother,  Mrs.  A.  D.  Presswood,  now  deceased,  had  their 
home  at  the  town  of  New  Caney,  in  Montgomery  County.  On  the  date 
above  named  Mrs.  Presswood,  who  was  visiting  plaintiff's  sister,  Mrs. 
Sayers,  near  the  village  of  Humble,  in  Harris  County,  became  very  ill, 
and  Mrs.  Sayers  desiring  to  notify  plaintiff  of  her  mother's  condition 
wrote  and  sent  to  appellant's  agent  at  Humble  the  following  telegram : 
"Humble,  Texas, — Mrs.  M.  Roberts,  New  Caney,  Texas :  Mama  is  much 
worse.     (Signed)    Martha  Sayers." 

This  telegram  was  delivered  to  the  agent  by  Mrs.  Sayers'  son  about 
1  o'clock  p.  m.  on  December  12,  1902,  and  the  charges  for  its  trans- 
mission and  delivery  to  plaintiff  at  New  Caney  paid.  Humble  and  New 
Caney  are  both  upon  the  railroad  and  are  eleven  miles  distant  from  each 
other.  The  telegram  was  not  delivered  to  plaintiff  until  6  o'clock  p.  m. 
of  the  day  on  which  it  was  sent,  too  late  for  her  to  take  the  evening  train 
to  Humble,  which  left  New  Caney  just  at  the  time  the  telegram  was 
delivered  to  her.  Owing  to  the  impassable  condition  of  the  roads  be- 
tween New  Caney  and  Humble,  due  to  excessive  rains,  it  was  impossible 
for  plaintiff  to  have  made  the  trip  between  the  two  places  after  she 
received  the  telegram  and  before  the  death  of  her  mother  otherwise  than 
by  rail.  She  took  the  first  train  going  to  Humble  for  New  Caney  after 
receiving  the  telegram,  but  did  not  reach  Humble  until  after  her 
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mother's  death,  which  occurred  on  the  morning  of  December  13,  1902. 
If  the  telegram  had  been  delivered  with  reasonable  promptness  plaintiff 
would  have  gone  to  Humble  by  rail  on  the  evening  of  the  12th,  and 
reached  her  mother  several  hours  before  her  death.  She  and  her  mother 
were  fond  of  each  other,  and  plaintiff  suffered  much  distress  and  anguish 
of  mind  by  being  deprived  of  the  privilege  of  being  with  her  and  minis- 
tering to  her  in  her  last  hours. 

The  first  witness  who  testified  in  the  case  for  plaintiff,  Dr.  Shadlin, 
stated  that  plaintiff's  sister,  Mrs.  Sayers,  at  whose  home  the  mother  died, 
lived  about  two  miles  from  Humble.  He  further  stated  that  all  of  the 
joads  around  Humble,  except  the  graded  roads,  were  in  a  very  bad  con- 
dition on  account  of  recent  heavy  rains.  Several  witnesses  were  then 
called  by  plaintiff  and  testified  to  the  bad  condition  of  the  roads  gen- 
erally, and  especially  as  to  the  impassibility  of  the  road  between  New 
Caney  and  Humble.  The  time  and  circumstances  of  the  sending  of  the 
telegram  by  Mrs.  Sayers  and  its  delivery  to  plaintiff  were  then  shown 
as  was  also  the  time  of  Mrs.  Presswood's  death,  and  the  schedule  of  the 
trains  between  New  Caney  and  Humble.  In  detailing  the  circum- 
stances under  which  the  telegram  was  sent,  Mrs.  Sayers  stated  that  she 
gave  the  telegram  to  her  son  just  after  dinner,  to  take  to  the  telegraph 
office.  She  had  dinner  about  12  o'clock^  and  it  did  not  take  more  than 
fifteen  minutes  to  get  through  with  it.  The  son  also  testified  that  he 
left  home  on  horseback  with  the  telegram  after  dinner  and  that  he  de- 
livered it  to  the  operator  at  Humble  for  transmission  to  New  Caney 
about  1  o'clock.  Dr.  Shadlin  testified  that  he  met  the  boy  with  the  tele- 
gram on  the  road  between  Mrs.  Sayers'  home  and  the  telegraph  office, 
about  three-fourths  of  a  mile  from  the  latter  place,  between  12  and  1 
o'clock.  Plaintiff  then  testified  that  she  would  have  gone  to  Humble  by 
the  train  on  the  evening  of  the  12th  if  the  telegram  had  been  delivered 
promptly)  that  she  did  go  on  the  next  morning  but  arrived  after  her 
mother's  death,  and  that  she  suffered  great  mental  anguish  because  of  her 
failure  to  see  her  mother  before  her  death  and  to  be  with  her  in  her  last 
sickness.  After  the  above  testimony  was  in  plaintiff  rested  her  case 
and  defendant  offered  no  testimony.  Counsel  for  plaintiff  and  defendant 
then  addressed  the  jury  and  submitted  the  case.  After  the  argument 
had  been  closed,  but  before  the  court  had  charged  the  jury,  plaintiff's 
counsel  stated  that  he  had  omitted  to  prove  a  fact  which  he  thought  was 
material  to  his  case  and  asked  that  Mrs.  Sayers  be  recalled  for  the  pur- 
pose of  making  such  proof.  Counsel  for  defendant  objected  to  the  in- 
troduction of  any  further  evidence  by  the  plaintiff  on  the  ground  that 
the  argument  having  been  closed,  and  the  case  submitted  by  counsel  for 
both  sides,  it  was  not  competent  nor  lawful  for  the  court  to  allow 
plaintiff  to  reopen  the  case  and  re-examine  the  witness  for  the  purpose 
of  eleciting  material  testimony  which  should  have  been  brought  out  on 
the  first  examination  of  the  witness.  This  objection  was  overruled  and 
the  plaintiff  was  permitted  to  show  by  Mrs.  Sayers  that  she  sent  a  con- 
veyance to  the  station  at  Humble  to  meet  plaintiff  on  the  arrival  of  the 
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train  from  New  Caney  on  the  evening  of  the  12th,  and  that  the  road 
between  her  home  and  Humble  was  graded  and  travel  over  some  was  not 
seriously  affected  by  the  wet  weather. 

The  several  assignments  of  error  contained  in  appellant's  brief  present 
-as  grounds  for  reversal  of  the  judgment  of  the  court  below  the  following: 
first.  Because  the  cause  of  action  shown  by  the  evidence  is  not  the 
cause  of  action  alleged  in  the  petition  and  the  judgment  is  upon  evidence 
not  supported  by  any  pleading.  Second.  Because  the  trial  court  was 
without  authority  in  law  to  permit  plaintiff  to  recall  and  re-examine  her 
witness  Mrs.  Sayers  and  submit  to  the  jury  the  testimony  thus  elicited 
after  the  argument  of  the  case  had  been  closed. 

The  contention  of  appellant  upon  the  insufficiency  of  the  pleading 
to  support  the  case  made  by  the  evidence  is  thus  stated  in  the  first  as- 
signment of  error : 

"The  cause  of  action  alleged  by  the  plaintiff  was  damages  for  pain  and 
anguish  of  mind  suffered  by  her  because  of  the  defendant's  negligent 
failure  to  deliver  promptly  to  her  the  telegram  sent  to  her  by  her  sister 
from  Humble  to  New  Caney,  eleven  miles  distant,  informing  her  that 
her  mother  was  much  worse,  whereby  the  plaintiff  was  deprived  of  the 
opportunity,  of  which  she  could  and  would  have  availed  had  the  tele- 
gram been  duly  delivered,  to  go  to  and  be  with  her  mother  at  Humble 
before  her  death;  whereas  the  plaintiff  was  awarded  judgment  on  a  ver- 
dict rendered  on  evidence  of  damages  from  pain  and  anguish  of  mind 
suffered  by  her  because  of  deprivation  of  opportunity  to  go  to  and  be 
with  her  mother  before  the  tatter's  death  at  the  residence  of  Mrs.  Sayers, 
two  miles  from  Humble,,  without  allegation  that  the  plaintiff's  mother 
was  at  the  residence  of  Mrs.  Sayers  or  was  sick  or  died  there,  or  of  the 
.locality  of  said  residence  or  its  distance  from  Humble,  or  of  the  practica- 
bility or  means  of  provision  for  the  plaintiff's  reaching  it  on  said  night 
of  December  12th,  even  had  she  duly  received  the  telegram  at  New  Caney 
and  taken  the  train  and  duly  arrived  thereon  at  Humble  at  6 :40  p.  m. 
that  night." 

We  can  not  agree  with  appellant's  counsel  in  this  contention.  The 
allegation  that  plaintiff's  mother  was  taken  sick  while  on  a  visit  to  Mrs. 
Sayers  at  Humble  would  be  ordinarily  understood  to  mean  that  she  was 
taken  sick  at  Mrs.  Sayers'  home  or  place  of  residence,  and  the  expression 
"at  Humble"  can  not  be  restricted  in  its  meaning  to  one  of  the  group  of 
houses  known  as  the  village  of  Humble.  The  only  evidence  in  the  record 
descriptive  of  the  place  known  as  Humble  is  that  it  is  a  small  village 
in  Harris  County  at  which  there  is  a  railroad  station.  The  number  of 
inhabitants  or  the  area  covered  by  the  village  is. not  shown  nor  is  it 
shown  that  said  village  had  any  definite  limits.  We  think,  as  ordinarily 
used  and  understood,  the  word  "at,"  when  used  in  relation  to  a  village 
or  settlement  of  this  character,  anywhere  in  the  neighborhood  of  such 
village  or  station,  and  there  was  no  variance  between  the  allegation  that 
plaintiff's  mother  was  sick  "at  Humble"  and  the  evidence  which  showed 
that  the  house  at  which  she  was  sick  was  about  two  miles  from  the  village 
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or  station  of  that  name.    Williams  v.  Railway  Co.,  82  Texas,  559;  Prey 
v.  Railway  Co.,  6  Texas  Civ.  App.,  29. 

The  second  ground  urged  for  a  reversal  is  not  without  force,  but  we 
are  of  the  opinion  that  article  1298  of  our  statutes  which  provides,  in  sub- 
stance, that  the  trial  court  may  at  any  time  before  the  argument  in  a  case 
is  closed  permit  either  party  to  supply  an  omission  in  the  testimony,  since 
it  only  establishes  a  rule  of  procedure,  is  merely  directory,  and  a  party 
complaining  of  its  infraction  must,  in  order  to  obtain  a  reversal  of  the 
judgment  of  the  court  below  by  reason  of  the  disregard  of  the  rule,  show 
that  he  has  been  injured  thereby.  No  such  showing  is  made  by  the  ap- 
pellant, but  on  the  contrary  the  bill  of  exceptions  as  modified  by  the  trial 
judge  shows  that  before  admitting  the  testimony  complained  of  he  in- 
quired of  counsel  for  appellant  whether  they  had  dismissed  any  of  their 
witnesses  and  was  informed  that  they  had  not.  The  court  then  admitted 
the  testimony  and  counsel  for  appellant  were  told  that  they  could  re- 
argue the  case  upon  the  additional  testimony,  and  did  discuss  same 
before  the  jury.  We  think  it  apparent  from  this  statement  that  appel- 
lant was  not  injured  by  the  action  of  the  court  in  admitting  the  testi- 
mony, and  the  assignment  presenting  the  question  should  not  be  sus- 
tained.   Meyers  v.  Maverick,  28  S.  W.  Rep.,  716. 

We  are  further  of  opinion  that  the  assignment  is  without  merit  for  the 
reason  that  even  had  this  testimony  been  excluded  no  other  verdict  than 
one  in  favor  of  plaintiff  could  have  been  properly  rendered  under  the 
evidence  adduced  before  the  argument  of  the  case  was  begun.  The  tes- 
timony of  Mrs.  Sayers  and  her  son  shows  that  the  latter  carried  the 
telegram  from  Mrs.  Sayers9  home  to  the  station  at  Humble  in  less  than 
an  hour.  The  evidence  further  shows  that  the  train  which  left  New 
Caney  at  6  p.  m.  on  the  evening  of  the  12th  reached  Humble  at  6 :40 
p.  m.  of  that  day.  There  was  no  evidence  of  any  rain  on  the  evening  of 
the  12th.  In  the  absence  of  any  rebutting  testimony  on  the  part  of  the 
appellant  the  jury  must  have  found  from  the  evidence  that  if  the  plain- 
tiff had  arrived  at  Humble  at  6 :40  p.  m.  on  the  evening  of  the  12th, 
she  could  have  reached  Mrs.  Sayers*  home  before  the  death  of  her 
mother,  which  did  not  occur  until  about  7  o'clock  a.  m.  of  the  next  day. 

We  think  the  assignments  present  no  error  that  would  authorize  a 
reversal  of  the  judgment  of  the  court  below,  and  it  is  affirmed. 

Affirmed* 

Writ  of  error  refused. 
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E.  Farley  v.  Missouri,  Kansas  &  Texas  Railway  Company 

of  Texas. 

Decided  December  19,  1903. 

1rf— Pergonal  Injury — Verdiet  Held  Not  Too  Small. 

Evidence  considered  and  held  not  to  warrant  the  appellate  court  in  set- 
ting aside,  as  too  small,  a  verdict  in  plaintiff's  favor  for  only  $1000,  for  per- 
sonal injuries  to  a  railroad  machinist,  61  years  old,  earning  $100  per  month, 
which  confined  him  to  his  bed  for  two  months,  were  attended  with  consider- 
able suffering,  and,  as  plaintiff  testified,  would  permanently  incapacitate  him 
from  work. 

JL— Verdict— Amount  for  Jury— Personal  Injury. 

Where  there  is  not  a  legal  measure  of  damages  and  they  are  unliquidated, 
the  appellate  court  will  decline  to  interfere  because  of  the  amount  assessed 
by  the  jury  unless  it  is  so  great  or  small  as  to  indicate  that  the  jury  must 
have  found  it  while  under  the  influence  of  passion,  prejudice  or  gross  mis- 
take. 

3w— Jury— Right  to  Discredit  Evidenoe. 

Evidence  as  to  which  there  is  no  opposing  testimony  may  be  contradicted 
'by  circumstances,  and  where  an  interested  witness,  testifying  as  to  his  suffer- 
ing and  incapacity  to  do  further  work,  is  before  the  jury  in  person,  it  is 
peculiarly  their  province  to  determine  the  credibility  of  his  evidence. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Bice  Maxey. 

* 

Wolfe,  Hare  &  Semple  and  Templeton  &  Tolbert,  for  appellant. 

T.  8.  Miller  and  Head  &  Dillard,  for  appellee. 

"TALBOT,  Associate  Justice. — Farley  brought  this  suit  in  the  Dis- 
trict Court  of  Grayson  County  to  recover  damages  sustained  by  reason 
of  personal  injuries  alleged  to  have  been  inflicted  upon  him  through 
the  negligence  of  the  defendant  railway  company  while  at  work  in  its 
repair  show  as  a  machinist.  There  was  a  trial  by  jury  and  a  verdict 
and  judgment  for  plaintiff  for  $1000.  Plaintiff,  being  dissatisfied  with 
the  amount  of  this  judgment,  has  perfected  an  appeal  to  this  court. 

Plaintiff  alleged  in  substance  that  on  December  22,  1901,  he  was  in 
the  employ  of  defendant,  as  a  "machinist,  in  its  shop  at  Denison,  Texas. 
That  in  the  performance  of  his  duties  it  became  necessary  for  him  to 
operate  an  electric  crane  or  car  constructed  in  said  shop,  to  be  used  in 
moving  engine  wheels  and  axles  to  and  from  a  wheel  lathe  where  they 
were  prepared  for  use  in  constructing  and  repairing  locomotives.  That 
said  crane  or  car  was  propelled  by  electricity,  and  was  operated  on  a 
track,  like  a  locomotive,  elevated  about  ten  feet  above  the  floor  of  said 
shop.  He  charged  negligence  on  the  part  of  defendant  in  the  con- 
struction of  said  crane  or  car  and  said  track,  and  that  both  were  neg- 
ligently permitted  to  become  out  of  repair,  the  wheels  to  become  worn 
and  the  parts  of  the  same  to  become  loose  and  insecure,  and  the  tim- 
bers on  which  same  rested  to  spread,  so  that  the  crane  would  run  off 
the  track.  That  defendant  had  notice  of  the  condition  of  the  said 
crane  and  track,  and  that  the  same  was  dangerous.    That  about  Decem- 
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ber  15,  1901,  plaintiff  learned  that  the  crane  and  track  were  out  of 
repair  and  reported  this  condition  to  his  foreman,  and  the  foreman 
promised  to  repair  and  fix  them.  That  about  4  o'clock  a.  m.,  December 
22,  1901,  while  plaintiff  was  moving  a  pair  of  driving  wheels  of  a 
locomotive  with  said  crane  it,  together  with  said  wheels,  fell  from  the 
said  track  down  upon  plaintiff  and  broke  his  right  leg  between  the 
knee  and  hip,  cut  a  gash  in  his  head,  burned  his  left  forearm  with  elec- 
tricity, bruised  and  injured  his  left  elbow,  shoulder,  back,  spinal  column 
and  left  leg;  that  said  injuries  are  permanent,  have  caused  mental  and 
physical  pain,  and  will  prevent  him  from  doing  any  work.  That  said 
injuries  have  and  will  in  future  cause  his  time,  worth  $125  per  month, 
to  be  a  total  loss,  have  and  will  in  future  cause  him  to  incur  expense 
for  medicine  and  doctor's  bills  in  the  sum  of  $1000.  That  when  he 
was  injured  it  was  dark  and  impossible  for  him  to  know  the  condition 
of  the  crane,  and  he  supposed  the  same  had  been  fixed. 

Defendant  denied  the  allegations  in  plaintiff's  petition,  and  pleaded 
specially  contributory  negligence  and  assumed  risk. 

The  track  on  which  the  crane  or  car  was  operated  was  about  twelve 
feet  above  the  floor  of  the  shop  in  which  plaintiff  was  at  work  at  the 
time  he  was  injured.  The  rails  of  said  track  were  made  of  ordinary 
railroad  rails,  and  were  about  twelve  feet  apart.  The  crane  had  four' 
wheels,  two  of  which  ran  on  each  rail  of  this  track,  and  together  with 
the  driving  wheels  of  the  locomotive,  which  were  being  moved  by  plain- 
tiff, were  very  heavy.  On  account  of  the  defective  construction  of  the 
crane  or  the  track,  or  by  reason  of  the  spreading  of  the  track  because 
of  the  same  becoming  loose  or  worn  and  otherwise  out  of  repair,  the 
crane  and  wheels  ran  off  the  track,  fell  and  injured  plaintiff.  The  de- 
fendant railway  company  was  guilty  of  negligence  in  the  respects  alleged 
by  plaintiff,  and  such  negligence  was  the  proximate  cause  of  plaintiff's 
injuries.  There  was  no  contributory  negligence  on  the  part  of  the  plain- 
tiff, and  the  verdict  of  the  jury  and  judgment  of  the  court  are  warranted 
and  sustained  by  the  evidence. 

It  is  insisted  that  the  damages  allowed  by  the  verdict  and  judgment 
are  manifestly  too  small  to  compensate  plaintiff  for  the  injuries  sus- 
tained, and  that  the  trial  court  erred  in  not  granting  plaintiff  a  new 
trial.  Our  statute  provides  that  new  trials  may  be  granted  as  well 
when  the  damages  are  manifestly  too  small  as  when  they  are  too  large. 
Rev.  Stats.,  art.  1448.  Many  cases  may  be  found  in  which  the  question 
of  excessiveness  of  the  verdict  has  been  discussed  and  passed  upon  by 
our  courts,  but  the  research  we  have  been  able  to  make  has  brought  to 
our  knowledge  but  few  where  the  smallness  of  the  verdict  was  under 
consideration.  To  the  rarity  of  such  verdicts  is  doubtless  due  the  pau- 
city of  our  decisions  on  the  subject.  As  to  the  character  of  plaintiff's 
injuries  and  the  damages  sustained  by  him,  he  testified  in  substance 
as  follows :  "I  know  that  the  crane  fell  on  me.  It  knocked  me  down, 
cut  a  hole  in  my  head,  mashed  my  arm  up,  and  burned  my  wrist  with 
an  electric  wire,  I  suppose  it  was ;  I  did  not  see  it.     It  gashed  my  head 
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a  pretty  good  cut,  mashed  my  left  arm  considerably,  burned  my  left 
wrist  and  forearm,  my  right  leg  was  broken  right  in  through  the  thigh 
between  the  knee  and  the  hip.    It  was  broken,  1  should  judge,  about 
six  inches  above  the  knee.     1  know  1  can  not  use  my  right  leg  only 
when  they  lift  it  up ;  this  whole  hip  and  whole  leg.    It  seems  my  left 
leg  was  injured;  it  was  a  flesh  injury  mostly.     My  left  heel  was  mashed 
until  it  hurts  me  now  to  lie  on  it.    A  certain  way  on  the  heel  it  hurts 
me  a  great  deal.    My  back  was  hurt.    None  of  the  rest  of  my  injuries 
seem  to  pain  me  as  much  as  my  back  and  hip.    1  have  pain  yet  under 
my  ribs;  acute  pain,  is  low  down,  running  down  in  my  hip  bones.    I 
have  had  a  great  deal  of  pain,  and  have  yet,  in  my  hip  bones.    I  do 
not  know  much  about  what  was  done  there  after  the  crane  fell  on  me. 
I  know  they  carried  me  home  and  the  doctor  was  called.    I  can  not 
tell  how  I  got  out  from  under  the  crane,  but  I  got  out  myself.    I  can 
not  tell  you  how  I  did  it.    They  carried  me  home  on  a  stretcher  and 
put  me  to  bed.    I  took  my  bed  on  account  of  injuries.    I  guess  I  did  not 
get  out  of  bed  for  about  six  months.     Dr.   Acheson,  the  company 
physician,  was  my  physician,  and  he  treated  my  injuries.    My  injuries 
caused  me  pain,  and  I  have  never  been  free  from  pain  yet.    At  the  time 
these  injuries  were  inflicted  I  should  judge  I  suffered  a  good  deal. 
They  gave  me  opiates,  so  they  told  me.    I  know  my  injuries  hurt  me. 
I  had  a  great  deal  of  pain  at  the  time;  especially  my  back  and  hip 
pained  me.    I  have  suffered  pain  since  that  time.    I  have  never  been 
without  it.    I  have  not  seen  a  minute  without  it.    I  am  Gl  years  old, 
past.    These  injuries  were  inflicted  over  a  year  ago,  a  year  ago  the  22-d 
of  last  month.    Before  I  was  hurt  my  health  had  always  been  reasonably 
good.     1  was  never  sick  to  amount  to  anything.     Some  six  or  eight 
months  before  I  got  hurt  I  had  some  stomach  trouble  caused  by  my 
teeth.    I  had  the  teeth  taken  out,  and  after  I  had  good  health.    I  com- 
menced work  at  my  trade  as  an  apprentice  before  I  was  18  years  old, 
something  over  forty  years  ago.    During  that  time  I  do  not  suppose  I 
lost  two  weeks  from  my  work  on  account  of  sickness.    I  was  never  sick 
to  speak  of  at  all  during  that  time.    Since  I  got  hurt  my  hair  has  tiifned 
considerably ;  it  has  turned  a  great  deal  in  the  last  year  and  makes  me 
look  a  great  deal  older.    At  the  time  I  was  injured  I  was  paid  standard 
wages  in  the  shop,  33  cents  per  hour.    I  was  working  ten  hours  a  day 
and  drawing  eleven  hours  pay.     I  got  eleven  hours'  pay  for  week  day 
nights,  and  Sunday  I  got  pay  for  fifteen  hours  for  working  ten  hours. 
I  worked  every  night.    Never  lost  a  night.    Since  I  got  hurt  I  don't 
suppose  I  could  do  much  work.    I  have  not  been  able  to  try.    I  have  to 
go  on  my  crutches.    I  can  not  walk  at  all ;  can  not  bear  any  weight  on 
my  right  leg.    This  seems  to  be  caused  by  my  hip.    My  right  log  is  a 
good  deal  shorter  than  the  other.    I  judge  it  is  an  inch  or  more  shorter. 
This  leg  is  crooked  now ;  it  is  crooked  at  the  place  where  it  was  broken. 
My  knee  is  stiff;  it  has  been  that  way  ever  since  I  was  hurt.     The 
trouble  in  my  right  hip  I  suppose  was  caused  from  my  being  hurt.    I 
never  had  any  trouble  with  it  before.    Before  I  was  hurt  there  was  never 
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any  difference  in  the  length  of  my  legs,  and  I  was  never  troubled  with 
my  right  knee.  [Witness  stands  up  and  exhibits  his  legs  to  the  jury.] 
I  should  judge  that  my  injuries  affected  my  nervous  system.  I  can 
hardly  do  anything;  hardly  write  or  do  anything  else;  I  can  not  use 
my  right  hand  very  much.  I  can  do  nothing  like  that.  I  go  to  jerking 
and  trembling.  Am  bothered  a  great  deal  about  sleeping.  I  can  not 
lie  well  on  my  back  on  account  of  my  right  leg.  I  can  not  lean  over  on 
that  leg  because  the  knee  is  so  stiff  it  sticks  the  foot  up ;  and  when  I 
turn  over  on  the  left  side  I  have  to  put  a  pillow  between  my  legs  to  keep 
them  apart.  •  I  can  not  lie  with  them  together  at  all.  I  can  not  lie 
with  the  right  leg  across,  there  is  so  much  pain  in  my  right  hip.  Before 
I  was^hurt  my  nerves  were  good  so  far  as  I  know.  I  never  had  any 
trouble  with  my  nerves.  I  have  not  worked  since  I  was  hurt.  Since  I 
was  hurt  I  have  gone  on  my  crutches  to  the  coal  bin  and  got  a  small 
coal  scuttle  full  of  coke,  one  that  would  hold  about  half  an  ordinary 
coal  scuttle,  and  took  it  in  one  hand  and  moved  one  crutch  and  then 
took  it  in  the  other  hand  and  moved  the  other  crutch  and  got  into  the 
house.  I  have  done  that  a  number  of  times  to  help  the  women  folks. 
That  is  all  the  work  I  have  done  since  I  was  hurt.  I  have  not  made 
any  effort  to  get  any  employment;  if  I  had  tried  to  find  any  at  all,  I 
could  not  have  done  it.  I  have  not  felt  able  since  I  was  hurt  to  try  to 
get  employment.  I  am  considerably  nervous  now.  I  am  in  pretty  good 
order,  I  know,  but  still  I  couldn't  do  much  labor.  Before  I  was  injured 
I  weighed  180  pounds,  and  now  I  weigh  186." 

On  cross-examination  he  testified :  "When  I  worked  in  the  day  time 
I  got  the  same  wages ;  that  is,  I  worked  ten  hours  and  got  ten  hours* 
pay  at  33  cents  per  hour.  My  wages  then  was  an  average  of  about  $100 
a  month  I  guess;  they  would  average  more  than  ninety." 

Plaintiff's  wife  testified:  "After  he  was  hurt  he  was  brought  home 
and  has  been  there  at  home  all  the  time  since  then.  When  he  was 
brought  home  that  night  he  appeared  to  be  suffering.  He  was  suffering 
with  his  back.  He  complained  of  his  back  and  hip  and  arm.  He  did 
not  complain  of  the  limb  that  was  broken,  but  the  limb  that  was  mashed 
he  complained  of.  The  right  limb  was  broken,  the  other  one  was  mashed. 
He  complained  of  the  left  limb.  He  has  never  quit  complaining.  His 
misery  seemed  to  be  about  five  and  one-half  or  six  months.  We  used 
opiates  all  the  time  to  numb  his  pain.  I  administered  these  medicines 
to  him.     He  has  not  done  any  work  since  he  was  hurt." 

Dr.  Acheson  testified  that  he  was  the  local  physician  for  the  defendant 
railway  company.  That  he  had  known  plaintiff  for  a  number  of  years. 
That  plaintiff's  health  had  been  excellent,  with  the  exception  of  one 
spell  of  sickness  extending  over  two  or  three  days  about  three  years  ago. 
"He  has  not  been  weak  or  sickly  to  my  knowledge.  I  was  called  to  at- 
tend to  the  plaintiff's  injuries  about  the  22d  day  of  December,  1901. 
Plaintiff  remained  under  my  care  for  several  months.  In  the  beginning 
I  visited  him  two  or  three  times  a  day,  dropping  afterwards  to  twice  a 
day  and  finally  diminishing  to  one  visit  a  day.    During  that  time  I 
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made  thorough  examinations  of  the  plaintiff.  For  a  period  of  two  or 
three  weeks  the  examinations  were  daily.  Plaintiff  had  received  con- 
tusions upon  the  body  which  resulted  in  the  fracture  of  the  right  thigh 
bone  and  the  injury  of  the  lower  portion  of  the  spine  and  some  bruises 
and  injuries  on  the  other  parts  of  the  body.  Plaintiffs  condition  fol- 
lowing his  injuries  was  one  of  prostration  attended  by  fever,  indigestion 
and  disability,  which  made  his  case  for  a  time  almost  hopeless.    Shortly 

*  after  that  his  digestions  made  the  secretions  become  more  perfect  and 
the  fracture  was  repaired,  though  very  slow  about  repairing.  At  the 
end  of  six  months  he  became  able  to  move  around  the  house.  The 
plaintiff,  as  a  result  of  his  injuries,  has  not  fully  recovered.  I  don't 
believe  he  will  be  able  to  do  as  much  in  the  future  as  when  he  was 
injured.  The  injury  received  by  plaintiff  caused  severe  pain  and  suf- 
fering which  extended  pver  a  period  of  several  weeks.  I  do  not  know 
whether  the  plaintiff  is  now  suffering  pain  or  not.  After  the  plaintiff 
received  his  injuries  he  was  confined  to  his  bed  for  about  two  months 
or  more.  This  length  of  time  was  absolutely  necessary  on  account  of 
his  injuries.  The  plaintiff's  injuries  have  affected  his  ability  to  work 
and  get  around.  The  injuries  have  affected  the  system  in  such  a  way 
that  it  is  painful  for  him  to  assume  the  stooping  position,  but  I  can  not 
say  how  much  nor  how  long  this  condition  will  continue.  The  right 
leg  is  likely  shorter  than  the  left.  He  has  not  been  able  to  use  it.  The 
bone  where  it  was  broken  has  joined  together  at  the  place  of  fracture 
and  is  slightly  crooked,  as  is  normal  and  as  it  ought  to  be.  The  bone 
where  it  was  fractured  has  grown  back  and  the  bone  is  not  weak  by  the 
fact  that  it  is  crooked,  and  the  thigh  bone  is  not  normally  straight,  but 
crooked.  Plaintiff's  injuries  affected  his  nerves  and  nervous  system, 
and  this  condition  continued  for  a  period  of  over  six  month.  The  only 
broken  bone  in  plaintiff's  body  was  his  right  thigh  bone,  which  is  now 
healed,  and  there  is  a  good  union.    Plaintiff's  case  has  progressed,  and 

.  continued  improvement  is  expected  in  the  future.  I  do  not  know 
whether  plaintiff  could  get  along  without  his  crutches  or  not.  That 
would  depend  on  how  far  he  might  want  to  go.  There  was  no  break 
or  dislocation  of  any  bones  except  the  right  thigh  bone,  and  that  is 
healed.  There  was  no  break  or  dislocation  of  any  of  the  bony  tissues 
about  his  arm.  Plaintiff's  spinal  cord  was  in  no  way  injured,  but  there 
were  bruises  on  his  back.  There  were  no  breaks  or  dislocations  to  plain- 
tiff's knees  or  ankles.  Plaintiff's  age  would  necessarily  make  his  re- 
covery from  injuries  slower  than  it  would  in  a  young  person,  as  far  as 
the  nervous  or  muscular  system  is  concerned.  It  takes  longer  to  right 
the  secretions  and  repair  the  injuries  to  muscular  and  nervous  system 
and  the  bruises  are  generally  slower  in  the  case  of  old  people,  but  in  the 
repair  of  bones  old  people  generally  encounter  repair  quicker  than  young 
people." 

This  witness  testified  by  deposition  given  December  9,  1902.  Plain- 
tiff's expectancy  was  about  14  9-100  years.  "In  my  surgeon's  report 
made  immediately  after  the  accident  I  said  that  there  was  a  fracture 
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of  the  right  femur  on  the  lower  third,  a  scalp  gash  and  bruises  on  the 
arms  and  back,  and  these  were  the  only  troubles  I  found.  The  bone 
where  it  was  fractured  is  stronger  than  before  it  was  broken." 

The  rule  upon  the  question  involved  in  this  suit,  as  stated  in  1  South- 
erland  on  Damages,  1  ed.,  810,  seems  to  have  been  generally  recognized. 
He  says,  "Where  there  is  not  a  legal  measure  of  damages,  and  where 
they  are  unliquidated,  and  the  amount  thereof  is  referred  to  the  dis- 
cretion of  the  jury,  the  court  will  not  ordinarily  interfere  with  the  ver-  • 
diet.  It  is  the  peculiar  province  of  the  jury  to  decide  such  cases  under 
appropriate  instructions  from  the  court,  and  the  law  does  not  recognize 
in  the  latter  the  power  to  substitute  its  own  judgment  for  that  of  the 
jury.  Although  the  verdict  may  be  considerably  more  or  less  than, 
in  the  judgment  of  the  court,  it  ought  to  have  been,  still  it  will  decline 
to  interfere  unless  the  amount  is  so  great  or  small  as  to  indicate  that 
the  jury  must  have  found  it  while  under  the  influence  of  passion,  preju- 
dice or  gross  mistake." 

The  testimony  of  the  witnesses  in  this  case,  if  literally  true,  would 
unquestionably  entitle  plaintiff  to  a  verdict  for  a  larger  amount  of  dam- 
ages than  awarded  him.  Taking  into  consideration,  however,  all  the 
circumstances  of  the  case,  and  the  action  of  the  lower  court  in  reference 
thereto,  can  it  be  said  that  this  court  ought  to  conclude  that  the  verdict 
rendered  was  the  result  of  "accident  or  perverted  judgment,  and  not  of 
cool  and  impartial  deliberation?" 

In  the  case  of  Elwood  v.  Western  Union  Telegraph  Co.,  45  N.  Y., 
553,  cited  by  counsel  for  appellee,  it  is  said  by  Rapallo,  Judge,  speaking 
for  the  court:  "It  is  undoubtedly  the  general  rule  that  where  unim- 
peached  witnesses  testify  distinctly  and  positively  to  a  fact  and  are 
uncontradicted,  their  testimony  should  be  credited  and  have  the  effect 
of  overcoming  a  mere  presumption.  But  this  rule  is  subject  to  many 
qualifications.  There  may  be  such  a  degree  of  improbability  in  the 
etatements  themselves  as  to  deprive  them  of  credit,  however  positively  • 
made.  The  witnesses,  though  unimpeached,  may  have  such  an  interest 
in  the  question  at  issue  as  to  affect  their  credibility.  The  general  rules 
laid  down  in  the  books  at  a  time  when  interest  absolutely  disqualified  a 
witness  necessarily  assumed  the  witnesses  were  disinterested.  That 
qualification  must,  in  the  present  state  of  the  law,  be  added.  And  fur- 
thermore, it  is  often  a  difficult  question  to  decide  when  a  witness  is,  in 
a  legal  sense,  uncontradicted.  He  may  be  contradicted  by  circumstances 
as  well  as  by  statements  of  others  contrary  to  his  own.  In  such  cases 
courts  and  juries  are  not  bound  to  refrain  from  exercising  their  judg- 
ment and  to  blindly  adopt  the  statements  of  the  witness  for  the  simple 
reason  that  no  other  witness  had  denied  them  and  that  the  character 
of  the  witness  is  not  impeached."  See  also,  Allison  v.  Gulf,  C.  &  S. 
F.  By.  Co.,  29  S.  W.  Rep.,  425 ;  Newton  v.  Pope,  1  Cow.,  110 ;  Lonier 
v.  Meeker,  25  N.  Y.,  361 ;  Wait  v.  McNeill,  7  M*ss.,  260.  Numerous 
cases  may  be  found  in  the  reports  of  our  own  courts  in  which  it.  has 
been  said,  in  effect,  that  although  the  court  might  be  of  the  opinion 
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that  the  verdict  of  the  jury  was  too  large,  yet  appellate  courts  should  be 
very  cautious  in  disturbing  them,  especially  when  the  court  below  had 
overruled  a  motion  for  a  new  trial.  In  the  case  before  us  the  plaintiff 
was  present  in  court  and  testified.  The  jury  was  afforded  an  oppor- 
tunity to  observe  his  appearance  and  manner  of  testifying.  Notwith- 
standing he  claimed  to  have  suffered  from  nervousness  and  great  mental 
and  physical  pain,  since  the  date  of  his  injuries,  yet  he  further  testified 
that  he  had  increased  in  weight  during  that  time'  six  pounds.  That  at 
the  time  he  received  his  injuries  he  weighed  180  pounds,  and  at  the 
date  of  the  trial  he  weighed  186  pounds.  When  reminded  of  his  in- 
crease in  weight  he  remarked  upon  the  witness  stand,  "1  am  in  pretty 
good  order,  I  know,  but  still  I  couldn't  do  much  labor."  This  remark, 
together  with  plaintiff's  appearance  and  demeanor,  were  circumstances 
and  legitimate  evidence  for  the  consideration  of  the  jury  in  determining 
the  weight  to  be  given  to  plaintiff's  testimony,  and  in  determining  the 
actual  extent  of  his  injuries  and  suffering.  That  they  concluded  from 
this  and  other  evidence  the  same  had  been  exaggerated  by  the  oral  state- 
ments of  the  witnesses,  is  evident  by  their  verdict,  and  we  do  not  feel 
authorized  to  say  that  such  conclusion  was  not  justified.  The  testimony 
of  Mrs.  Farley  adds  but  little  strength  to  plaintiff's  case,  and  notwith- 
standing the  testimony  of  the  physician,  relative  to  plaintiff's  suffering 
and  the  time  he  suffered,  yet  it  occurs  to  us  that  the  jury  might  have 
reasonably  concluded  from  other  portions  of  his  testimony  and  oilier  cir- 
cumstances of  the  case  that  the  only  real  injury  plaintiff  sustained  was 
a  fracture  of  the  leg.  Dr.  Acheson  testified :  "In  my  surgeon's  report 
made  immediately  after  the  accident  I  said  that  there,  was  a  fracture  of 
the  right  femur  on  the  lower  third,  a  scalp  gash  and  bruises  on  the  arm 
and  back;  and  these  were  the  only  troubles  I  found."  He  further  states 
that  the  bone  where  fractured  is  stronger  than  before  it  was  broken. 
His  testimony  to  the  effect  that  it  was  painful  for  plaintiff  to  assume 
a  stooping  position  was  evidently  based  on  what  plaintiff  told  him  about 
it,  as  the  injuries  to  plaintiff's  back  appear  so  slight,  from  the  physi- 
cian's description  of  them,  as  to  indicate  no  permanent  or  serious  hurt. 

The  witnesses  were  in  the  presence  of  the  court  and  jury ;  both  heard 
them  testify  and  had  a  better  opportunity  of  judging  of  their  credibility 
than  this  court  could  possibly  have.  This  advantage  of  the  trial  judge 
and  jury  has  often  been  adverted  to  by  our  Supreme  Court  in  pnssing 
upon  similar  questions  to  the  one  involved  here,  and  that  court  has 
usually  been  very  slow  to  set  aside  the  verdict  of  the  jury,  where,  as  in 
this  case,  a  motion  for  a  new  trial  had  been  overruled  by  the  judire  who 
presided  at  the  trial.  Upon  the  whole  case,  as  it  appears  to  us,  we  are 
not  prepared  to  say  that  the  amount  of  the  verdict  is  manifestly  too 
small,  and  that  we  would  be  warranted  in  setting  it  aside. 

The  other  assignments  of  error  relate  to  rejection  of  evidence,  charge 
of  the  court,  and  newly  discovered  evidence  bearing  upon  issues  decided 
by  the  jury  in  favor  of  the  plaintiff.  We  have  examined  these  assign- 
ments and  believe  no  error  was  committed  except  possibly  in  the  charge 
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complained  of.  The  issues,  however,  to  which  these  rulings  relate, 
having  been  found  in  favor  of  plaintiff,  the  errors  therein,  if  any,  are 
harmless,  and  we  deem  it  unnecessary  to  discuss  them,  as  they  can  not 
affect,  in  our  opinion,  the  disposition  to  be  made  of  this  appeal.  We 
conclude  that  the  verdict  in  this  case  is  not  so  small  as  to  indicate  that 
it  was  the  result  of  passion,  prejudice  or  mistake,  but  is  warranted  and 
sustained  by  the  evidence,  and  the  judgment  of  the  court  below  is  there- 
fore affirmed. 

Affirmed. 


*! 
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J.  H.  Seeby  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company.  . 

Decided  December  19,  1903. 

1. — Railroad*— Fellow  8ervants  Law— "Operating  Car.'9 

A  railroad  section  foreman  and  his  hands  engaged  In  using  a  push  car 
to  convey  ballast  along  the  track  for  repairing*  it  are  "engaged  in  operating 
a  car"  within  the  meaning  of  the  fellow  servants  act  making  railway  com- 
panies liable  for  injuries  resulting  from  the  negligence  of  a  fellow  servant. 
Sayles*  Civ.  Stats.,  art.  4560f. 


It  was  immaterial  that  at  the  time  of  the  injury  the  push  car  was  beside 
the  track  and  stationary,  where  the  injury  occurred  in  an  attempt  to  put  it 
on  the  track  for  use  in  conveying  ballast 

3. — 8ame— Negligence. 

Where  the  negligence  upon  which  plaintiff  sought  recovery  lay  in  the 
fact  that  the  feet  of  the  men  assisting  him  in  placing  the  push  car  on  the 
track  slipped,  thereby  causing  the  car  to  fall  and  run  back  on  him,  and  there 
was  no  evidence  that  the  men  failed  to  exercise  ordinary  care  In  placing  their 
feet,  the  court  properly  instructed  a  verdict  for  defendant. 

4-— Same— Track  Foreman— Negligence— Assumed  Risks. 

The  railway  company  was  not  negligent  in  failing  to  notify  plaintiff  of 
the  weight  of  the  push  car  furnished  him,  where  plaintiff  was  an  experienced 
track  foreman,  familiar  with  the  use  of  push  cars,  and  the  size,  construction 
and  material  of  the  car  furnished  him  were  open  to  his  observation,  and  his 
Injuries  must  be  held  the  result  of  risks  naturally  and  ordinarily  incident  to 
his  employment. 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon. 
T.  D.  Montrose,  Special  Judge. 

Evans  &  Elder,  for  appellant. 

J.  W.  Terry  and  Perkins,  CraddocJc  &  Wall,  for  appellee. 

TALBOT,  Associate  Justice. — Appellant  Seery  brought  his  action 
against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  to  recover 
damages  for  personal  injuries  alleged  to  have  been  received  by  him 
through  appellee's  negligence.  A  jury  was  called  and  impaneled  to  try 
the  case,  and  when  the  evidence  closed  the  court  instructed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant,  which  was  accordingly  done 
and  judgment  entered  thereon. 

Appellant  alleged  substantially,  among  other  things,  that  at  the  time 
he  was  injured  he  was  employed  by  appellee  as  section  foreman,  and  had 
been  directed  by  the  roadmaster  to  repair  a  defective  place  in  the  railroad 
track  discovered  on  that  portion  of  the  same  which  appellant's  duties 
required  him  to  work.  That  he  was  furnished  a  push  car  with  which 
to  convey  over  appellee's  railroad  track,  ballast  to  be  used  in  performing 
the  service  required  of  him.  The  acts  of  negligence  alleged  are :  "The 
failure  of  the  defendant  to  furnish  a  sufficient  number  of  persons  to 
handle  the  push  car ;  that  they  were  engaged  in  the  work  of  operating  a 
car,  and  plaintiff  was  injured  by  the  negligence  of  one  of  the  section  men 
in  this,  by  failing  to  use  ordinary  care  and  caution  in  lifting  said  car, 
or  by  failing  to  sustain  and  hold  said  car  while  assisting  in  lifting  the 
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same,  or  by  negligently  permitting  the  same  to  fall,  or  by  turning  the  same 
lo.>se  when  he  knew  or  could  have  known  that  plaintiff  was  assisting  in 
holding  up  and  lifting  the  car  and  would  likely  be  injured  if  the  same 
was  turned  loose  or  permitted  to  fall." 

There  is  but  one  assignment  of  error  presented,  which  is  as  follows: 
"The  court-  erred  in  sustaining  the  motion  for  a  peremptory  instruction, 
and  in  giving  the  charge  instructing  the  jury  to  return  a  verdict  for 
the  defendant,  and  in  overruling  the  plaintiff's  first  amended  motion 
for  a  new  trial,  for  the  reasons:  Because  the  undisputed  testimony 
established  the  liability  of  the  defendant  on  two  causes  of  action  alleged 
by  the  plaintiff  in  this:  plaintiff  alleged  that  at  the  time  he  was  injured 
he  and  three  other  persons  were  engaged  in  the  work  of  operating  a 
car;  and  that  by  reason  of  the  negligence  of  one  of  the  men,  who  negli- 
gently turned  the  car  loose,  plaintiff  was  injured  by  the  car  running 
against  him;  or  that  the  defendant  negligently  and  carelessly  failed  to 
furnish  a  sufficient  number  of  employes  to  handle  said  car. 

"That  while  trying  to  place  said  car  on  the  track,  and  without  the 
knowledge  of  its  weight,  and  not  ever  having  an  opportunity  to  acquire 
such  knowledge,  one  of  the  employes  turned  loose  his  hold  because  of 
the  excessive  weight  of  the  same,  thereby  letting  the  car  run  against 
plaintiff  and  injuring  him.  And  if  plaintiff  knew  of  the  weight  of  said 
car,  or  was  chargeable  with  the  knowledge  of  such  weight,  then  that 
they  undertook  to  handle  such  car  under  stress  of  great  emergency  to 
prevent  the  destruction  of  life  and  property,  and  under  circumstances 
not  admitting  of  deliberation." 

Plaintiff  was  section  foreman  over  that  portion  of  the  railroad  track 
which  he  was  endeavoring  to  repair,  with  authority  to  command  and 
direct  the  men  under  his  control.  When  injured,  he  and  three  men 
subject  to  his  orders  were  attempting  to  put  the  push  car,  which  had 
been  furnished  him  by  appellee,  on  the  railroad  track,  to  convey  some 
ballast  or  other  material  to  the  point  where  the  track  was  defective. 
This,  among  other  things,  was  the  design  of  this  car,  and  when  in  use 
it  was  operated  by  being  pushed  along  and  over  appellee's  railroad  track, 
from  place  to  place,  by  the  men  in  charge  thereof,  as  their  work  required; 
and  when  not  in  use  or  when  passenger  or  freight  trains  approached, 
was  removed  from  the  track  to  permit  them  to  pass.  At  the  time  appel- 
lant was  hurt  there  was  no  superior  officer  present,  and  he  was  in  charge 
of  and  directing  the  work  in  which  he  and  the  men  under  his  control 
were  engaged. 

That  the  push  car  was  a  car  within  the  meaning  of  article  456  of 
Snyles'  Revised  Statutes,  and  that  the  appellant  and  those  employed 
with  him  were  engaged  in  the  work  of  operating  the  car,  we  believe  lias 
been  definitely  settled.  Texas  ft  P.  Ry.  Co.  v.  Webb,  31  Texas  Civ. 
App.,  — ,  72  S.  W.  Rep.,  1044;  7  Texas  Ct.  Rep.,  34.  A  distinction  has 
been  drawn  between  the  Webb  case,  supra,  and  the  case  of  Lakey  v. 
Te\ps  &  P.  Ry.  Co.,  32  Texas  Civ.  App.,  — ,  72  S.  W.  Rep.,  566,  by 
Chief  J  ustice  Garrett  of  the  Galveston  court,  who  delivered  the  opinion 
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in  the  latter  case.  The  distinction  is  based  upon  the  difference  in  the 
work  in  which  the  men  were  engaged.  The  facts  of  the  respective  cases 
axe  substantially  stated  in  the  opinion  in  Lakey*s  case,  as  follows: 
"Webb  and  a  fellow  servant,  Greathouse,  were  engaged  in  loading  stone 
at  a  quarry  on  a  push  car,  which,  when  loaded,  they  ran  down  an  in- 
clined switch  track  to  a  rock  crusher.  Their  duty  was  to  load  the  car, 
mount  and  start  it  and  control  its  movements  by  brakes,  and  after  un- 
loading it  at  the  rock  crusher,  to  push  it  back  to  the  quarry  for  another 
load.  While  they  were  loading  the  car  Greathouse  negligently  threw  a 
stone  on  Webb's  foot  and  injured  it."  In  Lakey's  case,  "the  men  were 
laying  steel  in  the  construction  of  a  railway  track.  They  were  not 
loading,  transporting  and  unloading  the  rails  and  for  that  purpose 
operating  the  car,  but  their  work  consisted  of  taking  the  rails  from  the 
car,  or  unloading  them  only,  so  far  as  the  car  was  concerned ;  not  ending 
there,  however,  but  ending  only  with  the  laying  of  the  rails  on  the  ties 
and  heeling  them  ready  for  the  spikers." 

In  commenting  upon  the  facts  Judge  Garrett  says :  "In  the  present 
case  [Lakey  case]  the  men  were  engaged  in  track  laying;  and  for  con- 
venience in  handling,  the  steel  rails  were  laid  on  a  hand  car  from  which, 
over  a  dolly  fixed  in  the  front  end,  they  were  dragged  into  place.  In 
Webb's  case  they  were  transporting  stone,  and  for  that  purpose  were 
operating  the  car."  The  facts  in  the  case  at  bar,  we  think,  more  nearly 
approach  the  facts  in  Lakey's  case.  Here  appellant  and  those  engaged 
with  him  in  the  work  had  set  about  repairing  the  weak  and  defective 
places  in  appellee's  railroad  track.  In  the  accomplishment  of  this  work 
it  became  necessary  to  transport  ballast  to  that  point.  This  was  to  be 
done  by  loading  the  same  on  the  push  car,  and  by  the  men  then  pushing 
the  car  over  the  railroad  track  to  the  place  where  the  ballast  was  to  be 
used.  The  number  of  trips  required  to  transport  the  necessary  material 
to  repair  the  track  is  not  shown,  but  we  conclude  that  appellant  and  his 
men  were  engaged  in  the  operation  of  a  car  within  the  meaning  of  the 
statute  referred  to,  at  the  time  he  was  injured.  That  the  car,  at  the 
time  appellant  was  hurt,  was  off  the  track  is  in  our  opinion  of  no  conse- 
quence. In  endeavoring  to  place  the  car  on  the  track  to  be  used  for  the 
purpose  stated,  the  operation  of  it  was  begun.  The  putting  of  the  car 
off  and  on  the  track  was  contemplated  and  necessary  in  the  use  to  which 
it  was  being  put  and  an  essential  step  in  the  operation  of  it. 

It  is  insisted  by  appellant  that  the  evidence  fairly  raises  the  issues 
of  negligence  on  the  part  of  appellee  in  the  particulars  set  out  in  his 
assignment  of  error,  and  that  the  court  erred  in  refusing  to  submit 
them  to  the  jury.  In  this  contention  we  do  net  concur.  We  have  care- 
fully considered  the  evidence  as  disclosed  by  the  record,  and  conclude 
that  the  court  correctly  instructed  a  verdict  for  the  appellee.  The  con- 
tention of  appellant  is,  in  effect,  that  the  push  car  was  heavier  than 
others  with  which  he  had  worked,  and  at  the  time  injured  was  unknown 
to  him ;  that  appellee  knew  the  weight  of  the  car,  and  was  negligent  in 
failing  to  inform  appellant  of  its  weight  and  in  failing  to  furnish  him 
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a  sufficient  number  of  men  to  safely  handle  it  That  the  men  assisting 
in  operating  and  attempting  to  place  the  push  car  on  the  railroad  track 
negligently  permitted  the  same  to  fall  or  run  back  on  him,  proximately 
causing  his  injury.  That  this  negligence  consisted  in  the  slipping  of 
their  feet,  which  caused  them  to  turn  the  car  loose,  or  in  the  failure  to 
exercise  ordinary  care  to  prevent  injury  to  appellant  in  lifting  and  hold- 
ing said  car.  We  have  scrutinized  the  evidence  closely,  and  unless  it 
can  be  said  that  the  mere  proof  of  the  slipping  of  the  feet  of  one  or 
both  of  the  men  handling  the  front  end  of  the  car,  while  endeavoring  to 
place  it  on  the  track,  was  negligence,  then  in  our  opinion  there  was  no 
evidence  of  negligence  in  this  respect,  or  if  any,  that  it  was  so  slight 
and  wanting  in  probative  force  as  clearly  justified  and  required  the 
action  of  the  trial  court  in  refusing  to  submit  the  issue  to  the  jury. 
There  is  no  evidence  in  the  record  that  Talley  and  Massey,  whose  feet 
it  is  claimed  slipped  and  caused  the  car  to  strike  appellant,  or  either  of 
them,  failed  to  exercise  ordinary  care  in  stepping  or  placing  their  feet. 
In  Joske  v.  Irvine,  91  Texas,  574,  the  Supreme  Court  says :  "From  a 
careful  examination  of  the  cases  it  appears  (1)  that  it  is  the  duty  of 
the  court  to  instruct  a  verdict,  though  there  be  slight  testimony,  if  its 
probative  force  be  so  weak  that  it  only  raises  a  mere  surmise  or  sus- 
picion of  the  existence  of  the  fact  sought  to  be  established,  such  testi- 
mony, in  legal  contemplation,  falling  short  of  being  'any  evidence ;'  and 
(2)  that  it  is  the  duty  of  the  court  to  determine  whether  the  testimony 
has  more  than  that  degree  of  probative  force.  If  it  so  determines,  the 
law  presumes  that  the  jury  could  not  reasonably  infer  the  existence  of 
the  alleged  fact,"  and  "that  there  is  no  room  for  ordinary  minds  to 
differ  as  to  the  conclusion  to  be  drawn  from  it."  We  believe  the  rule 
here  announced  is  applicable  to  the  facts  of  the  case  under  consideration 
and  establishes,  the  correctness  of  the  trial  court's  conclusion  upon  this 
issue  of  appellant's  case. 

The  remaining  question  is,  was  the  appellee  negligent  in  failing  to 
notify  appellant  of  the  weight  of  the  push  car,  and  in  failing  to  furnish 
him  a  sufficient  number  of  men  to  handle  it.  Under  the  facts  in  this 
case  we  do  not  believe  it  can  reasonably  be  said  that  appellee  was  negli- 
gent in  either  of  these  respects,  or  that  the  appellant  is  in  a  position  to 
insist  upon  a  recovery  by  reason  of  such  failure  on  appellee's  part,  if 
any.  The  evidence  shows  that  he  was  an  experienced  section  foreman, 
having  been  engaged  in  that  character  of  work  for  many  years.  He 
testified:  "Have  been  in  the  United  States  over  twenty  years,  during 
which  time  I  have  been  a  railroad  man  all  the  time,  all  of  which  time  has 
been  devoted  to  track  service.  I  have  been  foreman  of  a  section  for  the 
last  seventeen  or  eighteen  years.  I  think  I  understand  the  business  of 
section  foreman.  I  have  always  had  a  hand  car  while  section  foreman, 
and  in  addition  have  always  had  a  push  car  on  the  section.  *  *  * 
The  particular  car  with  which  I  was  injured  was  setting  down  at  the 
bottom  of  the  dump,  in  plain  view.  It  was  not  covered  up  or  hidden 
that  morning  when  we  put  it  on  the  track.    It  was  set  there  where  a 
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man  could  see  it,  one  end  of  it  up  tolerably  close  to  the  rail  and  the  other 
down  at  the  bottom  of  the  dump.  I  could  see  it  just  like  I  see  that 
table  setting  there;  could  see  the  sides  of  it;  could  see  what  kind  of 
wheels  it  had ;  could  see  what  kind  of  handholds  it  had,  and  there  was 
nothing  hidden  about  it.  I  had  not  had  but  three  men  with  me  since 
1st  of  January,  1900."  The  rule  announced,  that  the  duty  devolves 
upon  the  master  to  give  caution  as  to  clanger  where  an  inexperienced 
servant  enters  upon  a  dangerous  service,  or  where  defective  machinery 
is  furnished,  and  the  defect  is  apparent  but  the  danger  hidden  or  remote 
in  its  connection  with  the  defect,  is  not  applicable  Jiere.  The  appellant 
was  a  vice-principal  in  the  service  of  appellee;  he  was  thoroughly  ac- 
quainted with  the  nature  and  character  of  the  work  in  which  he  was 
engaged  when  injured.  The  size  and  construction  of  the  push  car  with 
which  he  was  at  work  was  open  to  bis  observation.  The  material  of 
which  it  was  constructed  was  apparent  and  no  part  thereof  concealed. 
He  had  seen  his  men  handle  the  car  on  another  occasion,  although  he 
had  not  handled  it  himself,  and  after  appellant  was  injured  it  appears 
the  three  men  under  his  control  by  a  simple  method  placed  the  car  on 
the  railroad  track.  If  the  car  was  too  heavy  to  be  safely  handled  by 
appellant  and  the  men  assisting  him,  which  is  not  admitted,  still  that 
fact  was  known  to  him  before  he  was  hurt,  or  by  the  exercise  of  ordinary 
care  in  the  discharge  of  his  duties  he  must  necessarily  have  known  it. 
Eddy  v.  Bogers,  27  S.  W.  Rep.,  295 ;  Gulf,  C.  &  S.  F.  By.  Co.  v.  Williams, 
72  Texas,  159,  163 ;  Texas  &  P.  By.  Co.  v.  Bradford,  66  Texas,  732 ; 
International  &  G.  N.  By.  Co.  v.  McCarty,  64  Texas,  632. 

The  facts  of  this  case  do  not  bring  it  within  the  principle  of  those 
cases  wherein  the  party  suing  has  been  excused  from  the  charge  of 
contributory  negligence,  because  of  his  efforts  to  save  human  life  where 
the  danger  was  imminent.  Appellant  having  assumed  the  risks  naturally 
and  ordinarily  incident  to  his  employment,  and  his  injuries  being  the 
result  of  such  risk,  he  was  not  entitled  to  recover,  and  the  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 


94  T.  &  N.  0.  Ry.  Co.  v.  Executors  op  Jones. 


Texas  &  New  Orleans  Railway  Company  v.  Executors  op 

Joella  Jones. 

Decided  December  19,  1903. 

Conversion— Measure  of  Damages— Mistake  in  Honest  Belief. 

Where  6.  sold  to  a  tie  contractor,  at  6  per  cents  per  tie.  160  railroad  ties, 
to  be  cut  from  timber  on  land  which  O.  honestly  believed  to  be  his  own  and 
included  by  the  field  notes  of  his  deed,  but  which  In  fact  belonged  to  plaintiff, 
and  the  contractor  cut  the  ties  and  sold  them  to  defendant  at  35  cents  per  tie, 
the  measure  of  damages  in  an  action  against  defendant  for  the  conversion 
of  the  ties  was  6  cents  per  tie,  that  being  their  market  value  in  their  original 
state  and  when  first  taken  through  honest  mistake. 

Appeal  from  the  District  Court. of  Henderson.  Tried  below  before 
Hon.  John  Young  Gooch. 

John  A.  Motley,  N.  R.  Bishop,  and  M.  H.  Gossett,  for  appellant 

Faulk  &  Fautk,  for  appellees. 

RAINEY,  Chief  Justice. — This  suit  was  brought  to  recover  dam- 
ages for  the  conversion  of  certain  timber  taken  from  plaintiffs*  land  and 
converted  into  crossties,  the  damages  claimed  being  the  value  of  the*  ties. 
The  cause  was  tried  without  a  jury  and  judgment  rendered  for  plaintiffs 
for  the  value  of  the  ties  "in  their  manufactured  condition  at  the  time 
defendant  railroad  company  bought  them  and  converted  thein." 

The  case  was  tried  upon  an  agreed  statement  as  follows:  "Agreed 
statements  of  facts  that  G.  A.  Jones  sold  150  ties  in  the  tree  to  R.  A. 
Grogan,  tie  contractor,  which  in  fact  "were  on  land  owned  by  plaintiff, 
but  which  land  was  by  the  said  G.  A.  Jones  believed  to  be  covered  by  deed 
from  J.  Z.  Isler  to  said  Jones,  and  which  land  G.  A.  Jones  in  good  faith 
on  reasonable  grounds  believed  to  be  his  at  the  time  said  timber  was 
sold  and  cut.  That  J.  T.  Meredith,  an  cxj)^rienced  land,  record  and 
instrument  man  and  surveyor,  with  G.  A.  Jones*  deed  in  his  hand,  and 
read  and  examined  by  him,  located  the  land  on  which  said  timber  was 
cut  as  being  the  land  covered  by  deed  to  G.  A.  Jones  by  J.  Z.  Isler,  and 
thought  from  said  deed  that  same  was  G.  A.  Jones*  land. 

"That  the  said  J.  T.  Meredith  has  since  said  survey,  after  full  investi- 
gation, concluded  that  the  field  notes  in  deed  from  Isler  to  G.  A.  Jones 
do  not  in  fact  embrace  land  on  which  said  150  ties  were  cut.  That  R.  A. 
Grogan  bought  said  150  ties  in  timber  from  G.  A.  Jones;  had  it  converted 
into  ties  and  sold  them  to  the  Texas  &  New  Orleans  Railroad  Company 
for  35  cents  per  tie.  That  the  market  value  of  manufactured  ties  is 
35  cents  per  stick.  That  the  market  value  of  tie  timber  in  the  tree  as 
6old  by  Jones  is  C  cents  per  stick.  The  question  of  law  under  the  above 
statement  of  facts  is,  whether  defendant  is  liable  to  plaintiff  for  6  cents 
or  for  35  cents  per  tie?" 

It  will  be  seen  that  the  only  issue  is  as  to  the  measure  of  damages,— 
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whether  defendant  was  liable  for  the  value  of  the  tie  timber  in  the  tree 
or  the  value  after  it  was  manufactured  into  ties. 

The  learned  trial  judge,  in  his  findings  of  law,  followed  what  he  con- 
ceived to  be  the  holding  in  Railway  Co.  v.  Starr,  22  Texas  Civ.  App., 
353,  55  S.  W.  Rep.,  393,  and  Brown  v.  Pope,  27  Texas  Civ.  App.,  225, 
3  Texas  Ct.  Rep.,  279,  and  held  that  the  measure  was  the  value  of  the 
ties  in  "their  manufactured  condition."  In  this  we  think  there  was 
error.  The  facts  in  those  cases  show  that  the  trespass  was  willful  and 
no  necessity  existed  for  making  a  distinction  between  the  facts  in  those 
cases  and  a  case  like  the  present,  where  it  is  shown  that  the  trespass 
was  committed  under  a  mistaken  belief  of  right.  In  the  Starr  case, 
supra,  the  holding  was  based  in  a  great  measure  on  the  case  of  Bolies 
Woodenware  Co.  v.  United  States,  106  U.  S.  (L.  Co-op.  Ed.),  433 
(16  Otto),  which  supports  the  holding.  In  the  latter  case  the  facts 
show  the  trespass  to  have  been  willful,  and  the  plaintiff  was  authorized 
to  recover  for  the  increased  value,  though  the  timber  had  passed  into 
the  hands  of  an  innocent  party.  But  it  was  further  held  therein  that 
where  the  trespass  was  made  under  an  honest  mistake,  a  different  rule 
prevails.  The  court  says:  "The  weight  of  authority,  in  this  country 
as  well  as  in  England,  favors  the  doctrine  that  where  the  trespass  is  the 
result  of  inadvertence  or  mistake,  and  the  wrong  was  not  intentional, 
the  value  of  the  property  when  first  taken  must  govern,  or  if  the  con- 
version sued  for  was  after  value  had  been  added  to  it  by  the  work  of  the 
defendant,  he  should  be  credited  with  this  addition." 

This  is  a  fair  and  just  rule,  and  should  control  in  this  case.  This 
holding  does  not  conflict  with  the  holding  in  the  Starr  case  nor  the 
Brown  v.  Pope  case.  The  authorities  of  the  various  States  are  in  hope- 
less conflict,  and  we  will  not  attempt  to  reconcile  them. 

Under  the  agreed  issue  presented  we  are  to  determine  only  as  to  the 
liability  of  defendants  for  either  6  cents  or  35  cents  per  tie,  and  we 
conclude  that  its  liability  is  only  for  6  cents  per  tie.  It  is  therefore 
ordered  that  the  judgment  be  reformed  and  affirmed  for  $9,  appellee  to 
pay  costs  of  this  appeal. 

Reformed  and  affirmed. 


96  Mahoney  v.  Tubbs. 

H.  0.  Mahoney  v.  Thad  Tubbs  and  J.  A.  Tubbs. 

Decided  December  19,  1903. 

Id— School  Land — Actual  Settlement. 

In  an  action  between  an  applicant  to  purchase  State  school  land  and  one 
to  whom  it  had  been  awarded,  and  in  which  the  rights  of  the  parties  depended 
on  actual  settlement,  it  was  error  for  the  court  to  define  an  actual  settler 
in  good  faith  as  being  one  who  actually  occupies  and  settles  upon  the  land 
intending  to  make  it  his,  since  the  further  purpose  to  make  a  home  on  it  by 
the  settlement  is  as  essential  as  the  settlement  itself. 

2. — Same — Bond  for  Title. 

A  bond  tor  title  to  vacant  public  land  set  apart  for  the  school  fund,  exe- 
cuted by  one  who  has  had  the  land  surveyed  with  the  intention  to  purchase 
it  under  the  law  requiring  actual  settlement  and  that  the  applicant  shall 
swear  that  he  is  not  purchasing  it  for  another,  is  void. 

Appeal  from  the  District  Court  of  Lubbock.  Tried  below  before  Hon. 
J.  M.  Morgan. 

Beatty  &  McGee,  for  appellant. 

J.  Wilson  Boyle  and  Kinder  &  Dalton,  for  appellee. 

STEPHENS,  Associate  Justice. — The  issues  determined  by  the 
jury  against  appellant  were  thus  submitted  in  the  charge  of  the  court: 
"Gentlemen  of  the  jury:  In  this  case  the  plaintiff,  H.  0.  Mahoney, 
sues  the  defendant,  John  Tutts,  in  trespass  to  try  title  to  one  section 
of  State  school  land,  situated  in  Lubbock  County,  Texas,  and  known  as 
section  No.  38,  block  JS.  Plaintiff  claims  the  land  by  virtue  of  his 
application  to  purchase  the  same  as  an  actual  settler  on  section  No.  32 
in  block  D5,  and  as  additional  land  thereto,  plaintiff's  application  bear- 
ing date  March  17,  1902.  The  defendant  John  Tubbs  claims  the  land 
in  controversy  by  virtue  of  his  application  to  purchase  the  same  as  an 
actual  settler  on  section  No.  37  block  JS,  and  as  additional  land  thereto, 
his  said  application  bearing  date  November  26,  1901.  You  are  in- 
structed that  by  the  term  'actual  settler  in  good  faith*  is  meant  one  who 
actually  occupies  and  settles  upon  land  intending  to  make  it  his.  Now, 
bearing  in  mind  the  foregoing  definition,  if  you  find  from  the  evidence 
that  the  plaintiff  H.  O.  Mahoney  was  an  actual  settler  on  his  home 
section  No.  32,  block  D5,  on  the  17th  day  of  March,  1902,  and  if  you 
further  find  from  the  evidence  that  the  defendant  John  Tubbs  was  not 
an  actual  settler  on  his  home  section  No.  37,  block  JS,  on  the  26th  day 
of  November,  1901,  you  will  find  for  the  plaintiff,  and  unless  you  so 
find  on  these  two  points,  you  will  find  for  the  defendant." 

In  defining  an  actual  settler  to  be  one  who  actually  occupies  and  set- 
tles upon  land  "intending  to  make  it  his,"  the  court  erred,  as  assigned. 
The  qualification  made  by  the  clause  just  quoted  was  misleading,  for 
something  more  is  required  of  an  intending  purchaser  of  school  land 
than,  as  suggested  by  this  charge,  actual  occupancy  with  the  intention  of 
making  the  land  his  own.    The  purpose  to  make  a  home  upon  it  by  the 
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settlement  is  as  essential  as  the  settlement  itself.    Willoughby  v.  Town- 
send,  53  S.  W.  Bep.,  581. 

It  is  insisted,  however,  that  the  evidence  conclusively  established  the 
validity  of  appellee's  settlement  and  purchase.  But  we  hardly  think 
it  was  such,  especially  as  to  his  intention  in  making  the  settlement,  in 
respect  to  which  the  charge  was  erroneous,  as  to  Warrant  the  taking 
of  that  issue  from  the  jury. 

The  rulings  under  which  the  bond  for  title  of  Thad  Tubbs,  and  other 
evidence  offered  by  appellant  in  connection  with  it  to  show  an  equitable 
title  in  himself,  was  excluded  seem  to  be  sustained  by  the  decisions  of 
our  Supreme  Court  in  the  following  cases :  Lamb  v.  James,  87  Texas, 
485;  Cattle  Co.  v.  Bedford,  91  Texas,  G43.  As  the  land  was  vacant 
public  domain  when  the  bond  for  title  was  executed,  although  it  had 
been  surveyed  for  or  at  the  instance  of  Thad  Tubbs  under  the  Act  of 
February  23,  1900,  the  bond  was  unenforcible  according  to  these  de- 
cisions, because  it  was  void,  either  on  the  ground  of  public  policy  or 
for  want  of  consideration.  For  a  discussion  of  these  cases  see  the  opinion 
of  this  court  in  Johnson  v.  Blum,  28  Texas  Civ.  App.,  10,  66  S.  VV.  Rep., 
461.  It  is  difficult  to  see  why  the  money  paid  Tubbs  by  appellant  for 
the  execution  of  the  bond  for  title  would  not  be  a  sufficient  considera- 
tion to  make  it  binding  on  him  and  his  assignee,  J.  A.  Tubbs,  who  was 
substituted  for  him  in  the  Latfd  Office,  by  way  of  estoppel  at  least,  if 
the  contract  were  not  against  public  policy.  After  all,  in  view  of  the 
provision  in  the  act  referred  to  providing  for  the  sale  of  unsurveyed 
school  land,  as  well  as  in  the  amendatory  Act  of  April  15,  1901,  and 
the  act  providing  for  the  sale  of  school  lands  generally,  requiring  an 
intending  purchaser  to  swear  that  he  is  not  purchasing  for  another,  it 
seem-,  more  consonant  with  reason  and  sound  construction  to  hold  the 
bond  for  title  in  question,  which  seemed  to  make  it  obligatory  on  Tubbs 
to  make  a  false  affidavit,  void  for  that  reason,  than  for  want  of  con- 
sideration. 

For  the  error  in  the  charge  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 
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98  P.  &  N.  T.  By.  Co.  v.  Bowman. 


Pecos  &  Nobthern  Texas  Railway  Company  v. 

Nannie  Bowman. 

Decided  December.  19,  1903. 

1, — Railroads— Personal  Injury — Public  Road. 

Where  plaintiffs  team,  while  she  was  driving:  along  a  road,  were  fright- 
ened by  a  car  negligently  left  in  an  unusual  position  near  a  crossing,  it  was 
Immaterial,  as  to  the  liability  of  the  defendant  railway  company,  that  the 
road  had  never  been  established  as  a  public  road  by  the  commissioners  court 
nor  became  such  by  dedication  or  prescription,  where  it  had  become  public 
by  long  continued  use  with  the  knowledge  and  consent  of  the  company. 

2d — Same — Contributory  Negligence. 

Nor  did  the  fact  that  plaintiff  might  have  reached  her  destination  by  a 
different  route  and  over  a  legally  established  public  road  affect  the  defend* 
ant's  liability. 
3^— Pleading  and  Proof— Personal  Injuries— Value  of  Services. 

Where  in  an  action  for  personal  injuries  plaintiffs  petition  did  not  spe- 
cifically allege  the  value  per  month  of  her  services  before  the  injury,  but  did 
show  that  they  had  been  valuable,  and  that  the  injury  had  permanently  dis- 
abled her,  and  claimed  damages  for  permanent  Inability  to  perform  future 
labor,  this  was  sufficient  to  admit  evidence,  over  objection,  of  the  value  per 
month  of  her  services  before  the  injury,  there  being  no  exception  to  the 
pleading  because  of  the  failure  to  specifically  allege  the  value  of  such  serv- 
ices. 

Appeal  from  the  District  Court  of  Deaf  Smith.  Tried  below  before 
Hon.  Ira  Webster. 

J.  W.  Terry  and  Browning,  Madden  &  Trvlove,  for  appellant. 

Witherspoon  &  Gough  and  Turner  &  Boyce,  for  appellee. 

STEPHENS,  Associate  Justice. — June  18,  1901,  as  appellee  was 
approaching  the  town  of  Hereford,  Texas,  traveling  in  a  vehicle  drawn 
by  two  horses  along  a  public  road  near  appellant's  railway  track,  her 
team,  taking  fright  at  a  stock  car  in  an  unusual  position — one  end  being 
off  the  track  and  in  the  road — ran  away  and  threw  her  out,  from  which 
she  sustained  personal  and  other  injuries.  The  verdict  in  her  favor  for 
damages  in  the  sum  of  $1125  as  compensation  for  these  injuries  was 
warranted  by  the  evidence,  both  as  to  the  ground  and  amount  of  recovery, 
and  we  therefore  find  the  facts  to  be  substantially  as  alleged  in  her 
petition. 

Liability  is,  however,  stoutly  denied  by  appellant  because  the  road 
appellee  was  traveling  ran  across  land  owned  by  appellant  and  had 
never  been  established  as  a  public  road  by  the  Commissioners  Court  of 
Deaf  Smith  County,  by  dedication  or  by  prescription.  But,  while  this 
is  true,  it  had  become  public  by  long  continued  use  with  the  knowledge 
and  consent  of  appellant,  if  not  by  its  invitation,  which  was  sufficient 
to  impose  on  appellant  the  duty  of  taking  a  reasonable  degree  of  care  for 
the  safety  of  persons  permitted  to  travel  and  known  to  be  traveling  such 
road.  This  road  crossed  appellant's  railway  track  near  the  place  of  the 
accident,  and  the  evidence  tended  to  show  that  a  suitable  crossing  had 
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been  made  there  by  appellant,  or  at  least  by  its  consent.  The  further 
•contention  that  appellee  was  not  entitled  to  recover  because  she  might 
have  reached  her  destination  by  a  different  route  and  over  a  legally 
established  public  road  is  equally  untenable.  The  law  covering  the 
issues  of  liability  raised  by  the  pleadings  and  evidence  was  correctly 
and  sufficiently  submitted  in  the  charge  of  the  court,  including  the 
special  charges  given  at  the  request  of  appellant,  and  there  was  no  error 
in  refusing  the  other  special  charges. 

The  only  assignment  of  error  which  seems  to  require  discussion  is 
the  thirteenth  in  the  brief,  reading:  "The  court  erred  in  admitting 
evidence  for  plaintiff,  over  defendant's  objections,  as  to  the  reasonable 
value  of  plaintiff's  services,  because  there  are  no  allegations  in  plaintiff's 
pleadings  as  to  such  reasonable  value,  as  is  fully  complained  of  in 
defendant's  bill  of  exceptions  number  1 ;  and  further  erred  in  overruling 
defendant's  motion  for  a  new  trial  because  of  such  error."  While  the 
petition  did  not  specifically  allege  the  value  per  month  of  appellee's 
services  before  the  injury,  which  she  was  permitted  over  objection  to 
prove,  it  did  show  by  the  facts  alleged  that  the  same  had  been  valuable, 
and  that  the  injury  had  permanently  disabled  her,  and  claimed  damages 
in  the  gross  sum  of  $3000  to  compensate  her  for  "physical  pain  and 
mental  anguish  and  permanent  injuries  to  said  (her)  side  and  wrist, 
and  permanent  inability  to  perform  future  labor."  The  petition,  which 
gave  a  few  items  of  expense  and  other  loss,  was  not  excepted  to  for  not 
fully  itemizing  the  sum  sued  for,  or  for  not  specifically  alleging  the  value 
of  appellee's  services  before  she  was  injured.  The  assignment  is  there- 
fore overruled. 

The  judgment  is  affirmed. 

Affirmed. 


100  P.  &  N.  T.  By.  Co.  v.  Williams. 


Pecos  &  Northern  Texas  Railway  Company  v. 

Lulu  L.  Willliams. 

Decided  December  19,  1903. 

1*— Pleading— Personal  Injury. 

In  an  action  for  personal  injuries  plaintiff's  petition  set  forth  the  injuries, 
sickness  and  suffering  resulting  from  her  having  been  put  off  a  train  in  a 
snowstorm,  and  also  alleged  that  pus  had  been  caused  to  form  in  and  near 
the  bone  behind  her  ear  which  might  require  an  exceedingly  dangerous  and 
painful  operation  to  be  performed  such  as  might  result  in  her  death.  The 
charge  did  not  submit  such  matter  to  the  Jury  as  an  element  of  damages. 
Held,  that  an  objection  to  the  pleading  as  being  of  matters  conjectural  and 
uncertain,  and  as  calculated  to  prejudice  the  minds  of  the  jury,  was  not  well 
taken,  and  that  such  averments  might  be  construed  merely  as  descriptive  of 
plaintiff's  Injuries. 

2^— Personal  Injury — Measure  of  Damage*— Prior  Delicate  Health. 

Where  plaintiff  was  carried  a  mile  beyond  her  station  and  put  off  the 
train  in  a  snowstorm,  the  fact  that  the  railway  company  had  no  notice  that 
she  was  then  and  had  been  all  her  life  of  delicate  health,  and  that  she  was 
without  sufficient  wraps  and  heavy  clothing  to  withstand  the  storm,  will  not 
absolve  the  company  from  liability  for  the  entire  injury  occasioned  by  its 
negligence. 

3* — Same— Evidence  in  Rebuttal. 

Where  the  defendant  had,  on  cross-examination,  developed  the  fact  that 
no  physician  had  been  called  to  attend  plaintiff,  it  was  admissible  for  plain- 
tiff to  show  that  she  and  her  father  were  too  poor  to  employ  a  physician. 

4-— Same— Mortality  Tables. 

It  being  shown  that  plaintiff's  Injuries  were  permanent,  mortality  tables 
were  admissible  to  show  the  life  expectancy  of  one  of  her  age  and  sex. 
although  such  tables  were  based  on  experience  with  insurable  subjects,  peo- 
ple of  average  health,  and  plaintiff's  general  health  was  such  that  she  could 
not  obtain  insurance.  Such  matter  went  to  the  weight  and  not  the  admis- 
sibility of  the  evidence. 

6- — Carrier  of  Passengers— Degree  of  Cars— 'Ejecting  Passenger. 

Where  a  lady,  traveling  alone,  was  carried  a  mile  beyond  her  station 
through  the  carrier's  fault  and  was  then  put  off  in  a  snowstorm,  and  so  com- 
pelled to  walk  back,  although  she  was  thinly  clad  and  requested  that  the 
tmln  be  backed  to  the  station.  It  seems  that  a  charge  holding  defendant  to 
the  exercise  of  the  highest  degree  of  care  towards  passengers  was  not  error, 
but  if  so  it  was  harmless  error,  as  the  evidence  showed  that  defendant  failed 
to  use  ordinary  care. 

Appeal  from  the  District  Court  of  Deaf  Smith.  Tried  below  before 
Hon.  Ira  Webster. 

J.  W.  Terry' and.  Browning,  Madden  &  Trulove,  for  appellant. 

Turner  £  Boyce  and  John  P.  Slaion,  for  appellee. 

CONNER,  Chief  Justicb. — This  is  an  appeal  from  a  judgment  of 
$2000  in  favor  of  appellee,  as  damages  for  personal  injuries  resulting 
from  the  alleged  wrongful  act  of  appellant's  servants  in  ejecting  appellee 
from  one  of  appellant's  trains,  whereon  she  was  a  passenger,  about  one 
mile  beyond  the  point  of  her  destination,  whereby  she  was  compelled, 
while  thinly  clad  and  unprepared,  to  walk  through  snow  and  storm  back 
to  her  station,  by  reason  of  which  she  took  a  severe  cold,  suffered  mental 
and  physical  pain,  and  received  permanent  injuries. 
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Appellee  alleged,  among  other  things,  that  she  was  and  long  prior  to 
the  wrongs  complained  of  had  been  a  frail  and  delicate  person,  unable 
to  withstand  exposure  to  inclement  weather,  *  *  *  and  that  as  a 
direct  result  of  the  exposure  endured  on  account  of  the  wrongful  acts 
charged  she  took  a  severe  cold  which  resulted  in  tonsilitis,  excruciating 
pains  in  her  neck  and  head  and  a  pus  discharge  from  her  right  ear; 
*  *  *  that  the  mastoid  bone  behind  the  right  ear  had  pained  her, 
a  large  amount  of  pus  having  formed  in  and  near  said  bone,  "which 
may  require  an  exceedingly  painful  and  dangerous  operation  to  be  per- 
formed which  may  result  in  plaintiff's  death." 

It  is  first  insisted  that  "things  which  may  be  required,  may  result, 
may  come  to  pass  in  the  future,"  are  so  uncertain  and  conjectural  in 
nature  as  not  to  be  susceptible  of  proof,  or  to  constitute  legal  elements 
of  damage,  and  that  "allegations  of  such  facts  in  a  manner  calculated 
to  bias  or  prejudice  the  minds  of  the  jury  against  the  defendant  against 
whom  a  verdict  and  judgment  are  rendered,  constitutes  reversible  error." 
It  is  undoubtedly  true  that  mere  possible  or  speculative  consequences 
of  a  wrongful  act  are  too  remote  and  not  proper  elements  of  damage, 
but  the  court  submitted  no  such  element  to  the  jury,  nor  do  we  find 
objection  to  any  evidence  of  mere  conjectural  results  of  the  injuries 
appellee  establishes  by  her  testimony,  and  we  see  nothing  in  the  mere 
manner  of  making  the  averments  quoted,  which  is  the  specific  objection 
made,  that  could  have  operated  to  appellant's  prejudice.  Besides,  there 
seems  to  be  force  in  appellee's  contention  that  said  averments  are  to  be 
construed  merely  as  descriptive  of  the  extent  of  her  injuries,  and  not 
as  presenting  the  elements  of  damage. 

What  appears  to  be  appellant's  principal  contention  arises  from  the 
objection  presented  in  multiplied  forms  to  appellee's  averments  and 
proof  to  the  effect  that  she  was  a  person  of  delicate  health,  unprotected, 
without  sufficient  wraps  and  clothing  to  withstand  the  raging  storm  of 
wind,  rain,  sleet  and  snow  described,  and  that  she  had  been  afflicted 
with  an  ear  trouble  since  early  childhood.  The  contention  is  in  effect 
that,  in  the  absence  of  notice  of  such  condition  of  the  person,  appellant 
is  not  liable  for  such  injuries  as  may  have  resulted  to  appellee  "in 
excess  of  what  would  have  resulted  to  a  woman  in  a  natural  state  of 
health,  and  clothed  as  one  would  naturally  be  expected  to  clothe  herself 
to  make  such  trip  in  such  weather." 

The  appellee  in  the  case  of  Driess  v.  Frederich,  73  Texas,  460,  had 
had  a  limb  broken  some  sixteen  years  prior  to  the  injury  thereto  of 
which  he  complained,  and  our  Supreme  Court,  in  disposing  of  a  requested 
charge,  said :  "If,  by  the  charge  asked,  appellants  desired  the  jury  to 
understand  that  appellee  would  only  be  entitled  to  recover  damages  on 
account  of  the  injury  received  through  appellant's  negligence,  which 
would  have  resulted  had  his  limb  not  been  before  fractured,  then  the 
charge,  which  might  have,  been  so  understood,  was  properly  refused. 
The  damages  which  appellee  was  entitled  to  recover  were  the  damages 
resulting  to  himself  conditioned  as  he  was  at  the  time  of  the  injury, 
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and  not  such  damages  as  he  might  have  been  entitled  to  had  his  condi- 
tion been  different.  That  the  injury  resulting  from  the  negligence  of 
appellants  may  have  been  aggravated  or  more  easily  caused  by  reason  of 
the  fact  that  the  limb  had  received  a  former  injury  can  not  affect  the 
question  of  Tight  to  or  measure  of  damages." 

The  same  question  in  substance  was  presented  in  this  court  in  the 
case  of  St.  Louis  Southwestern  Railway  Co.  v.  Ferguson,  26  Texas  Civ. 
App.,  460,  64  S.  W.  Rep.,  797,  and  after  a  review  of  authorities  we 
then  said :  "The  court  gave  the  proper  standard  of  care ;  and  the  degree 
of  care  so  prescribed,  in  our  judgment,  must  be  exercised  by  the  carrier 
of  passengers  in  the  light  of  an  imputed,  if  not  actual,  knowledge  that 
the  aged,  the  infirm,  and  those  in  delicate  condition  may  and  do  con- 
stantly travel  on  the  passenger  trains  of  the  country.  Humanity  is  heir 
to  many  ills  and  destructive  conditions  requiring  notice  and  peculiar 
care,  and  those  commonly  and  constantly  engaged  in  their  transportation 
for  hire  ought  not  to  be  heard  to  say  in  excuse  for  their  negligence, 
.  'We  were  without  notice  of  the  fact/  "  A  writ  of  error  was  refused  in 
Railway  Co.  v.  Ferguson,  and  we  conclude  that  all  assignments  herein, 
involving  the  question  must  be  overruled. 

The  evidence  to  the  effect  that  appellee  and  her  father  were  too  poor 
to  employ  a  physician  was  clearly  admissible  in  explanation,  as  offered,, 
of  the  fact  developed  by  appellant  on  cross-examination  that  no  physician 
had  been  employed.  Nor  do  we  think  the  court  committed  error  in 
admitting  mortality  tables  showing  appellee's  life  expectancy  was  40 
and  17-100  years.  The  objection  was  that  such  tables,  as  was  shown, 
were  based  upon  the  average  continuance  of  life  in  insurable  subjects 
of  good  health;  whereas  appellee,  as  alleged  and  proved,  was  not  in  good 
health  or  an  insurable  subject.  We  think  the  objection  noted  goes  to 
the  weight  and  not  to  the  admissibility  of  the  tables  mentioned.  There 
was  evidence  tending  to  show  permanent  injuries,  and  appellee's  condi- 
tion was  a  proper  subject  of  consideration  in  connection  with  the  mor- 
tality tables  and  other  evidence  in  determining  her  life  expectancy.  The 
evidence  of  appellee's  condition  tended  of  course  to  show  that  an  average 
continuance  of  her  life  was  not  to  be  expected,  but  in  the  absence  of  a 
contrary  showing,  we  must  assume  that  the  jury  gave  the  proper  effect 
to  the  evidence.  What  we  said  in  Railway  Co.  v.  Long,  26  Texas  Civ. 
App.,  601,  3  Texas  Ct.  Rep.,  631,  is  here  applicable,  viz:  "The  usual 
and  well  recognized  method  of  proving  life  expectancy  is  by  standard 
life  tables  shown  to  be  such  by  a  qualified  witness,  to  which  may  be 
added,  for  the  purpose  of  varying  the  conclusion  to  be  drawn  from  the 
tables,  evidence  that  the  condition  of  health  and  strength  is  substantially 
different  in  a  given  case  from  that  usually  enjoyed  by  persons  of  the 
same  age.  Abbott's  Trial  Ev.,  724^  Rogers  on  Exp.  Test.,  sees.  160, 
163."    See  also  Railway  Co.  v.  Griffith  (Ark.),  39  S.  W.  Rep.,  550. 

Objection  is  made  to  the  charge  in  that  it  imposed  upon  appellant 
that  high  degree  of  care  generally  required  of  railway  companies  in  the 
transportation  of  passengers;  the  contention  being,  to  use  the  language 
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of  appellant's  argument,  that  "when  a  passenger  has  safely  alighted 
from  the  train,  without  accident,  the  rule  in  the  charge  closes.  *  *  * 
The  rule  is  a  protection  against  accidents  in  transporting  only,  and  its 
application  extends  to  no  sort  of  injuries  other  than  those  resulting 
during  transportation  from  defects  in  appliances  or  such  accidents  as 
result  from  the  handling  of  appliances/'  If  it  be  conceded,  which  we 
are  by  no  means  inclined  to  do,  that  ordinary  care  only  was  required 
of  appellant  to  so  fulfill  its  contract  of  carriage  as  to  eafely  deposit 
appellee  at  the  point  of  destination,  and  that  the  charge  was  therefore 
erroneous,  the  error  is  nevertheless  harmless,  inasmuch  as  we  think  it 
clear  that  those  in  charge  of  the  train  violated  every  rule  of  care  that 
with  any  reason  can  be  applied  to  the  circumstances.  Appellee's  evi- 
dence, which  has  been  established  by  the  verdict  of  the  jury,  was  to 
the  effect  that  she  was  a  passenger  whose  known  destination  was.  Un- 
barger,  a  regular  station  on  appellant's  line  of  railway;  that  she  was 
transported  about  one  mile  beyond  her  station,  at  which  no  stop  was 
made,  and  was  by  the  conductor  required  to  get  off,  thinly  clad,  in  a 
driving  storm  of  wind,  snow  and  sleet,  after  which  she  was  required 
to  walk  back  to  the  station  in  several  inches  of  snow  with  low-quartered 
shoes,  in  consequence  of  all  which,  and  without  contributory  negligence 
on  her  part,  as  has  also  been  affirmed  by  the  verdict,  she  suffered  great 
and  long  continued  physical  and  mental  pain  and  permanent  injury. 
The  conductor  must  have  known  of  the  snow  and  of  the  storm  and  of 
appellee's  unprepared  condition,  and  it  seems  plain  that  his  duty  under 
the  circumstances,  as  determined  by  any  rule  of  care,  was  to  have  backed 
his  train  to  the  station  as  appellee  testified  she  requested. 

The  same  paragraph  of  the  charge  is  also  objected  to  on  other  grounds 
to  the  effect  that  it  assumes  as  true  an  issuable  fact,  authorizes  a  double 
recovery,  and  does  not  require  the  finding  of  damages  to  be  predicated 
on  the  evidence.  The  charge  has  been  carefully  considered,  and  we 
think  none  of  the  objections  are  maintainable.  In  authorizing  a  recovery 
for  exposure  to  inclement  weather  and  also  for  such  other  damages  as 
might  result  from  "serious"  injury,  etc.,  that  might  result  from  such 
exposure,  the  court,  we  think,  was  merely  adapting  the  charge  to  the 
phases  of  the  evidence  tending  to  show  temporary  discomfiture  and  pain 
only,  and  that  tending  also  to  show  serious  injury,  etc.  The  charge 
as  a  whole  could  hardly  have  been  misleading,  and  all  objections  thereto 
are  overruled. 

We  find  no  error  in  the  refusal  of  special  charges,  think  the  evidence 
supports  the  material  allegations  of  appellee's  petition  and  the  verdict, 
in  amount  as  well  as  in  other  particulars,  and  the  judgment  is  accord- 
ingly affirmed. 

Affirmed. 
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W.  M.  Wabd  v.  Ollib  Ward. 

Decided  December  19,  1903. 

Infant — Custody — Mother's  Unfitness.  * 

In  a  contest  between  the  paternal  grandfather  and  the  mother  over  the 
custody  of  a  boy  of  four  years  of  age,  where  the  grandparent  had  pleaded 
that  the  mother  had  a  bad  reputation  for  chastity,  truth  and  honesty,  it  was 
reversible  error  for  the  trial  court  to  sustain  exceptions  to  such  allegation 
and  refuse  to  hear  evidence  In  its  support. 

Appeal  from  the  District  Court  of  Swisher.  Tried  below  before  Hon. 
Ira  Webster. 

W.  T.  Kelley  and  Turner  &  Boyce,  for  appellant. 

SPEER,  Associate  Justice. — This  is  a  contest  between  the  paternal 
grandfather  upon  the  one  hand  and  the  mother  upon  the  other  over 
the  custody  of  an  infant,  a  boy  four  years  of  age.  The  trial  court 
awarded  the  custody  to  the  mother,  and  while  we  are  loath  to  disturb 
that  judgment  yet  a  just  appreciation  of  the  rights  of  the  minor,  we 
think,  compels  us  to  remand  the  cause.  Appellant  pleaded  among 
other  things  that  the  mother  of  the  infant  had  "a  bad  reputation  for 
chastity,  truth,  veracity  and  honesty,"  and  the  trial  court  sustained 
a  special  exception  to  such  allegation,  and  refused  to  hear  evidence  in 
its  support.  A  parent's  claim  to  the  custody  of  an  infant  is  of  course 
ordinarily  superior  to  that  of  any  other  person,  but  it  is  not  alone  to 
the  right  or  wish  of  the  parent  we  are  to  look  in  determining  such  ques- 
tion. Such  right  is  not  absolute.  The  interest  of  the  child  is  the  first 
consideration,  and  if  such  parent  is  for  any  reason  an  unsuitable  per- 
son to  have  its  care,  the  custody  should  be  awarded  elsewhere.  If  the 
mother  in  this  instance  is  a  woman  of  bad  reputation  in  the  particulars 
mentioned,  that  fact  should  be  considered  by  the  court  or  jury  in  de- 
termining the  award.  A  mother's  reputation  in  these  respects  might 
be  so  notoriously  bad  as  to  render  it  altogether  out  of  the  question  that 
she  should  be  permitted  to  rear  her  child  when  a  better  home  is  offered 
it.  We  have  nothing  to  do  with  the  weight  of  the  proposed  testimony 
in  this  case,  but  merely  rule  that  the  allegation  should  not  have  been 
stricken  out,  and  that  evidence  should  have  been  admitted  in  its  sup- 
port. 

We  can  not  consider  the  bill  of  exception  taken  to  the  court's  ruling 
in  admitting  the  letter  written  to  apellee  by  the  deceased  husband,  for 
the  reason  that  such  bill  does  not  appear  to  have  been  approved  or 
allowed  by  the  court.  Clitus  v.  Langford,  24  S.  W.  Hep.,  325.  In  view 
of  another  trial,  however,  we  doubt  the  admissibility  of  the  evidence. 
It  appears  to  be  hearsay. 

For  the  error  discussed,  we  reverse  the  judgment  and  remand  the 
cause. 

Reversed  and  remanded. 
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Cameron  Mill  and  Elevator  Company  v.  P.  M.  Anderson. 

Decided  December  19,  1903. 

1<— Personal   Injury— Negligence  of  Independent  Contractor— Respondeat  Su- 
perior—Excavation in  Street. 

Defendant  company,  needing:  to  have  some  underground  oil  tanks  put  in, 
let  the  work  to  an  independent  contractor.  The  work  necessarily  required 
an  excavation  in  a  public  street,  and  such  excavation  having  been  left  un- 
guarded at  night  by  the  contractor,  plaintiff  fell  therein  and  was  injured. 
Defendant  exercised  no  control  over  the  actual  work,  and  did  not  know  that 
the  excavation  was  left  unguarded.  Held,  that  defendant  was  liable  for  the 
injury,  since  it  could  not  knowingly  set  in  operation  causes  thus  dangerous 
to  others  without  taking  all  reasonable  precaution  to  anticipate,  obviate  and 
prevent  such  probable  consequences. 

2j— Same — Injury  as  Direct  Result  of  the  Work. 

Defendant  having  authorized  and  caused  the  excavation  to  be  made  in 
a  public  street,  thereby  necessarily  rendering  public  travel  dangerous  by 
reason  of  the  work  itself  and  not  merely  the  negligent  manner  of  its  per- 
formance, public  policy  forbids  that  it  should  avoid  responsibility  for  the 
consequences  naturally  to  be  apprehended  in  the  course  of  the  work  by 
committing  it  to  an  independent  contractor. 

3* — Seme— Respondeat  Superior  Not  Applicable,  When. 

Where  the  defect,  obstruction  or  fault  is  purely  collateral  to  the  work 
contracted  to  be  done,  and  is  the  result  entirely  of  the  wrongful  act  of  the 
independent  contractor  or  his  workmen/  the  employer  should  not  be  held 
liable,  because  such  act  is  not  to  be  anticipated  by  him. 

4y— ■ Same— Charge— -Measure  of  Damages  to  Minor. 

Charge  held  to  properly  state  the  rule  as  to  the  measure  of  damages 
for  personal  injury  to  a  minor,  and  as  not  subject  to  the  objection  that  It 
authorized  the  assessment  of  damages  to  ensue  prior  to  his  majority  and 
recoverable  only  by  his  parent. 

5. — Same— Charge  as  to  Certainty  of  Proof. 

The  court  properly  refused  a  charge  directing  the  Jury  to  allow  for  such 
results  only  as  appeared  from  the  preponderance  of  the  evidence  reasonably 
certain  to  ensue  in  the  ordinary  course  of  nature,  as  this  would  mean  such 
results  as  would  follow  beyond  a  reasonable  doubt,  and  it  la  only  required 
that  the  evidence  should  show  a  reasonable  probability  of  the  occurrence  of 
future  ill  effects  of  the  injury. 

6- — Same — Burden  of  Proof  on  Contributory  Negligence. 

A  charge  that,  "on  the  issue  of  contributory  negligence  the  burden  of 
proof  is  on  the  defendant,  and  unless  the  Jury  believe  by  a  preponderance  of 
the  evidence  that  plaintiff  was  guilty  of  negligence  causing  or  contributing 
to  cause  his  injuries,  they  will  find  that  he  was  not  guilty  of  such  negli- 
gence," is  not  so  worded  as  to  suggest  the  Idea  that  the  jury  were  probably 
misled  into  the  belief  that  they  were  to  look  only  to  the  evidence  introduced 
by  the  defendant  upon  this  issue,  and  is  not,  under  the  facts  of  this  case, 
obnoxious  to  the  rule  announced  in  Railway  v.  Hill,  95  Texas,  629,  as  to 
when  the  burden  of  proof  Is  not  on  the  master  as  to  showing  contributory 
negligence. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  Mike  E.  Smith. 

Geo.  Thompson  and  R.  W.  Flournoy,  for  appellant 

W.  R.  Parker,  Capps  &  Gantey,  and  Theodore  Mack,  for  appellee. 

SPEEE,  Associate  Justice. — By  permission  of  the  city  council,  ap- 
pellant caused  to  be  dug  in  one  of  the  streets  of  the  city  of  Fort  Worth 
adjacent  to  its  elevator  plant,  a  hole  some  34  feet  long,  28  feet  wide, 
and  12  or  14  feet  deep.    The  excavation  was  made  for  the  purpose  of 
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putting  in  some  underground  storage  tanks  for  fuel  oil.  Into  this  pit 
appellee,  a  boy  of  13  years,  fell  and  was  seriously  injured.  The  acci- 
dent occurred  about  9  o'clock  at  night,  at  a  time  when  none  of  the 
workmen  engaged  in  digging  the  pit  was  in  or  about  the  place.  There 
were  no  lights  or  barricades  or  signals  about  it,  and  the  street  was  dark. 
Appellee,  who  had  no  previous  notice  of  the  excavation,  had  either  just 
mounted,  or  was  in  the  act  of  mounting,  his  bicycle,  to  proceed  up  the 
street  when  he  was  precipitated  into  the  pit  and  injured  as  aforesaid. 
The  actual  work  of  making  the  excavation  was  being  done  by  one 
McFadden  under  a  contract  with  appellant  by  the  terms  of  which  he 
had  exclusive  control  of  the  work.  Appellant  did  not  know  that  the 
pit  was  not  guarded  or  protected  at  night,  and  had  never  given  the 
contractor  any  instructions  upon  that  point,  but  understood  that  the 
contractor  was  competent  and  experienced  and  took  it  for  granted  that 
he  would  do  what  was  necessary  to  make  the  work  safe. 

The  appellee  had  a  judgment  for  $10,500,  from  which  this  appeal  ifr 
prosecuted. 

The  question  of  paramount  importance  in  the  case  arises  out  of  ap- 
pellant's contention  that  since  the  work  of  making  the  excavation  was. 
that  of  an  independent  contractor,  it  is  in  nowise  liable  for  his  negli- 
gence in  failing  to  put  proper  safeguards  about  the  pit.  There  seem& 
to  be  an  absence  of  authority  at  home  and  a  contrariety  of  opinion 
abroad  as  to  the  law  applicable  to  the  state  of  facts  here  presented.  But 
we  conclude  that  the  better  reason  is  against  such  contention,  and 
requires  a  holding  in  favor  of  appellant's  liability. 

Ordinarily,  we  know  that  the  principle  respondeat  superior  does  not- 
extend  to  cases  of  independent  contracts,  but  it  is  not  alone  upon  this 
doctrine  that  we  predicate  liability.  Indeed  it  may  be  doubted  if  the- 
doctrine  of  respondeat  superior  has  any  application.  Appellant  is  not 
the  superior  of  McFadden  in  the  sense  that  it  had  any  control  over  the- 
men  or  agencies  employed  in  the  work,  but  its  liability  rests  upon  the- 
broad  ground  that  it  can  not  knowingly  set  in  operation  causes  danger- 
ous to  the  persons  of  others  without  taking  all  reasonable  precautions  to* 
anticipate,  obviate  and  prevent  such  probable  consequence.  In  other 
words,  that  appellant  can  not  cause  to  be  dug  in  a  public  street  an, 
excavation  the  necessary  effect  of  which  is  to  create  an  obstruction  or* 
defect  which  would  render  the  street  dangerous  for  trayel  unless  prop- 
erly guarded,  without  being  liable  for  such  injuries  as  are  the  direct 
result  of  such  work.  In  such  case  it  is  no  defense  that  the  work  was- 
in  the  hands  of  a  competent  independent  contractor. 

In  Thomas  v.  Harrington,  54  Atl.  Rep.,  286,  Lord  Cockburn  is 
quoted  as  saying:  "There  is  an  obvious  difference  between  committing 
work  to  a  contractor  to  be  executed,  from  which,  if  properly  done,  no- 
injurious  consequences  can  arise,  and  hatoding  over  to  him  work  to  be 
done  from  which  mischievous  consequences  will  arise  unless  preventive 
measures  are  adopted.  While  it  may  be  just  to  hold  the  party  authoriz- 
ing work  in  the  former  case  exempt  from  liability  for  injury  resulting 
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from  negligence  which  he  had  no  reason  to  anticipate,  there  is,  on  the 
other  hand,  good  ground  for  holding  him  liable  for  injury  caused  by 
an  act  certain  to  be  attended  with  injurious  consequences,  if  such  con- 
sequences are  not  in  fact  prevented,  no  matter  through  whose  default 
the  omission  to  take  the  necessary  measures  for  such  prevention  may 
arise."  In  the  case  cited,  which  is  very  similar  to  the  one  before  us, 
the  Supreme  Court  of  New  Hampshire  say:  "Such  an  excavation  in  a 
street  is  a  nuisance,  because  it  renders  public  travel  dangerous,  and 
makes  extra  precautions  necessary  for  the  protection  of  travelers.  Hence 
it  becomes  the  duty  of  the  defendants  who  authorized  and  caused  the 
ditch  to  be  dug,  to  protect  the  public  from  the  danger  occasioned 
,  thereby.  They  knew  the  work  could  not  be  done,  in  its  reasonable  and 
proper  prosecution,  without  increasing  the  danger  of  public  travel  in 
the  highway  at  that  point.  The  danger  arose  directly  from  the  work 
which  they  required  to  be  done,  and  not  from  the  negligent  manner  of 
its  performance.  In  such  a  case  one  can  not  avoid  responsibility  for  the 
consequences  naturally  to  be  apprehended  in  the  course  of  the  perform- 
ance of  the  work  by  employing  another  to  do  the  work  as  an  independent 
contractor." 

In  Bobbins  v.  Chicago,  4  Wall.,  657, 18  Law  Ed.,  432, — a  case  of  an 
unguarded  area  in  a  public  street, — the  Supreme  Court  of  the  United 
States  tersely  announce  the  rule  of  exemption  and  its  exception  in  the 
following  words:  "Where  the  obstruction  or  defect  caused  or  created 
in  the  street  is  purely  collateral  to  the  work  contracted  to  be  done,  and 
is  entirely  the  result  of  the  wrongful  acts  of  the  contractor  or  his 
workmen,  the  rule  is  that  the  employer  is  not  liable;  but  where  the 
obstruction  or  defect  which  occasioned  the  injury  results  directly  from 
the  acts  which  the  contractor  agrees  and  is  authorized  to  do,  the  person 
who  employs  the  contractor  and  authorizes  him  to  do  those  acts  is 
equally  liable  to  the  injured  party." 

Chief  Justice  Haney,  in  delivering  the  opinion  of  the  Supreme  Court 
of  South  Dakota,  in  McCarrier  v.  Hollister,  89  N.  W.  Rep.,  862,  said: 
"The  contract  in  the  case  at  bar  contemplated  an  excavation  in  one  of 
the  principal  streets  of  the  city  of  Sioux  Falls.  The  work  contracted 
for  could  not  be  done  without  creating  a  condition  in  the  public  thor- 
oughfare from  which  mischievous  consequences  might  reasonably  be 
expected  to  arise  unless  preventive  measures  were  adopted.  An  excava^ 
taon  for  the  purpose  of  constructing  a  sewer  may  not  be  unlawful,  but 
it  is  certainly  intrinsically  dangerous,  and  unless  properly  guarded, 
liable  to  cause  personal  injuries.  The  nature  of  the  work  demands 
more  than  its  proper  performance.  Digging  the  ditch  and  laying  the 
pipe  are  not  enough.  Lights,  barriers,  or  other  safeguards  are  required 
during  the  progress  of  the  work  to  protect  persons  from  such  accidents 
as  the  one  resulting  in  plaintiff's  injury.  Where  the  work  contem- 
plated by  the  contract  is  of  such  a  nature  that  public  safety  requires 
something  more  to  be  done  than  the  mere  construction  of  the  improve- 
ment, we  think  the  owner  of  the  property  owes  a  duty  to  the  public  to 
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Bee  that  proper  safeguards  are  taken,  and  that,  where  such  precautions 
are  not  taken,  he  should  not  escape  liability  for  resulting  injuries  " 

To  the  same  effect  is  the  opinion  of  Chief  Justice  Parker,  of  the  New 
York  Court  of  Appeals,  in  Deming  v.  Terminal  Railway,  61  N.  E.  Rep., 
986,  wherein  he  says:  "I  have  thus  called  attention  to  the  principal 
authorities  relied  upon  by  the  appellant  in  support  of  his  contention 
that  Blake  v.  Ferris  (5  N.  Y.,  48)  is  still  the  law  for  every  question 
decided  by  it,  and  have  pointed  out  the  fact  that  not  one  of  those  cases 
presents  one  of  the  questions  decided  by  the  Blake  case,  namely,  that  a 
party  having  authority  to  make  the  public  streets  dangerous  for  pass- 
ers-by may  be  relieved  from  the  burden  of  guarding  the  place  of  danger 
in  the  street  by  letting  the  work  to  an  independent  contractor.  On 
the  other  hand,  it  has  been  observed  that  so  much  of  the  decision  in 
Blake  v.  Ferris  as  so  decided  was  distinctly  overruled  in  the  Storrs 
case,  the  doctrine  of  which,  in  that  respect,  has  since  been  followed  in 
several  cases  where  the  question  was  up  for  decision." 

We  think  the  principles  announced  in  these  cases  control  this  case. 
We  do  not  hold  that  the  work  undertaken  by  appellant  constituted  a 
nuisance  per  se,  but  we  do  hold  that  the  work  let  to  the  contractor 
contemplated  an  excavation  in  the  public  street  the  necessary  effect  of 
which  was  to  create  an  obstruction  or  defect  therein  dangerous  to  the 
public  using  such  street  and  from  which  injury  to  passers-by  was  reason- 
ably to  be  anticipated  unless  the  same  was  properly  guarded  or  protected, 
and  that  it  was  the  duty  of  appellant  to  see  that  such  precautions  for 
the  public  safety  were  taken.  A  sound  public  policy  requires  such  a 
holding.  There  would  be  little  protection  to  the  public  if  any  other 
rule  should  be  adopted. 

In  those  cases  where  the  defect,  obstruction  or  fault  is  purely  collateral 
to  the  work  contracted  to  be  done,  and  is  the  result  entirely  of  the 
wrongful  act  of  the  independent  contractor  or  his  workmen,  the  em- 
ployer should  not  be  held  liable,  because  such  act  is  not  to  be  antici- 
pated by  him.  Such  are  the  cases  of  Taylor  v.  Dunn,  80  Texas,  652; 
City  of  Independence  v.  Slack  (Mo.),  34  S.  W.  Rep.,  1094;  City  of 
Eichraond  v.  Sitterding  (Va.),  43  S.  E.  Rep.,  562;  Frassi  v.  McDon- 
ald (Cal.),  55  Pac.  Rep.,  139;  Southern  Oil  Co.  v.  Church,  32  Texas 
Civ.  App.,  — ,  74  S.  W.  Rep.,  797;  Central  Coal  and  Iron  Co.  v.  Grider 
(Ky.),  74  S.  W.  Rep.,  1058;  Garvcn  v.  Railway  Co.  (Mo.),  75  S.  W. 
Rep.,  193;  Fulton  County  v.  Railway  Co.  (Ga.),  13  S.  E.  Rep.,  828; 
Chartiers  Valley  Gas  Co.  v.  Waters  (Pa.),  16  Atl.  Rep.,  423.  But 
here  the  injuries  are  the  direct  result  of  the  very  thing  which  the  ap- 
pellant authorized  to  be  done.  In  addition  to  the  authorities  quoted 
from,  the  following  also  support  the  views  we  have  here  announced. 
Baumeister  v.  Markham  (Ky.),  39  S.  W.  Rep.,  844;  Colgrove  v.  Smith 
(Cal.),  36  Pac.  Rep.,  411;  Water  Co.  v.  Ware,  16  Wall.,  566,  21  Law 
Ed.,  485 ;  Garham  v.  Gross,  125  Mass.,  232 ;  Woodman  v.  Railroad  Co., 
149  Mass.,  385,  21  N.  E.  Rep.,  482 ;  Norwalk  Gas  Co.  v.  Norwalk,  63 
Conn.,  495,  522,  28  Atl.  Rep.,  32;  Storrs  v.  Utica,  17  N.  Y.,  104;  Ohio 
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South.  Ey.  Co.  v.  Morey  (Ohio),  24  N.  E.  Hep.,  269;  Davis  v.  Sum- 
merfield  (N.  C),  45  S.  E.  Rep.,  654;  Bonaparte  v.  Wiseman  (Md.), 
44  Law.  Rep.  Ann.,  482 ;  Murphy  v.  Perlstein,  76  N.  Y.  S.,  657 ;  Arm 
v.  Herter,  79  N.  Y.  S.,  825 ;  Dillon  on  Mun.  Corp.,  sees.  1029-1033. 

There  are  other  cases  in  apparent  and  probably  real  conflict  with  the 
views  here  expressed,  but  we  shall  make  no  effort  to  review  them,  rest- 
ing contented  with  the  conclusion  we  have  reached. 

A  number  of  assignments  are  directed  to  the  following  paragraph  of 
the  court's  charge,  viz:  "If  you  find  for  the  plaintiff  you  will  assess 
his  damages  at  such  a  sum  of  money  as  in  your  opinion  will  be  reason- 
able and  just  compensation  for  the  injuries  he  has  sustained.  In  esti- 
mating the  damages  you  will  take  into  consideration  the  physical  and 
mental  pain,  if  any,  he  has  sustained  by  reason  of  6uch  injuries,  if  any, 
and  if  you  believe  from  the  evidence  that  plaintiff  has  not  yet  recovered 
and  that  his  injuries  are  permanent,  and  that  he  will  hereafter  suffer 
pain  and  anguish  therefrom,  and  that  his  ability  to  labor  and  earn 
money,  subsequent  to  his  majority,  is  and  will  be  impaired  by  reason 
of  said  injuries,  if  any,  then  you  will  take  this  into  consideration  in 
estimating  the  damages;  but  you  will  exclude  from  your  consideration 
any  loss  or  impairment  of  earning  power,  if  any,  during  his  minority." 

It  is  urged  that  this  charge  did  not  limit  the  jury  to  a  consideration 
of  the  evidence  in  assessing  appellee's  damages;  that  it  authorized  a 
recovery  of  damages  that  were  recoverable  only  by  his  parent;  that  it 
gave  undue  prominence  to  the  items  of  his  damage ;  that  in  connection 
with  it  the  court  should  have  given  the  requested  charge  that  no  recov- 
ery could  be  had  for  diminished  earning  capacity  if  appellee  would 
recover  from  his  injuries  before  he  reached  his  majority;  that  special 
instruction  directing  against  a  recovery  for  appellee's  services  during 
minority  for  medical  expenses  and  nurse  hire  should  have  been  given; 
and  that  the  special  charge  directing  against  a  recovery  for  loss  of  time 
or  permanent  disability  during  appellee's  minority  should  have  been 
given.  None  of  these  complaints  is  well  taken.  Nor  should  the  special 
charge  which  directed  the  jury  to  allow  for  such  results  only  as  appeared 
from  the  preponderance  of  the  evidence  reasonably  certain  to  ensue  in 
the  ordinary  course  of  nature,  have  been  given.  This  would  mean  such 
results  as  would  follow  beyond  a  reasonable  doubt,  and  is  putting  it 
stronger  against  the  plaintiff  than  it  authorized.  It  is  only  required 
that  the  evidence  should  show  a  reasonable  probability  of  the  occurrence 
of  future  ill  effects  of  the  injury.  Gulf  C.  &  S.  P.  Ry.  Co.  v.  Harriett, 
80  Texas,  73.  None  of  the  special  charges  refused  was  necessary  to 
be  given.    The  main  charge  was  ample. 

Neither  was  the  charge  upon  the  burden  of  proof  on  the  issue  of 
contributory  negligence  obnoxious  to  the  rule  announced  in  the  cases 
of  Texas  &  P.  Ry.  Co.  v.  Reed,  88  Texas,  439,  and  Gulf  C.  &  S.  F. 
Ry.  Co.  v.  Hill,  95  Texas,  629,  69  S.  W.  Rep.,  136.  The  language  of 
the  charge  is  not  such  as  to  suggest  the  idea  that  the  jury  were  probably 
misled  into  the  belief  that  they  were  to  look  only  to  the  evidence  intro- 
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duced  by  the  defendant  upon  this  issue.  The  charge  is  as  follows: 
"On  the  issue  of  contributory  negligence  the  burden  of  proof  is  on  the 
defendant,  and  unless  you  believe  by  a  preponderance  of  the  evidence 
that  plaintiff  was  guilty  of  negligence  causing  or  contributing  to  cause 
his  injuries,  then  you  will  find  that  he  was  not  guilty  of  such  negli- 
gence." 

We  think  there  was  no  error  in  permitting  various  witnesses  to  tes- 
tify to  the  effect  that  appellee  was  an  obedient,  industrious,  economical 
and  sober  boy ;  that  he  did  not  use  tobacco  in  any  form  or  drink.  Those 
facts  would  have  a  bearing  upon  his  future  earning  capacity,  by  tend- 
ing to  show  those  qualities  or  traits,  physical  and  moral,  which  aid  a 
man  in  securing  and  retaining  employment,  or  in  a  successful  business 
career  of  his  own. 

On  the  whole  we  have  given  the  case  a  careful  consideration,  and 
conclude  that  while  the  judgment  appears  to  be  a  large  one,  yet  under 
the  testimony  we  would  not  be  justified  in  disturbing  it  for  that  reason, 
and  that  none  of  the  assignments  present  error  calling  for  the  reversal 
of  the  case. 

The  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  granted;  judgment  affirmed. 
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W.  C.  Belcher  Land-Mortgage  Company  v.  Arch  Norris  et  al. 

Decided  December  19,  1903. 

I*— Res  Adjudicate — Issues  Not  Actually  Determined. 

The  plea  of  res  judicata  applies  not  only  to  points  upon  which  the  court 
was  actually  required  to  form  an  opinion  and  pronounce  judgment,  but  to 
every  point  which  properly  belonged  to  the  subject  of  the  allegation,  and 
which  the  parties,  exercising  reasonable  diligence,  might  have  brought  for- 
ward at  the  time. 

2. — Same— Usury — Enforcement  of  Lien. 

N.  brought  suit  against  T.  to  recover  land  and  made  the  mortgage  com- 
pany a  party,  seeking  to  cancel  a  lien  it  claimed  against  the  land,  and  the 
Judgment  thereon  established  the  validity  of  the  lien.  Afterwards  the  mort- 
gage company  brought  this  suit  to  foreclose  the  same  lien,  and  N.  pleaded 
usury  In  the  debt  secured  by  the  lien.  Held,  that  the  Issue  of  usury  was  res 
judicata,  as  it  should  have  been  asserted  In  the  former  suit  attacking  the 
validity  of  the  Hen. 

3* — Loan  Company — Expense  of  Removing  Inoumbranoe. 

Where  a  mortgage  provided  for  the  repayment  to  a  loan  company  of  all 
moneys  paid  by  it  "on  account  of,  or  to  extinguish  or  remove,  any  prior  or 
outstanding  title,  lien,  claim  or  incumbrance  on  the  premises  hereby  con- 
veyed," this  did  not  entitle  it  to  repayment  for  the  expenses  of  defending  a 
suit  brought  by  a  third  party  whose  claim  or  title  was  expressly  determined 
to  be  subordinate  to  the  mortgage. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before 
Hon.  M.  E.  Smith. 

W.  J.  Berne,  for  appellant. 

t?.  H.  Ooodson,  for  appellees. 

SPEEB,  Associate  Justice. — The  appellant  sued  one  Taylor  on  cer- 
tain notes  for  borrowed  money,  and  sought  to  foreclose  a  lien  upon  land 
belonging  to  appellee,  to  which  end  appellee  was  made  a  party.  Taylor 
made  no  defense,  and  judgment  was  properly  rendered  against,  him. 
Appellee  answered  by  interposing,  among  other  things,  the  defense  that 
the  transaction  between  appellant  and  Taylor  was  usurious,  and  asked 
for  appropriate  relief.  Appellant  pleaded  a  former  judgment  estab- 
lishing the  validity  of  its  mortgage  lien  as  against  appellee.  The  court 
found  in  favor  of  appellee  upon  his  plea  of  usury,  to  which  the  first 
error  is  assigned. 

The  question  presented  is  not  at  all  free  from  difficulty,  but  we  have 
finally  decided  that  the  court  erred  in  not  finding  that  the  former  judg- 
ment pleaded  concluded  appellee  upon  the  question  of  usury.  In  the 
former  suit  appellee  sued  Taylor  to  recover  the  land,  and  made  appel- 
lant a  party,  seeking  as  against  it  the  cancellation  of  the  lien  sought 
to  be  foreclosed  in  this  suit.  The  only  ground  upon  which  the  validity 
of  the  lien  was  attacked  was,  that  in  making  the  loan  to  Taylor  and 
accepting  the  mortgage,  the  company  had  notice  that  the  land  in  ques- 
tion belonged  to  appellee.  The  prayer  was  for  " judgment  canceling  and 
holding  for  naught  said  mortgage  lien  to  said  corporation  and  canceling 
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the  same  as  an  incumbrance  to  his  title  and  use  to  the  said  premises." 
The  company  answered  that  suit  by  pleading  in  extenso  its  loan  to  Tay- 
lor and  its  mortgage  upon  the  land,  and  alleged  that  in  and  by  said 
mortgage  "a  lien  was  created  and  established  upon  said  real  estate  to 
secure  payment  of  said  indebtedness;  and  said  lien  has  never  been  re- 
leased, but  is  still  of  full  force  and  effect." 

The  trial  was  upon  the  merits  and  a  judgment  rendered  canceling  the 
lien,  but  on  appeal  to  this  court  that  judgment  was  reversed  and  judg- 
ment here  entered  that  "the  mortgage  lien  held  by  the  W.  C.  Belcher 
Land  Mortgage  Company,  and  executed  by  S.  J.  K.  Taylor  in  favor  of 
said  company  *  *  *  be  and  the  same  is  hereby  declared  a  valid 
lien  against  said  land."  A  writ  of  error  to  this  judgment  was  refused 
by  the  Supreme  Court.  Belcher  Land  Mortgage  Bank  v.  Norris,  08  S. 
W.  Rep.,  548.  At  the  threshold  of  the  discussion  we  should  determine 
whether  or  not  the  claim  or  demand  in  this  suit  is  the  same  as  that  in 
the  original  suit.  There  we  take  it  the  cause  of  action  asserted  by  ap- 
pellee was  the  invalidity  of  the  company's  lien  upon  the  land.  The 
grounds  of  invalidity  alleged  was  that  the  company  had  notice  of  his 
rights  prior  to  its  loan.  Here,  in  pleading  usury,  it  is  clear  the -claim 
or  demand  is  the  invalidity  of  the  same  lien,  because  it  secures  a  loan 
of  money  which  embraces  usury.  The  attack  in  both  cases  is  upon  the 
validity  of  the  lien,  though  upon  different  grounds,  and  to  a  different 
extent — a  total  invalidity  in  the  first  instance,  and  a  partial  in  the  sec- 
ond. We  think  an  attack  upon  the  instrument  as  a  whole  included  an 
attack  upon  all  its  parts.  If  the  claim  or  demand  then  be  the  same  in 
both  cases,  the  former  judgment  constitutes  an  absolute  bar  to  the  sub- 
sequent defense.  It  is  a  finality,  not  only  as  to  every  matter  which  was 
offered  and  received  to  sustain  or  defeat  the  claim  or  demand,  but  as 
to  any  other  admissible  matter  which  might  have  been  offered  for  that 
purpose.  It  concludes  not  only  those  grounds  of  recovery  or  defense 
actually  presented  in  the  action,  but  also  every  ground  which  might 
have  been  presented  and  which  would  tend  to  support  or  defeat  the 
claim  or  demand.  "The  plea  of  res  judicata  applies  not  only  to  points 
upon  which  the  court  was  actually  required  to  form  an  opinion  and 
pronounce  judgment,  but  to  every  point  which  properly  belonged  to  the 
subject  of  the  allegation,  and  which  the  parties,  exercising  reasonable 
diligence,  might  have  brought  forward  at  the  time." 

In  this  case  it  is  not  doubted  but  that  appellee  could,  in  the  prior 
attack  upon  the  validity  of  the  appellant's  lien,  have  pleaded  the  usury 
now  attempted  to  be  set  up.  It  would  have  been  germane  to  his  claim, 
or  demand,  namely,  the  invalidity  of  the  lien,  and  would  have  been  a 
ground  of  relief  to  him  in  that  suit  upon  that  demand.  This  being 
true,  we  think  he  was  compelled  to  then  present  this  ground  of  attack 
or  be  forever  barred.  A  plaintiff  can  not  plead  his  demand  by  piece- 
meal, in  different  suits.  If  appellant's  lien  was  invalid  for  any  reason, 
as  for  instance,  forgery,  payment,  usury,  notice  or  the  like,  these  were 
but  the  reasons  for  its  invalidity  entitling  appellee  to  the  relief  de- 
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manded,  and  should  have  been  assigned  by  him  in  his  attack.  Other- 
wise there  would  be  no  end  to  litigation.  It  is  no  answer  to  say  that 
the  only  effect  of  the  prior  judgment  was  to  establish  the  validity  of  the 
lien,  and  not  the  amount  of  the  debt  which  it  secured.  A  lien  is  but 
an  incident  of  the  debt  which  it  secures,  and  his  no  existence  aside  from 
the  debt.  To  establish  a  valid  lien,  a  valid  subsisting  debt  for  an  amount 
must  first  be  established.  Appellant's  lien  could  only  have  been  held 
a  valid  lien  by  first  holding  that  it  had  a  valid  debt.  It  would  be  idle 
to  say  that  the  former  judgment  established  as  against  appellee  that 
appellant  had  a  valid  lien  upon  his  property  except  in  so  far  as  he 
might  show  that  it  was  invalid.  It  was  the  solemn  determination  of 
the  court  after  trial  upon  the  merits  that  the  lien  was  valid.  This  could 
be  no  other  lien  than  the  one  pleaded  by  appellant  and  attacked  by  ap- 
pellee in  both  cases,  and  could  be  no  other  debt  than  the  one  alleged  by 
both  to  constitute  the  basis  of  such  lien.  Besides,  it  may  be  remarked 
that  in  the  pleadings  of  both  parties  the  amount  of  the  debt  was  pleaded, 
the  allegations  of  the  company  being  especially  explicit  as  to  the  amount 
of  the  indebtedness.  It  can  not  be  doubted  that  the  court  then  had  the 
power,  had  the  pleadings  and  proof  justified,  to  decree  the  appellant's 
lien  valid  to  the  amount  of  the  principal  sum  loaned  only. 

That  the  present  attack  would  fall  short  of  the  full  relief  demanded 
in  the  original  suit,  namely,  the  annulment  of  the  entire  lien,  argues 
nothing.  The  nature  of  the  relief  in  both  instances  is  identical;  it 
differs  only  in  extent.  It  would  be  as  though  A.  sued  B.  to  recover 
title  and  possession  of  land,  to  which  B.  answered  setting  up  title  in 
fee  simple  through  deed  from  C,  but  omitting  to  plead  a  leasehold  from 
A/s  grantor.  The  judgment  in  A.'b  favor  in  such  case  would  bar  B.'s 
right  to  again  open  the  question  of  title.  No  case  has  been  called  to  our 
attention,  nor  have  we  found  one,  in  which  the  precise  question  here 
discussed  has  arisen,  but  we  construe  the  following  authorities  as  tend- 
ing to  support  our  conclusion.  Hatch  v.  Garza,  22  Texas,  187 ;  Monks 
v.  McGrady,  71  Texas,  134;  Cromwell  v.  Sac  County,  94  U.  S.,  351,  24 
L.  Ed.,  197;  Werlein  v.  New  Orleans,  177  U.  S.,  390,  44  L.  Ed.,  820; 
Gould  v.  Railway  Co.,  91  U.  S.,  533;  Franklin  County  v.  German  Sav- 
ings Bank,  142  XT.  S.,  99;  Gilbert  v.  Boak  Fish  Co.  (Minn.),  58  Law. 
Rep.  Ann.,  735;  Hilgerson  v.  Hicks  (111.),  66  N.  E.  Rep.,  360;  Mengert 
v.  Brinkerhoff  (Ohio),  66  N.  E.  Rep.,  530;  Hargrave  v.  Mouton  (La.), 
33  So.  Rep.,  590;  Howcott  v.  Pettit  (La.),  31  So.  Rep.,  61;  Bode  v. 
New  England  Ins.  Co.  (Dak.),  42  N.  W.  Rep.,  658;  Springer  v.  Dar- 
lington (111.),  64  N.  E.  Rep.,  709;  Paul  v.  Thornkike  (Me.),  53  Atl. 
Rep.,  877;  Bingham  v.  Kearney  (Cal.),  68  Pac.  Rep.,  597;  Dixon  v. 
Caster  (Kan.),  70  Pac.  Rep.,  871;  Howard  v.  Huron  (S.  D.),  26  Law. 
Rep.  Ann.,  496;  Black  on  Judgments,  731;  Board  v.  County,  71  Pac. 
Rep.,  1106;  Rucker  v.  Langford,  71  Pac.  Rep.,  1123. 

The  other  assignments  are  without  merit.  There  was  evidence  to 
warrant  the  court's  finding  that  the  principal  sum  loaned  was  $700. 

The  evidence  tendered  by  appellant  which  tended  to  vary  and  contra- 
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diet  the  written  mortgage  was  properly  refused.  Norris  occupies  a 
relation  of  privity  to  Taylor.  Since  he  is  a  privy  to  the  contract  and 
can  not  offer  such  testimony,  neither  can  the  appellant  do  so. 

The  mortgage  provided  for  the  repayment  to  the  company  of  "all  and 
every  such  sum  or  sums  of  money  as  may  have  been  paid  by  said  third 
party  (the  company)  *  *  *  od  account  of  or  to  extinguish  or  re- 
move any  prior  or  outstanding  title,  lien,  claim  or  incumbrance  on  the 
premises  hereby  conveyed."  Appellant  necessarily  expended  $422  in 
the  defense  of  the  suit  instituted  by  appellee.  But  the  money  thus  paid 
out  was  not  "on  account  of  or  to  extinguish  or  remove  any  prior  or  out- 
standing title,  lien,  claim  or  incumbrance."  The  claim  or  title  was  ex- 
presslv  determined  to  be  subordinate  to  the  mortgage. 

It  follows  that  in  so  far  as  the  judgment  of  the  District  Court  per- 
mitted appellee  to  recover  on.  account  of  usury  the  same  should  be  re- 
versed, and  the  trial  having  been  before  the  court  and  the  facts  being 
undisputed,  judgment  is  here  rendered  in  favor  of  appellant  for  a  fore- 
closure of  its  lien  as  to  principal,  interest  and  attorney's  fees,  but  in 
all  other  respects  the  judgment  is  affirmed. 

ON  MOTION  FOR  REHEARING. 

It  is  insisted  in  the  motion  for  rehearing  herein,  that  we  were  in  error 
in  finding  that  the  appellant  in  the  trial  court  pleaded  as  a  defense  the 
former  judgment  in  the  District  Court  of  Comanche  County  as  a  plea 
of  res  adjudicata  of  the  question  of  usury  in  this  case.  This  insistence 
was  made  upon  the  original  presentation  of  the  case,  and  was  considered 
by  us  in  consultation.  We  were  of  the  opinion  then,  and  are  still,  that 
the  matter  was  sufficiently  pleaded  as  such  defense.  The  facts  were 
pleaded  showing  a  former  judgment  upon  the  merits  between  the  same 
parties,  upon  what  we  have  held  to  be  the  same  claim  or  demand  grow- 
ing out  of  the  same  cause  of  action,  and  in  the  absence  of  a  demurrer 
we  think  such  pleading,  though  in  general  terms,  is  sufficient.  It  can 
make  no  difference  that  these  facts  were  pleaded  in  the  original  plead- 
ings of  appellant  rather  than  in  replication  to  appellee's  plea  setting 
up  usury;  it  was  not  necessary  to  repeat  the  allegations. 

Upon  the  merits  of  the  main  question,  in  addition  to  the  authorities 
cited  by  us  in  the  original  opinion  we  also  cite  Burnett  v.  Bruff  (Ky.), 
52  S.  W.  Rep.,  965. 

The  motion  is  overruled. 

Overruled. 
Writ  of  error  granted;  reversed  and  remanded. 
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Oden  ft  Company  v.  Vaughn  Grocery  Company,  Limited, 

Decided  December  21,  1903. 

1*— Citation— Judgment  by  Default. 

Citation  commanded  the  defendant  to  appear  and  answer  on  the  9th  of 
the  month,  and  the  case  was  called  and  judgment  by  default  rendered  on  the 
6th.    Such  judgment  held  an  absolute  nullity. 

2*— Praotice— Verified  Account. 

The  account  authorized  to  be  sued  upon  by  the  affidavit  provided  by  ar- 
ticle 2266  of  the  Revised  Statutes,  is  the  account  for  the  value  of  personal 
property  sold  and  delivered  by  plaintiff  in  a  general  course  of  dealing. 

Error  from  the  County  Court  of  Panola.  Tried  below  before  Hon. 
J.  G.  Woolworth. 

H.  N.  Nelson,  for  plaintiff  in  error. 

PLEASANTS,  Associate  Justice. — Defendant  in  error  brought  this- 
suit  against  Oden  &  Co.  to  recover  an  alleged  indebtedness  of  $710.05  due 
upon  an  open  account.  Judgement  by  default  was  rendered  in  favor  of 
plaintiff  below  on  February  5,  1903,  for  the  amount  sued  for.  The  cita- 
tion upon  which  the  judgment  by  default  was  rendered  commanded 
the  defendants  to  appear  and  answer  on  the  second  Monday  in  February, 
1903,  which  was  the  9th  day  of  said  month.  It  thus  appears  from  the 
record  that  the  judgment  complained  of  was  rendered  four  days  before 
the  time  at  which  the  citation  served  on  the  defendants  commanded 
them  to  answer  plaintiff's  suit.  To  hold  that  a  judgment  by  default 
rendered  before  the  time  the  defendant  was  cited  to  appear  and  answer 
is  binding  upon  such  defendant  would  be  in  effect  to  deny  him  his  day 
in  court,  and  is  abhorrent  to  every  principle  of  enlightened  juris- 
prudence, and  it  requires  no  citation  of  authority  to  sustain  the  propo- 
sition that  a  judgment  so  rendered  can  not  be  affirmed. 

It  is  unnecessary  to  consider  the  questions  raised  by  the  other  objec- 
tions to  the  citation  on  which  the  judgment  was  rendered,  presented 
in  appellant's  brief.  The  account  sued  on,  which  was  attached  to  plain- 
tiff's petition,  does  not  appear  to  be  an  account  for  the  value  of  personal 
property  sold  and  delivered  by  plaintiff  to  defendant  in  a  general  course 
of  dealing,  and  is  therefore  not  such  an  account  as  can  be  proved  by 
affidavit  under  article  2266  of  the  Revised  Statutes.  McCamant  v. 
Batsell,  59  Texas,  363. 

For  the  errors  above  mentioned  the  judgment  of  the  court  below  is 
reversed  and  this  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Elizabeth  Quast  Eddy  v.  Martha  Boslby  et  al. 

Decided  December  23,  1903. 

1*— Trespass  to  Try  Title — Intervention— -Pleading. 

In  a  suit  for  the  recovery  of  land,  interveners  claiming:  the  property 
stand  in  the  relation  of  plaintiffs  In  trespass  to  try  title  and  are  governed 
by  the  rules  of  pleading  and  evidence  applicable  to  that  action. 

2.— Same — Pleading  Special  Defenses. 

Though  the  rule  that  defendant  in  trespass  to  try  title  who  pleads  his 
title  specially  is  confined  to  the  matters  alleged,  and  can  not  show  other 
defenses  under  his  plea  of  not  guilty,  may  apply  to  a  defendant  as  against 
Interveners,  the  allegation  by  such  interveners  claiming  their  mother's  in- 
terest in  community  property  as  against  a  conveyance  by  the  surviving 
father,  that  the  latter  had  executed  a  bond  for  administration  as  survivor  of 
the  community  relieves  the  defendant  from  making  such  allegation  and 
brings  that  issue  into  the  case. 

3« — Community  Property — Bond  of  Survivor— Conveyance  Referred  to  Power. 

Though  the  surviving  husband  had  executed  bond  before  making  a  con- 
veyance of  community  property,  it  remained  a  question  whether  his  subse- 
quent deed  was  to  be  referred  to  that  power  or  was  intended  as  a  conveyance 
of  his  own  interest  in  the  community,  effecting  a  partition  between  himself 
and  the  heirs. 

4-— Community  Property — Partition   by  Survivor. 

Where  the  interest  of  one  of  the  three  heirs  has  been  settled  by  the  sur- 
viving husband,  who  afterwards,  by  conveying  a  part  of  the  property  as 
his  own,  effects  a  partition,  the  remaining  heirs  take  the  whole  and  not  a 
two-thirds  interest  in  the  property  left  by  such  partition. 

5.— Husband  and  Wife— Confidential  Communication. 

A  statement  by  a  husband  to  his  wife  that  the  heirs  of  his  former  wife 
were  part  owners  of  property  held  in  his  name,  was  not  such  a  confidential 
communication  as  would  be  Inadmissible  in  evidence  on  the  issue  of  her 
notice  of  such  title  where  she  afterwards  purchased  from  the  husband. 

6.— Deed — Question  of  Law. 

The  legal  effect  of  a  deed  is  a  question  for  the  court  and  should  not  be 
submitted  to  a  Jury. 

7*— Charge— Conflict— Consideration. 

It  was  error  to  submit  the  question  whether  there  was  valuable  consid- 
eration for  a  deed,  by  one  charge,  when,  by  another,  and  upon  evidence 
warranting  it,  the  court  had  charged  that  such  deed  was  upon  valuable  con- 
sideration. 

8.— Charges. 

See  instruction  as  to  evidence  to  be  considered  by  the  jury  held  improper. 

$.— Community  Property — Legal  and  Equitable  Title — Innocent  Purchaser. 
Burden  of  Proof. 
The  claim  of  heirs  of  the  mother  as  against  the  purchaser  of  the  legal 
title  from  the  surviving  father  was  an  equitable  one,  and  the  burden  was 
on  them  to  prove  that  such  purchaser  either  paid  no  value  or  bought  with 
notice. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
Geo.  Calhoun. 

W .  D.  Hart  and  Kemp  &  Hart,  for  appellant. 

The  following  were  among  the  assignments  of  error  referred  to  in  the 
opinion. 

Sixth  Assignment  of  Error :  The  court  erred  in  giving  special  charge 
number  9,  requested  by  interveners,  in  substance  as  follows: 
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"The  validity  of  the  deed  in  evidence  from  Julius  Quast  to  Mrs.  Eli- 
zabeth Quast  to  the  land  in  controversy  must  be  tested  alone  by  the  facts 
in  evidence  that  existed  at  the  time  of  the  execution  and  delivery  thereof, 
and  that  existed  anterior  thereto.  No  acts,  facts  or  circumstances  th|it 
came  into  existence  after  the  execution  of  said  deed  can  be  taken  into 
consideration  by  you." 

The  above  charge  was  not  necessary  in  this  case  and  was  therefore 
confusing  to  the  minds  of  the  jury. 

Eighth  Assignment  of  Error :  The  court  erred  in  overruling  defend- 
ant's motion  for  new  trial,  because  of  the  grounds  specified  in  the  twelfth 
paragraph  thereof,  which  is  as  follows : 

"Because  the  court  erred  in  permitting  the  interveners,  over  the  ob- 
jection of  the  defendant,  to  argue  legal  propositions  in  their  closing  ar- 
gument, to  which  he  was  not  permitted  to  reply,  the  interveners  having 
failed  to  discuss  any  propositions  of  law  to  this  court  in  their  opening 
argument." 

Tenth  Assignment  of  Error:  The  court  erred  in  overruling  defend- 
ant's motion  to  instruct  peremptorily  in  this  case,  because  the  evidence 
shows  clearly  that  she  was  an  innocent  purchaser  of  said  property  for 
value,  without  legal  notice  of  the  rights  of  the  interveners. 

Eleventh  Assignment  of  Error:  The  court  erred  in  giving  special 
charge  number  1,  requested  by  the  interveners,  which  is  as  follows : 

'The  jury  in  this  case  are  instructed,  at  the  request  of  the  inter- 
veners, as  follows :  In  arriving  at  your  verdict  in  this  cause,  you  will 
consider  all  the  evidence  that  has  been  permitted  to  go  to  you  under 
the  rulings  of  the  court ;  and  you  will  take  the  law  from  the  court." 

Sixteenth  Assignment  of  Error :  The  court  erred  in  refusing  to  give 
to  the  jury  special  charge  number  16,  requested  by  defendant  Elizabeth 
Eddie,  as  follows: 

"The  law  defines  community  property  as  'all  property  acquired  by 
either  husband  or  wife  during  the  marriage  except  that  which  is  ac- 
quired by  gift,  devise,  or  descent/  " 

Walton  &  Hill  and  Wm.  Brueggerhoff,  for  appellees. 

PISHEE,  Chief  Justice. — Martha  Bosley,  joined  by  her  husband, 
William  Bosley,  on  October  3,  1902,  brought  this  suit  in  trespass  to 
try  title  against  Julius  Quast  and  his  wife  Elizabeth  Eddy  Quast,  for 
the  recovery  of  ten  acres  of  land  out  of  survey  No.  1,  abstract  72,  in 
the  name  of  William  Brown,  situated  in  Travis  County ;  also  to  recover 
lots  5,  6,  7  and  8  in  outlet  36,  block  6,  division  B,  of  the  city  of  Austin, 
Travis  County. 

Amanda  Hill,  joined  by  her  husband  S.  B.  Hill,  and  Teresa  Quast, 
children  of  Julius  Quast  by  his  first  marriage,  intervened  and  claimed 
that  the  land  in  controversy  was  purchased  with  the  proceeds  from  the 
sale  of  the  community  property  of  their  deceased  mother  and  the  de- 
fendant Julius  Quast;  and  that  the  defendant  Julius  Quast  had  sold 
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one-half  of  block  G  in  outlot  36,  division  B,  city  of  Austin,  which  was 
his  interest  in  said  property,  and  that  they  were  entitled  to  all  the  prop- 
erty in  controversy,  except  one-half  of  the  ten  acres. 

Julius  Quast,  in  answer  to  the  demand  of  the  plaintiff  Bosley,  filed 
a  pica  of  not  guilty.  The  defendant,  Mrs.  Elizabeth  Quast  Eddy,  who 
in  the  meantime  had  been  dhorced  from  her  husband,  Julius  Quast,  and 
resumed  her  former  name  of  Elizabeth  Eddy,  answered  by  plea  of  not 
guilty,  and  the  three,  five  and  ten  years  statutes  of  limitation;  and  spe- 
cially pleaded  that  for  a  valuable  consideration,  and  without  notice  of 
the  claims  of  the  plaintiff,  and  of  the  interveners,  she  had  purchased  the 
property  by  deed  from  her  codefendant,  Julius  Quast,  and  pleaded  that 
the  interveners  were  estopped  from  asserting  any  action  to  recover  from 
her  the  property  in  controversy. 

The  trial  below  before  the  court  and  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  the  interveners  against  the  plaintiffs  Bosley,  and 
against  the  defendant  Julius  Quast  and  Elizabeth  Quast  Eddy.  Judg- 
ment was  rendered  in  favor  of  interveners  for  all  of  the  ten  acres  in  con- 
troversy. In  this  respect  it  went  beyond  the  number  of  acres  claimed 
in  their  petition  for  intervention,  as  they  only  sued  for  an  undivided 
one-half  of  the  ten  acres.  However,  this  error  in  the  judgment  has 
been  cured  by  a  remittitur  filed  by  the  interveners  in  this  court. 

The  evidence  in  the  record  shows  that  the  property  in  controversy  was 
acquired  with  the  community  funds  of  Julius  Quast  and  his  first  wife, 
the  mother  of  the  interveners.  Their  mother,  Mrs.  Quast,  died  in 
1880. 

There  is  evidence  to  the  effect  that  besides  the  two  interveners  there 
was  another  child  of  this  marriage,  but  there  is  evidence  which  tends 
to  show  that  she  had  received  her  share  of  the  community  estate  left 
by  her  deceased  mother. 

About  1S84  Julius  Quast  married  the  second  time,  and  it  was  during 
this  marriage  that  the  property  in  controversy  was  acquired,  the  title 
to  which  was  finally  taken  in  his  name ;  but  the  evidence  is  clear  to  the 
effect  that  it  was  purchased  by  the  proceeds  of  community  funds  aris- 
ing from  the  sale  of  community  property  owned  by  Julius  Quast  and 
his  first  wife.  Julius  Quast  and  the  appellant,  Elizabeth  Eddy  Quast, 
married  on  the  9th  day  of  June,  1900.  After  this  last  marriage,  and 
before  the  divorce,  Julius  Quast  conveyed  the  property  in  controversy 
by  deed  to  the  appellant  Elizabeth  Quast  Eddy.  The  recited  considera- 
tion for  this  conveyance  is  one  dollar,  and  natural  love  and  affection; 
but  there  is  in  the  record  evidence  of  a  valuable  and  different  considera- 
tion other  than  that  recited  on  the  face  of  the  deed.  There  is  evidence 
to  the  effect  that  at  the  time  that  this  conveyance  was  made  to  the  ap- 
pellant she  did  not  know  of  the  existence  of  the  interveners,  or  their 
claim  to  the  property  in  controversy ;  and  she  testifies  that  Julius  Quast 
informed  her  that  the  property  in  controversy  was  bought  with  money 
earned  by  himself  after  his  first  wife  had  died.  On  the  other  hand, 
there  is  evidence  to  the  effect  that  she  knew  of  the  first  marriage  and 
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the  interveners,  as  the  children  of  that  marriage,  and  before  the  convey- 
ance was  made  to  her  she  was  informed  that  the  interveners  had  a  right 
and  interest  in  the  property  in  controversy. 

It  appears  from  the  evidence  that  Julius  Quast  bought  the  entire 
block  No.  6,  outlot  36,  division  B,  city  of  Austin,  and  that  after  that 
time  and  before  his  marriage  with  the  appellant,  he  sold  and  conveyed 
that  half  of  the  block  not  in  controversy  to  Galen  Crow;  and  there  is 
evidence  to  the  effect  that  by  that  sale  he  intended  to  accomplish  a  par- 
tition of  the  block,  and  that  the  remainder  unsold,  that  portion  in  con- 
troversy in  this  suit,  should  be  the  property  of  the  interveners. 

The  "plaintiffs  Bosley  have  not  appealed. 

The  interveners  in  their  petition  and  supplemental  petition,  in  effect 
allege  and  admit  that  Julius  Quast,  after  the  death  of  his  first  wife, 
qualified  under  the  statute,  by  giving  the  bond,  etc.,  required  as  survivor 
of  the  community  estate,  but  do  not  admit,  nor  do  they  plead  that  the 
property  in  controversy,  when  sold  and  conveyed  by  him  to  the  appel- 
lant Elizabeth  Quast  Eddy,  was  by  virtue  of  his  capacity  and  authority 
as  survivor  of  the  community. 

The  appellant,  Elizabeth  Quast  Eddy,  does  not  in  her  answer  plead 
that  the  sale  to  her  was  made  by  Julius  Quast  under  his  authority  and 
power  as  the  qualified  survivor  of  the  community  estate. 

We  are  of  the  opinion  that  there  was  no  error  in  the  court's  overruling 
the  general  demurrer  of  the  appellant,  Elizabeth  Quast  Eddy,  to  the 
interveners'  plea  of  intervention.  The  interveners'  position  in  the  case, 
as  to  her,  is  that  of  plaintiffs,  and  we  are  of  the  opinion  that  their  peti- 
tion is  in  the  form  of  trespass  to  try  title,  which  is  predicated  upon  two 
grounds:  First,  that  the  property  in  controversy  was  bought  with 
community  funds  of  their  father  and  deceased  mother,  and  that  as  to 
that  portion  of  block  6  that  is  in  controversy,  the  same  was  in  effect  set 
aside  to  them  by  their  father,  as  their  portion  and  share  of  the  entire 
block,  which  he  had  formerly  purchased  with  the  community  funds.  It 
was  not  necessary  that  they  should  set  out  their  title,  or  should  allege 
the  vice,  if  any,  that  existed  in  the  title  of  the  appellant,  Mrs.  Eddy. 
Their  petition  was  in  the  form  of  trespass  to  try  title ;  and,  in  our  opin- 
ion, they  could  introduce  evidence  tending  to  show  the  superiority  of 
their  title  over  that  asserted  by  the  appellant,  Mrs.  Eddy. 

It  is  contended  in  appellant's  second  and  fourth  assignments  of  error, 
that  the  court  erred  in  not  setting  aside  the  verdict  of  the  jury  and  ren- 
dering judgment  for  the  appellant,  Eddy,  on  the  ground  that  the  un- 
contradicted evidence  showed  that  Julius  Quast  had  qualified  as  sur- 
vivor of  the  community  estate  of  himself  and  his  deceased  wife,  the 
mother  of  the  interveners,  prior  to  the  time  that  the  properly  was  con- 
veyed to  the  appellant,  Mrs.  Eddy.  This  defense  was  not  presented  by 
Mrs.  Eddy  in  her  answer.  She  had  a  plea  of  not  guilty,  and  special 
defenses,  asserting  the  fact  that  she  purchased  the  property  for  value, 
and  thereby  she  was  an  innocent  purchaser,  and  alleged  an  estoppel 
against  the  claim  of  the  interveners.    It  may  be  that  under  the  author- 
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ity  of  Railway  Co.  v.  Whittaker,  68  Texas,  632,  and  Long  v.  Gray,  13 
Texas  Civ.  App.,  179,  she  would  be  confined  to  the  defenses  specially 
pleaded,  and  could  not,  under  the  plea  of  not  guilty,  introduce  proof 
establishing  the  fact  that  Julius  Quast  conveyed  the  property  to  her  as 
survivor  of  the  community  estate  of  himself  and  his  first  wife ;  but  the 
defect  in  her  answer,  in  our  opinion,  is  cured  by  the  averments  and  ad- 
missions made  in  the  pleadings  of  the  interveners.  It  is  there  alleged, 
and  in  fact  admitted,  that  Julius  Quast,  after  the  death  of  his  first  wife, 
did  qualify  as  survivor  of  the  community  estate.  These  averments  and 
admissions  stated  in  the  petition  of  the  interveners,  in  effect,  brought 
this  issue  into  the  case,  and  will  cure  the  defect  of  the  pleadings  of  Mrs. 
Eddy  upon  this  subject.  19  Texas,  249 ;  22  Texas,  223 ;  12  S.  W.  Rep., 
666;  51  Texas,  420;  65  Texas,  701;  68  Texas,  524;  54  Texas,  275. 

But-  the  conveyance  executed  by  Julius  Quast  to  Mrs.  Eddy  does  not 
show,  nor  is  there  any  evidence  in  the  record  showing,  that  at  the  time 
of  this  conveyance,  Julius  Quast  sold  or  conveyed  by  virtue  of  the  au- 
thority conferred  upon  him  as  the  qualified  survivor  of  the  community, 
or  whether  he  merely  sold  and  conveyed  his  individual  interest,  if  any. 
The  subject  of  the  execution  of  a  power,  and  whether  a  conveyance  will 
or  will  not  be  referred  to  it,  is  fully  discussed  in  the  case  of  Hill  v. 
Conrad,  91  Texas,  342.  If  the  administration  of  the  estate  of  Julius 
Quast  and  his  first  wife  still  continued,  and  was  in  existence  under  the 
community  survivorship  statute  at  the  time  that  he  executed  the  con- 
veyance to  the  appellant,  Mrs.  Eddy,  and  that  conveyance  was  executed 
under  the  power  conferred  by  him  as  survivor,  then  it  is  clear  that  the 
absolute  and  superior  title  passed  to  Mrs.  Eddy,  and  she  would  not  have 
to  rely  on  the  defense  of  estoppel,  innocent  purchaser  or  limitation  in 
order  to  prevail  over  the  claims  of  the  interveners.  But,  on  the  other 
hand,  if  the  administration  of  the  estate  under  the  community  statute 
had  lapsed,  or  the  conveyance  was  not  executed  in  pursuance  of  a  power 
conferred  by  that  statute  upon  Julius  Quast  by  reason  of  his  qualifica- 
tion as  survivor,  then  Mrs.  Eddy  would  acquire  only  the  interest  that 
Julius  Quast  had  in  the  property  as  an  individual,  subject,  however,  to 
the  protection  afforded  her  by  the  defenses  asserted  in  her  answer,  if 
the  evidence  is  of  a  character  to  support  the  same. 

The  evidence  in  the  record,  as  before  stated,  being  silent  on  the  ques- 
tion as  to  whether  the  administration  of  the  community  estate  under 
the  survivorship  statute  was  in  existence  at  the  time  of  the  execution 
of  the  deed  to  the  appellant,  and  it  not  appearing  that  the  conveyance 
was  executed  by  virtue  of  the  power  conferred  upon  Julius  Quast  as  the 
qualified  survivor  under  that  statute,  we  conclude  that  no  error  is  pointed 
out  by  these  assignments,  but  we  have  stated  our  views  upon  this  sub- 
ject, in  view  of  the  fact  that  the  question  may  arise  upon  another  trial. 

The  second  proposition  under  the  second  assignment  of  error  is  not 
in  accord  with  our  views  of  the  facts  and  the  issues  raised  by  the  plead- 
ings. The  point  here  presented  is  that  if  the  interveners  are  entitled 
to  recover,  they  are  limited  to  two-thirds  of  a  one-half  interest  in  the 
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land  in  controversy.  The  facts  in  the  record  with  reference  to  block 
6  indisputably  show  that  as  between  Julius  Quast  and  the  interveners 
there  was,  in  law,  a  partition  of  this  block ;  and  if  the  claim  of  the  inter- 
veners is  to  prevail,  they  are  entitled  to  recover  all  of  the  half  of  .the 
block  that  is  now  in  controversy.  The  evidence  is  obscure  upon  the  sub- 
ject as  to  whether  or  not  this  property  was  set  aside  by  Julius  Quast  to 
the  interveners  as  the  community  interest  of  their  mother's  estate  that 
they  were  entitled  to ;  but  the  fact  is  clear  and  without  contradiction  that 
long  prior  to  the  sale  and  conveyance  by  Julius  Quast  to  the  appellant, 
Mrs.  Eddy,  he  had  sold  and  conveyed  a  half  of  the  block  to  Galen  Crow, 
which  left  remaining  the  half  in  controversy.  As  between  him,  as  the 
surviving  parent,  who  sells  a  part  of  the  community  estate,  and  his  chil- 
dren who  are  entitled  to  the  community  interest  of  their  mother,  such 
a  conveyance  is  held  to  be  a  partition,  and  the  survivor  who  so  sells  will 
be  estopped  from  asserting  any  title  to  the  part  unsold,  if  it  does  not 
exceed  in  value  the  part  previously  conveyed  by  him,  which  does  not 
appear  to  be  the  case  here.  This  principle  is  decided  in  Bass  v.  Davis, 
38  S.  W.  Hep.,  269;  Wilson  v.  Helms,  59  Texas,  683,  and  other  cases 
decided  by  the  courts  in  this  State,  which  are  unnecessary  to  mention. 

The  conveyance  to  Galen  Crow  by  Julius  Quast,  in  law,  operated  as  a 
partition  between  him  and  the  surviving  children  of  his  first  marriage. 
It  is  also  clear  from  the  evidence  that  if  the  two  interveners  are  entitled 
to  recover  from  the  appellant  Mrs.  Eddy,  they  are  entitled  to  recover 
that  half  of  block  No.  6  in  controversy,  together  with  an  undivided  half 
of  the  ten  acres  in  controversy.  There  is  evidence  to  the  effect  that  the 
other  child  of  the  marriage  of  Julius  Quast  and  his  first  wife  is  not 
asserting  any  claim  to  the  property  in  controversy,  and  that  she  has  re- 
ceived her  proportionate  share  of  the  community  estate  of  her  deceased 
mother. 

The  point  raised  in  the  third  proposition  under  the  second  assign- 
ment of  error  is  obviated  by  the  remittitur  filed  in  this  court. 

The  third  assignment  of  error  complains  of  the  action  of  the  trial 
court  in  admitting  the  evidence  of  Julius  Quast  to  the  effect  that  he, 
previous  to  the  conveyance  to  his  then  wife,  Mrs.  Eddy,  and  during  the 
time  of  the  marriage,  told  her  about  the  existence  and  the  interest  of 
his  children,  the  interveners,  in  the  property  in  controversy.  There  is 
an  objection  to  this  evidence  on  the  ground  that  this  statement  was  made 
by  Julius  Quast  to  his  then  wife  after  the  date  of  the  conveyance  to  her. 
This  contention  is  not  borne  out  by  the  record.  It  appears  from  the 
evidence  upon  this  subject  that  the  statement  informing  her  of  the  in- 
terest of  his  children  in  the  property  in  question  was  made  before  the 
conveyance. 

The  next  objection  is  to  the  effect  that  the  husband  can  not  be  per- 
mitted to  testify  as  to  confidental  communications  made  to  his  wife 
during  marriage.  This  proposition  of  law  is  correct,  but  it  only  pro- 
hibits communications  that  are  of  a  confidental  nature.  Mitchell  v. 
Mitchell,  80  Texas,  116.     A  sale  by  the  surviving  husband  of  the  inter- 
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est  of  his  children  in  the  community  estate  of  his  deceased  wife,  without 
authority,  is  a  fraud  upon  the  children,  and  a  purchaser  with  notice 
participates  in  the  fraud.  Worst  v.  Sgitcovich,  46  S.  W.  Rep.,  72.  It 
is  not  believed  that  it  is  the  spirit  of  the  law  to  regard  a  communication 
of  the  husband  to  the  wife  of  the  existence  of  a  right  of  third  parties 
which  he  is  attempting  to  convey  to  her,  and  which  if  accomplished 
would  operate  as  a  fraud  upon  such  parties,  as  privileged,  on  the  ground 
that  such  communication  is  confidential.  Edwards  v.  Dismukcs,  53 
Texas,  612;  Henry  v.  Sneed,  12  S.  W.  Rep.,  6G3;  Moeckel  v.  Heim,  36 
S.  W.  Rep.,  226.  In  our  opinion  the  evidence  complained  of  was  ad- 
missible. Its  bearing  and  relevancy  is  apparent.  The  effect  of  it,  if 
believed  by  the  jury,  was  to  charge  the  appellant,  Mrs.  Eddy,  with  notice 
of  the  claim  and  interest  of  the  appellees,  the  interveners;  or,  to  say 
the  least  of  it,  it  was  suHicient  to  excite  her  inquiry  as  to  the  extent 
of  their  claim. 

We  can  not  agree  with  appellant  in  her  fourth  assignment  of  error. 
The1  facts,  in  our  opinion,  do  not  warrant  the  contention  asserted  by 
appellant. 

The  fifth  assignment  of  error  is  not  well  taken.  Two  theories  are 
presented  by  the  pleadings  and  evidence.  One  is  that  the  interveners 
are  entitled  to  recover  the  property  in  controversy  by  reason  of  the  fact 
that  community  funds  were  invested  in  its  purchase;  and  the  other 
ground  is  that  there  was,  in  legal  effect,  a  partition  of  the  property  be- 
,  twecn  them  and  their  father  Julius  Quast. 

The  majority  of  the  court  are  of  the  opinion  that  the  sixth  assign- 
ment of  error  is  well  taken ;  that  the  requested  instruction  by  the  inter- 
veners, numbered  9,  should  not  have  been  given.  But,  however,  this  is 
not  made  a  ground  for  reversal,  but  is  disposed  of  with  the  cautionary 
statement  that  the  court  upon  another  trial  will  not  repeat  this  charge. 

The  validity  of  the  deed  from  Julius  Quast  to  Elizabeth  Qua&t  Eddy 
was  a  matter  of  legal  construction,  and  its  legal  effect  should  not  have 
been  submitted  to  the  jury,  except  the  inquiry  as  to  what  was  the  con- 
sideration for  that  conveyance.  The  court  on  that  subject  peremptorily 
instructed  the  jury  that  the  extrinsic  evidence  showed  that  the  convey- 
ance was  executed  for  a  valuable  consideration. 

Appellant's  seventh  assignment  of  error  is  well  taken.  We  do  not 
mean  to  say  that  the  proposition  of  law  there  announced  was  not  cor- 
rect, but  the  charge  there  given  conflicts  with  the  snecial  charge  num- 
ber 25,  given  at  the  request  of  defendant  Eddy.  This  special  charge 
is  to  the  effect  that  the  jury  were  instructed  that  the  uncontradicted 
parol  evidence  showed  that  the  property  in  controversy  was  transferred 
by  Julius  Quast  to  Elizabeth  Quast  Eddy  for  a  valuable  consideration. 
The  charge  given  by  the  court,  which  is  complained  of  in  the  seventh 
assignment  of  error,  leaves  the  question  of  consideration  to  the  jury. 
In  view  of  the  peremptory  instruction  upon  this  subject  just  noticed, 
there  was  no  question  of  consideration  left  for  determination  by  the 
jury. 
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There  is  no  merit  in  appellant's  eighth  assignment  of  error.  The 
point  raised  in  the  ninth  assignment  of  error  has,  in  effect,  been  dis- 
posed of  by  what  has  been  said  concerning  the  effect  of  the  deed  of 
Julius  Quast  to  Crow. 

We  overrule  appellant's  tenth  assignment  of  error.  Upon  the  ques- 
tion there  raised  there  was  a  conflict  of  evidence. 

The  majority  of  the  court  are  of  the  opinion  that  the  charge  com- 
plained of  in  the  eleventh  assignment  of  error  should  not  have  been 
given.  The  writer  confesses  that  he  is  not  able  to  state  a  good  reason 
why  this  charge  is  erroneous,  and  disposing  of  it  in  the  way  pointed  out 
is  in  accord  with  the  views  of  the  majority  of  the  court. 

In  view  of  the  peremptory  instruction  on  the  subject  of  consideration, 
there  was  no  error  in  refusing  the  charges  requested,  as  set  out  in  the 
sixteenth,  seventeenth  and  twentieth  assignments  of  error. 

There  was  no  error  in  refusing  special  charge  number  13,  as  set  out 
under  appellant's  fourteenth  assignment  of  error.  There  is  no  evidence 
in  the  record  tending  to  show  that  the  children  gave  consent  to  Julius 
Quast  to  execute  the  conveyance  to  the  appellant,  Mrs.  Eddy.  It  would 
not  have  been  error  for  the  trial  court  to  give  Mrs.  Eddy's  special  in- 
struction number  16,  as  set  out  under  the  appellant's  sixteenth  assign- 
ment of  error. 

It  was  error  for  the  court  to  refuse  the  appellant's  special  charge  num- 
ber 9,  as  set  out  under  the  twelfth  assignment  of  error,  on  the  subject 
of  the  burden  of  proof,  and  for  this  error  the  judgment  of  the  trial 
court  will  be  reversed  and  the  cause  remanded.  The  legal  title  to  the 
property  in  question  was  in  Julius  Quast,  and  when  he  conveyed  by  deed 
to  the  appellant  Mrs.  Eddy,  she  was  invested  with  the  same  character 
of  title.  Patty  v.  Middleton,  82  Texas,  586;  Saunders  v.  Isbell,  5 
Texas  Civ.  App.,  515,  24  S.  W.  Rep.,  307;  Burleson  v.  Alvis,  66  S.  W. 
Eep.,  236,  and  Edwards  v.  Brown,  68  Texas,  329.  The  title  of  the 
interveners  was  equitable,  and  the  burden  rested  upon  them  to  establish 
the  fact  that  the  holder  of  the  legal  title  either  purchased  with  notice 
of  their  claim  or  interest,  or  was  a  purchaser  without  value.  Author- 
ities just  cited. 

As  the  Bosleys  do  not  appeal  and  are  not  complaining  of  the  judg- 
ment of  the  trial  court,  the  judgment  in  favor  of  interveners  as  against 
them  is  affirmed;  but,  for  the  reasons  stated  in  the  opinion,  the  judg- 
ment against  the  appellant,  Mrs.  Elizabeth  Quast  Eddy,  is  reversed  and 
remanded  as  to  the  interveners  and  as  to  the  plaintiffs  William  and 
Martha  Bosley. 

Affirmed  in  fart  and  reversed  and  remanded  in  fart. 
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E.  P.  Haigleb  v.  J.  H.  Pope. 

Decided  December  23,  1903. 

Limitation — Ten  Years — Limit  of  Possession. 

Adverse  possession  for  ten  years  of  a  portion  only  of  a  town  lot,  gives 
title  to  the  limits  of  a  lot,  though  not  held  under  a  deed  defining  the  limits 
of  the  constructive  possession. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
E.  L.  Penn. 

James  &  Yesser,  for  appellant. 

J.  P.  'Earner,  for  appellee. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
the  subject  matter  being  a  town  lot  situated  in  the  city  of  Austin.  Ap- 
pellee was  plaintiff  and  appellant  defendant,  and  the  original  petition 
was  filed  October  24, 1902. 

One  of  the  pleas  relied  on  by  the  defendant  was  the  ten  years  statute 
of  limitations.  After  hearing  all  the  testimony,  the  trial  court  directed 
a  verdict  for  the  plaintiff,  and  the  correctness  of  so  doing  is  the  only 
question  presented  for  decision. 

On  January  8,  1889,  the  defendant  executed  a  deed  of  trust  to  James 
V.  Bergen,  trustee,  with  a  covenant  of  general  warranty  of  title,  con- 
veying the  property  in  controversy,  to  secure  a  note  executed  by  the 
defendant  to  the  plaintiff.  Thereafter  a  suit  was  commenced  in  the 
District  Court  of  Travis  County,  which  on  May  18,  1891,  resulted  in  a 
judgment  for  Pope  and  against  Haigler  for  the  amount  of  the  note  and 
foreclosure  of  the  lien  on  the  property.  Under  an  order  of  sale  issued  to 
enforce  that  judgment  the  property  in  controversy  was,  on  August  18, 
1891,  sold  and  conveyed  to  Lula  C.  Templeton,  who  thereafter  conveyed 
it  to  John  H.  Pope,  the  plaintiff. 

Adjoining  the  lot  in  controversy  is  a  lot  owned  by  two  of  the  defend- 
ant's children,  upon  which  is  a  residence  in  which  the  defendant  has 
resided  since  1896.  For  several  years,  the  entire  lot  in  controversy  was 
inclosed  by  a  fence,  which  connected  with  the  fence  inclosing  the  lot 
on  which  the  residence  was  situated. 

The  defendant  submitted  testimony  tending  to  show  that  for  more 
than  ten  years  next  preceding  this  suit,  and  after  title  had  passed  from 
him  under  the  foreclosure  sale,  he  or  persons  holding  under  him  had 
been  in  exclusive,  continuous  and  adverse  occupancy  of  the  house  on  the 
adjoining  lot,  and  in  adverse  possession  of  and  using  at  least  a  portion 
of  the  lot  in  controversy.  However,  during  that  time  much  of  the  fence, 
perhaps  half  of  it,  was  removed ;  and  for  two  or  three  years  of  the  time 
required  to  constitute  the  bar  all  of  the  lot,  was  not  inclosed,  nor  was 
it  all,  during  that  time,  in  the  actual  possession  of  the  defendant.    But 
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there  was  testimony  tending  to  show  that  during  the  time  of  the  break 
in  the  larger  inclosure  the  defendant  had  a  small  inclosure  on  one  end 
of  the  lot  which  he  used  as  a  cow  pen.  As  to  the  exact  dimensions  of 
the  latter,  the  evidence  was  uncertain. 

There  was  also  testimony  tending  to  show  that,  during  all  the  time  re- 
ferred to,  the  defendant  was  asserting  claim  to  the  entire  lot. 

The  record  indicates  that  the  trial  court  was  of  the  opinion  (1)  that 
the  evidence  was  too  uncertain  as  to  the  location  and  dimensions  of  the 
cow  pep  to  warrant  a  verdict  and  judgment  for  the  defendant  for  that 
part  of  the  land;  and  (2)  that  as  the  defendant  had  not  been  in  actual 
possession  of  the  remainder  for  ten  consecutive  years,  and  had  failed  to 
show  that  he  claimed  under  some  character  of  written  instrument  fixing 
the  boundaries  of  his  claim,  his  plea  of  limitation  could  not  prevail. 

Whether  or  not  the  court  was  correct  on  the  first  point  we  deem  it 
unnecessary  to  decide,  as  upon  another  trial  the  location  and  dimensions 
of  the  cow  pen  can  be  shown. 

On  the  other  question,  however,  the  trial  court  fell  into  error.  Pear- 
son v.  Boyd,  62  Texas,  541 ;  Craig  v.  Cartwright,  65  Texas,  413 ;  Simpson 
v.  Johnson,  46  S.  W.  Eep.,  628;  McCarty  v.  Johnson,  49  S.  W.  Rep., 
1099 ;  Nativel  v.  Raymond,  1  Texas  Ct.  Rep.,  210. 

In  the  last  case  cited,  it  was  shown  that  for  more  than  ten  years  the 
defendant  had  been  in  actual  adverse  possession  of  a  portion  of  a  survey, 
claiming  all  of  it;  and,  although  he  claimed  under  no  muniment  of  title 
fixing  boundaries,  the  Court  of  Civil  Appeals  held  that  he  had  acquired 
title  to  the  entire  survey  under  the  ten  years  statute  of  limitations.  That 
was  the  only  question  involved  in  the  appeal,  and  as  the  Supreme  Court 
refused  to  grant  a  writ  of  error,  that  case  may  now  be  regarded  as  final 
authority  on  that  point. 

Our  conclusion  is  that  the  trial  court  erred  in  not  submitting  to  the 
jury  the  question  of  limitation;  and  therefore  the  judgment  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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El  Paso  Electric  Railway  Company  v.  Houston  A.  Galliheb. 

Decided  December  23,  1903. 

Practice— Pleading. 

Obstructive  pleading,  interposed  merely  for  delay  or  postponement,  will 
not  be  countenanced.  In  striking  out  the  supplemental  answer  in  this  case 
the  trial  court  did  not  abuse  its  discretion* 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
J.  M.  Goggin. 

Clark,  Hawkins  &  Franklin,  for  appellant. 

Bell  &  Kemp,  for  appellee. 

JAMES,  Chief  Justice. — This  appeal  involved  but  one  question. 
This  action  for  personal  injuries  was  filed  March  26,  1902,  was  tried 
first  in  February,  1903,  and  the  second  time  on  June  12,  1903.  It  is 
made  to  appear  that  the  case  was  called  for  trial  about  11  o'clock  in 
the  forenoon  of  the  latter  dat&  and  the  papers  not  being  on  hand,  the 
court  asked  counsel  for  both  the  parties  if  they  would  announce  ready 
at  the  afternoon  session,  and  they  stated  that  they  would  if  the  papers 
were  found,  and  the  court  called  no  other  case,  but  took  a  recess  until 
2  o'clock.  The  papers  were  there  at  that  time,  whereupon  defendant 
filed  a  second  amended  original  answer.  This  contained  among  other 
things  a  pica  of  accord  and  satisfaction. 

It  appears  that  prior  to  the  first  trial  defendant  had  propounded 
interrogatories  to  the  plaintiff,  and  had  asked  him  concerning  &  set- 
tlement of  the  matter  of  this  suit,  which  settlement  plaintiff  in  his 
answers  denied.  No  plea  on  this  subject  was  interposed  at  the  first 
trial  of  the  case,  and  none  was  filed  until  in  the  said  second  amended 
original  answer  which  came  in  under  the  abpve  circumstances. 

The  court  sustained  a  motion  to  strike  out  the  plea,  among  other 
reasons,  because  the*  case  had  been  pending  since  March  26,  1902,  and 
was  once  tried  by  a  jury  in  February,  1903,  and  that  accord  and  satis- 
faction had  not  been  set  up  nor  pleaded  until  this  date  and  after  the 
call  of  the  case  for  trial,  and  it  was  now  too  late  to  plead  same. 

It  seems  a  reasonable  conclusion  that  defendant  postponed  this  de- 
fense and  interposed  this  plea  at  that  particular  time  either  to  place 
plaintiff  at  a  disadvantage  in  meeting  same,  or  for  the  purpose  of 
delaying  or  continuing  the  case.  The  discretion  of  the  court  was  not 
abused  and  defendant  has  no  legal  right  to  complain  of  the  ruling. 

The  judgment  is  affirmed.  Lewin  v.  Houston,  8  Texas,  94;  Tram- 
mel v.  Swan,  25  Texas,  500. 

Affirmed* 

Writ  of  error  refused. 
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International  &  Great  Northern  Railway  Company  v. 

J.  M.  Mill8. 

Decided  December  23,  1903. 

1*— Practice— Expert  Testimony. 

The  rule  as  to  expert  testimony  is  that  the  subject  of  Inquiry  is  one  of 
science,  skill  or  trade,  or  questions  of  like  kind,  about  which  the  expert,  by 
his  previous  training,  habits  or  study,  has  more  skill  and  knowledge  than 
jurors  of  average  Intelligence  may  be  presumed  generally  to  possess.  If  the 
subject  of  inquiry  is  one  that  may  be  presumed  to  be  within  the  knowledge 
and  common  experience  of  the  average  man  in  the  ordinary  walks  of  life* 
the  opinions  of  experts  are  not  admissible. 

2m — 8a me— Hypothetical  Question. 

Questions  addressed  to  experts  should  be  based  upon  a  hypothetical 
statement  of  facts,  and  it  is  the  privilege  of  the  person  asking  the  question 
to  assume  any  state  of  facts  whicl)  the  facts  tend  to  prove.  An  opinion 
given  by  an  expert  on  a  given  *  statement  of  facts,  which  the  testimony  tends 
to  prove,  goes  to  the  jury  as  any  other  fact,  to  be  accepted  or  rejected  as 
the  jury  may  deem  proper.  Expert  testimony  held  properly  admitted  under 
these  rules. 

3. — Practice    Charge. 

See  charge  held  not  obnoxious  to  the  objection  that  it  is  misleading. 

4-— Same— Argument  of  Counsel— Bill  of  Exceptions. 

Alleged  abuse  of  the  privilege  of  argument  by  counsel  can  not  be  re- 
vised In  the  absence  of  bill  of  exception. 

5*— Damages— Evidence. 

On  the  evidence  held  that  the  verdict  is  supported  and  is  not  excessive. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

Hicks  &  Ricks,  for  appellant 

John  Sehorn,  for  appellee. 

FLY,  Associate  Justice. — Appellee  sued  to  recover  damages  arising 
out  of  an  injury  inflicted  on  his  knee  through  a  defect  in  an  angle- 
cock,  while  he,  in  discharge  of  his  duties  as  a  brakeman,  was  endeavor- 
ing to  cut  off  the  air  on  a  freight  train.  He  recovered  a  verdict  and 
judgment  for  $7500. 

It  appears  from  the  evidence  that  an  angle-cock  is  a  portion  of  the 
air  brake  attachments  on  a  train.  The  air  travels  from  the  locomotive 
through  iron  pipes  and  hose  couplings  to  the  rear  of  the  train.  The 
iron  pipes  run  underneath  the  cars,  and  at  each  end  of  the  pipes  at 
the  ends  of  the  cars  there  is  attached  an  angle-cock,  which  is  a  kind  of 
faucet  for  cutting  off  or  turning  on  the  air  so  that  it  may  travel 
through  the  pipes  and  connecting  hose.  The  hose  at  one  end  is  attached 
to  the  angle-cock  and  at  the  other  is  attached  to  the  hose  belonging  to 
another  car.  To  uncouple  a  car  the  angle-cocks  on  both  cars  are  turned 
to  cut  off  the  air  and  then  the  hose  on  the  two  cars  are  uncoupled  or 
pulled  apart.  If  the  air  is  not  cut  off  by  the  angle-cock  the  hose  will 
whip  around  as  one  does  when  filled  with  a  stream  of  water.  Appellee 
attempted  to  cut  off  the  air  by  means  of  the  angle-cocks,  and  if  every- 
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thing  had  been  in  working  order  that  action  should  have  cut  off  the 
air.  However,  the  angle-cocks  were  defective  and  did  not  cut  off  the 
air,  and  when  appellee  attempted  to  uncouple  the  hose  the  air  in  it 
jerked  the  hose  out  of  his  hands  and  it  struck  appellee  on  the  cap  of 
his  knee  with  such  force  as  to  break  it.  The  injury  stiffened  the  leg 
so  as  to  render  appellee  a  cripple  for  life.  Appellee  was  ignorant  of 
the  defects  in  the  angle-cocks. 

The  first,  second,  third,  and  fourth  assignments  form  the  basis  for 
the  contention  that  it  was  error  to  permit  the  following  question  to 
be  propounded  to  and  answered  by  four  different  witnesses:  "Assum- 
ing that  the  air  is  cut  off  at  the  angle-cock  by  a  brakeman  as  he  goes 
in  to  uncouple  the  hose  and  it  is  jerked  out  of  his  hand,  what  does  that 
indicate  in  reference  to  the  angle-cock  ?"  The  answer  was :  "It  would 
indicate  that  there  was  a  leak."  The  question  as  copied  in  the  brief 
leaves  it  in  doubt  as  to  whether  the  angle-cock  or  the  hose  was  jerked 
out  of  the  brakeman's  hands,  but  the  bills  of  exception  show  that  it  waB 
the  hose  that  the  brakeman  sought  to  uncouple,  after  cutting  off  the 
air  at  the  angle-cock,  and  that  the  hose  was  jerked  violently  out  of  his 
hand..  The  objections  urged  to  the  question  and  answers  were,  that 
the  question  was  not  such  as  could  properly  be  asked  an  expert  witness, 
and  did  not  elicit  such  facts  as  can  be  proved  by  expert  testimony  and 
called  for  the  opinions  of  witnesses  on  a  state  of  facts  which  it  is  the 
province  of  the  jury  to  decide.  It  is  not  contended  in  this  court  that 
the  witnesses  were  not  experts,  the  sole  proposition  being  that  a  hypo- 
thetical question  which  assumes  the  very  fact  in  controversy  and  which 
would  elicit  an  answer  that  would  usurp  the  province  of  the  jury  in 
drawing  deductions  from  the  facts  is  improper.  The  proper  test  of 
the  admissibility  of  the  testimony  of  experts  is  not  made  by  appellant, 
for  the  test  is  not  whether  or  not  the  opinion  of  the  expert  would  prove 
the  very  fact  to  be  found  by  the  jury.  The  object  of  all  testimony 
is  to  prove  the  very  fact  to  be  found  by  the  jury,  and  it  is  no  usurpa- 
tion of  the  powers  of  a  jury  to  prove  that  fact.  In  order  to  obtain  a 
certain  opinion  from  an  expert  it  is  absolutely  essential  to  assume  the 
existence  of  the  facts  necessary  to  elicit  the  opinion,  and  in  order  that 
the  opinion  should  prove  of  any  value  it  should  be  the  very  one  that  it 
is  desired  the  jury  should  form. 

The  rule  as  to  expert  testimony  is  that  the  subject  of  inquiry  is  one 
of  science,  skill  or  trade,  or  questions  of  like  kind,  about  which  the 
expert,  by  his  previous  training,  habits  or  study,  has  more  skill  and 
knowledge  than  jurors  of  average  intelligence  may  be  presumed  gen- 
erally to  possess.  Ferguson  v.  Hubbell,  97  N".  Y,,  513.  If  the  sub- 
ject of  inquiry  is  one  that  may  be  presumed  to  be  within  the  knowl- 
edge and  common  experience  of  the  average  man  in  the  ordinary  walks 
of  life,  the  opinions  of  experts  are  not  admissible.  Under  such  cir- 
cumstances the  jury  is  just  as  capable  of  passing  upon  the  facts  and 
forming  proper  opinions  thereon  as  the  expert.  Eailway  v.  Sweeney, 
24  S.  W.  Rep.,  947. 
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In  this  case  the  testimony  was  as  to  the  operation  of  parts  of  a 
train  of  which  none  but  those  who  made  such  things  a  study  or  who 
were  accustomed  to  operating  them  could  possibly  have  any  knowledge. 

Questions  addressed  to  experts  should  be  based  upon  a  hypothetical 
statement  of  facts,  and  it  is  the  privilege  of  the  person  asking  the 
question  to  assume  any  state  of  facts  which  the  facts  tend  to  prove. 
An  opinion  given  by  an  expert  on  a  given  statement  of  facte,  which 
the  testimony  tends  to  prove,  goes  to  the  jury  as  any  other  fact,  and 
may  be  accepted  or  rejected  as  may  be  deemed  proper  and  right  by 
the  jury. 

The  court  charged  the  jury  as  follows:  "On  the  other  hand,  if  you 
do  not  believe  from  the  evidence  that  said  angle-cock  was  in  a  defective 
condition  and  that  the  defendant  was  guilty  of  negligence  in  permit- 
ting it  to  be  in  the  condition  you  find  it  was  in,  you  will  find  for  the 
defendant."  The  assignment  assailing  this  charge  is  that  "the  court 
erred  in  the  third  paragraph  of  its  charge  to  the  jury/'  The  only 
proposition  thereunder  is:  "A  paragraph  of  a  charge  which  may  be 
correct  as  a  proposition,  but  which  is  calculated  to  mislead  the  jury,  is 
erroneous  and  should  not  be  given."  That  proposition  may  be  true, 
but  it  is  not  apparent  how  a  charge  which  informs  the  jury  to  find  for 
appellant  if  certain  facts  are  not  proved  could  mislead  them.  Appel- 
lant contends  that  the  clear  inference  is  that  if  the  angle-cock  was 
defective  and  permitting  such  defect  was  negligence  upon  the  part  of 
the  appellant  that  the  jury  should  find  for  appellee.  How  this  would 
mislead  the  jury  appellant  makes  no  attempt  to  show,  and  it  is  only  a 
surmise  of  this  court  that  appellant  thinks  it  misled  the  jury  because 
no  reference  was  made  to  the  question  of  contributory  negligence  or 
assumed  risk  on  the  part  of  appellee.  If  this  be  the  ground  of  com- 
plaint, we  do  not  think  it  misled  the  jury,  for  when  read  in  connection 
with  other  paragraphs  of  the  charge,  preceding  and  succeeding,  it 
clearly  appears  that  a  recovery  on  the  part  of  appellee  is  conditioned 
on  his  being  free  from  having  contributed  to  his  injury  or  having 
assumed  the  risk  of  the  defect. 

The  charge  on  the  measure  of  damages  clearly  defines  the  elements 
of  damages  which  the  jury  were  to  consider  in  arriving  at  a  verdict. 

Appellant  requested  a  special  charge  to  the  effect  that  the  court  had 
no  power  to  compel  the  plaintiff  to  submit  to  a  physical  examination 
to  ascertain  the  extent  of  his  injuries,  which  was  prefaced  with  a 
recital  that  counsel  for  appellee  had  argued  that  appellant  had  not  made 
a  motion  to  have  appellee  examined  by  a  physician  appointed  by  the 
court  .  There  was  no  bill  of  exceptions  taken  to  the  argument  of  coun- 
sel, and  there  is  nothing  to  indicate  that  such  argument  was  made 
except  the  recital  in  the  rejected  charge.  The  presumption  is  that 
the  trial  judge  rejected  the  charge  because  there  was  no  such  argument 
made. 

If  the  physicians  who  testified  for  appellee  are  to  be  credited,  the 
blow  inflicted  by  the  hose  upon  the  knee  of  appellee  stiffened  the  joint 
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and  the  injury  is  permanent  and  will  incapacitate  him  from  the  use 
of  his  leg.  According  to  the  testimony  of  appellee  he  was  confined 
to  the  house  for  three  months  and  during  that  time  the  leg  was  pain- 
ful to  him.  He  can  not  walk  without  crutches.  The  injury  was  in- 
flicted in  January,  1902.  Appellee  was  at  that  time  36  years  of  age 
and  was,  earning  from  $75  to  $80  a  month.  The  verdict  can  not  be 
held  to  be  excessive. 

The  case  of  Eailway  v.  Somers,  78  Texas,  441,  is  cited  by  appellant 
as  being  decisive  of  this  case,  and  language  from  that  opinion  is  quoted  ^ 

as  follows:  "There  was  no  evidence  to  support  his  case  but  his  own. 
It  seems  to  us,  therefore,  that  the  jury  must  have  been  controlled  in 
their  verdict  more  by  their  sympathy  for  a  hard-working,  zealous  man, 
injured  in  a  dangerous  employment,  then  by  the  law  of  the  case  as 
applied  to  the  evidence."  This  language  was  not  intended  as  an  enun- 
ciation of  a  general  rule  that  a  plaintiff  can  not  recover  damages  if 
no  one  testifies  as  to  the  circumstances  of  the  injury  except  himself,  but 
applies  only  to  the  facts  of  that  case  in  which  a  plaintiff  was  his  sole 
witness  and  had  made  contradictory  statements  and  had  been  contra- 
dicted by  two  disinterested  witnesses.  A  man  is  not  rendered  unworthy 
of  belief  merely  because  he  has  no  one  to  corroborate  him  as  to  the 
manner  in  which  he  received  his  injuries.    The  judgment  is  affirmed. 

Affirmed* 

Writ  of  error  refused. 
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Metropolitan  Life  Insurance  Company  v.  A.  F.  Gibbs. 

Decided  December  23,  1903. 

1- — Practice— Argument  of  Counsel. 

In  the  absence  of  a  showing  to  the  contrary  Inappropriate  and  inoppor- 
tune remarks  of  counsel  in  argument  to  the  Jury,  trifling  in  nature,  will  not 
be  presumed  to  have  prejudiced  the  Jury  adversely  to  the  other  party. 

2. — Temporary  Administration— 'Extension  of. 

A  temporary  administration  decreed  by  the  probate  court  for  the  pur- 
pose of  conducting  this  suit  expired  by  limitation  with  the  convening  of  the 
next  term  of  the  court,  and  was  extended  by  order  entered  upon  the  minutes 
in  open  court.    Held  that  the  proceeding  was  valid  and  correct. 

3-— Practice  on  Appeal — Questions  the  Court  Will  Consider. 

Only  the  grounds  set  forth  in  the  bill  of  exceptions  for  the  exclusion  of 
evidence  will  be  considered  on  appeal,  although  other  grounds  be  embodied 
in  the  assignments  of  error.  Note  evidence  the  admission  of  which  is  held 
harmless,  if  error  at  all. 

4*— Same — Evidence. 

It  was  not  error,  in  action  on  a  life  insurance  policy,  to  admit  in  evidence 
a  card  on  which  was  written  notice  by  the  company  to  the  insured,  of  a 
premium  maturing. 

5w— Evidence— Preliminary  Proofs  of  Death— Waiver. 

Over  objections  appellee  was  permitted  to  testify  that  soon  after  the 
death  of  the  insured  he  asked  the  defendant  company's  superintendent  what 
the  company  intended  to  do  about  the  claim,  and  asked  for  blanks  on  which  to 
make  out  the  proofs  of  death,  and  that  the  superintendent  replied  that  the 
company  would  not  pay  the  policy  and  refused  to  furnish  the  blanks.  Held 
that  the  evidence  was  properly  admitted  to  show  a  waiver  of  the  proofs  of 
death. 

&— Same— Bill  of  Exceptions. 

Error  assigned  on  the  exclusion  of  evidence  will  not  be  considered  when 
the  grounds  of  objection  are  not  stated  in  the  bill  of  exceptions. 

7-— Parties  to  Suit. 

The  wife  of  a  decedent  is  not  a  necessary  party  with  the  temporary 
administrator  in  an  action  on  a  life  insurance  policy. 

Sw—  Life  Insurance  Policy — Warranty. 

The  policy  provided  that  the  representations  and  answers  in  the  appli- 
cation, made  a  part  of  the  policy,  were  warranties,  and  that  untrue  answers 
would   vitiate  the   policy.    It   is   immaterial   under   this   provision    that   the* 
Insured  did  not  disclose  that  he  was  a  married  man,  inasmuch  as  that  ques- 
tion was  not  asked. 

9. — Delayed  Premiums — Waiver. 

A  clause  in  a  policy  exempting  the  insurer  from  liability  until  actual 
payment  of  the  premium  may  be  waived  by  the  insurer  or  its  authorized 
agent,  and  the  contract  of  insurance  will  become  binding.  Facts  held  to 
constitute  a  waiver. 

Appeal  from  the  District  Court  of  Bexar.     Tried  below  before  Hon. 
S.  J.  Brooks. 

The  opinion  states  the  case. 

Keller  &  Keller  and  Mason  Williams,  for  appellant. 

"Webb  &  Goeih,  for  appellee. 

PLY,  Associate  Justice. — This  is  a  suit  on  a  policy  of  insurance  on 
the  life  of  Ernest  E.  Gibbs,  deceased,  prosecuted  by  the  temporary  ad- 
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ministrator  against  appellant.  The  trial  resulted  in  a  verdict  and 
judgment  for  $500  with  interest  at  6  per  cent  per  annum  from  May  1, 
1901. 

Appellant,  on  February  13,  1901,  insured  Ernest  E.  Gibbs  in  the  sum 
of  $500,  and  payment  of  the  premium  in  advance  was  waived.  The 
premium  was  paid  in  April,  1901,  a  short  time  before  the  death  of  the 
insured. 

The  first  assignment  of  error  complains  of  a  remark  made  by  ap- 
pellees' counsel  during  a  preliminary  discussion,  in  the  hearing  and 
presence  of  the  jury,  that  counsel  for  appellant  must  not  like  the  jury. 
While  the  remark  was  inappropriate  and  ill  timed,  it  is  of  such  a  trivial 
character  that  it  can  not  be  supposed  that  it  influenced  the  verdict  of 
a  jury,  which  it  must  be  presumed  was  composed  of  men  of  average 
honesty  and  intelligence.  Nothing  in  the  record  indicates  that  the  jury 
was  influenced  by  it. 

In  December,  1902,  A.  F.  Gibbs  was  appointed  temporary  adminis- 
trator of  the  estate  of  Ernest  E.  Gibbs,  deceased,  and  he  was  authorized 
to  make  himself  a  party  to  this  suit  which  was  then  pending  in  the 
District  Court  of  the  Fifty-3eventh  Judicial  District.  At  the  March 
term  of  the  County  Court  the  temporary  letters  were  continued  with 
the  same  powers  granted  to  the  administrator.  The  proof  of  appoint- 
ment of  the  temporary  administrator  and  of  his  continuation  in  that 
capacity  were  properly  admitted  in  evidence.  The  temporary  adminis- 
trator was  appointed  for  the  purpose  of  prosecuting  this  suit,  his 
powers  being  defined  as  required  by  statute.  Sayles*  Civ.  Stats.,  art. 
1931.  The  appointment  would  have  ceased  at  the  succeeding  term  of 
the  County  Court  had  it  not  been  continued  in  force  by  an  order  entered 
upon  the  minutes  in  open  court.  That  it  might  be  so  continued  is 
contemplated  by  the  language  of  the  statute.  Art.  1933.  The  county 
.  court  had  the  authority  to  appoint  a  temporary  administrator  to  prose- 
cute the  suit,  and  to  continue  such  temporary  administration  so  long  as 
was  necessary  to  accomplish  the  ends  of  the  original  appointment.  Kail- 
way  v.  Hook,  60  Texas,  403 ;  Callahan  v.  Houston,  78  Texas,  494.  In 
speaking  on  this  subject  in  Williams  v.  Bank,  91  Texas,  651,  the 
Supreme  Court  said:  "The  probate  court  which  appointed  Williams 
temporary  administrator  had  the  authority,  at  the  next  succeeding  term, 
to  continue  the  appointment,"  etc. 

Appellee  was  permitted  to  testify  that  his  deceased  brother  on  March 
23,  1901,  had  given  him  $4.56  with  which  to  pay  the  premium  due  on 
his  policy,  and  had  told  the  witness  to  pay  it  to  Wendlandt  or  Howry, 
who  were  agents  of  appellant.  The  testimony  as  to  deceased  giving  the 
money  to  appellee  to  pay  to  the  agent  was  objected  to  as  irrelevant'  and 
immaterial  and  as  not  being  a  delivery  to  the  company.  The  witness 
was  then  asked,  "What  did  your  brothet  tell  you  about  the  money?** 
To  which  appellant  objected  on  the  ground  that  it  was  a  self-serving 
declaration.  In  this  court  appellant  seeks  to  have  the  admission  of 
the  testimony  and  asking  of  the  question  declared  erroneous,  not  only 
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on  the  grounds  set  out  in  the  bill  of  exceptions,  but  on  the  additional 
ground  that  the  witness  should  not  have  been  permitted  to  testify  to 
statements  made  to  him  by  deceased.  Only  the  grounds  set  forth  in 
the  bill  of  exceptions  for  the  exclusion  of  evidence  will  be  noticed  in 
an  appellate  court,  although  other  grounds  be  embodied  in  assignments 
of  error.    Kimmarle  v.  Railway  Co.,  76  Texas,  686. 

In  view  of  the  'fact  that  the  witness  stated  that  he  paid  the  money 
to  Wendlandt,  the  agent  of  appellant,  for  the  premium,  it  was  immate- 
rial how  he  got  it  or  what  deceased  said  to  him,  and  the  evidence  com- 
plained of  could  not  have  injured  it  in  any  manner  whatever. 

It  was  not  error  to  admit  in  evidence  a  card  written  by  appellant  in 
which  deceased,  E.  E.  Gibbs,  was  notified  that  a  premium  was  due  in 
May,  1901.  It  is  not  claimed  by  appellant  that  its  introduction  caused 
any  injury  to  its  cause,  the  sole  ground  of  objection  to  it  being  that  it 
was  irrelevant  and  immaterial. 

Appellee,  over  the  objection  of  appellant,  testified  that  after  the 
death  of  E.  E.  Gibbs  he  took  the  policy  of  insurance  to  Cleveland, 
appellant's  superintendent  at  San  Antonio,  and  asked  him  what  the 
company  intended  to  do  about  it,  and  he  replied  that  it  would  not  pay 
the  policy,  because  all  the  premiums  were  not  paid.  He  also  asked 
Cleveland  for  blanks  on  which  to  make  out  a  certificate  of  death.  Cleve- 
land replied  that  the  company  would  not  pay  the  policy,  and  that  there 
was  no  use  giving  appellee  any  blanks.  The  evidence  was  objected  to 
on  .the  ground  that  there  were  no  pleadings  to  support  the  testimony, 
that  Cleveland  was  not  the  proper  party  from  whom  payment  or  blanks 
should  have  been  demanded,  that  appellee  at  that  time  was  not  temporary 
administrator  and  had  no  authority  to  ask  for  money  or  blanks,  and  any 
statement  made  to  him  would  not  bind  the  company.  The  objections 
are  fallacious  and  untenable.  There  was-  no  attempt  through  the  evi- 
dence in  question,  as  contended  by  appellant,  to  vary  the  contract,  or 
to  show  a  waiver  of  a  forfeiture  or  the  reception  of  premiums  in  arrears, 
and  the  clause  of  the  policy  which  attempted  to  retain  the  power  to  do 
any  of  the  things  mentioned  exclusively  in  the  hands  of  the  president, 
vice-president  or  secretary,  was  in  no  manner  infringed  by  the  introduc- 
tion of  the  evidence.  The  evidence  was  introduced  to  show  a  waiver 
of  proofs  of  death,  and  was  admissible  for  that  purpose.  Cohen  v.  Insur- 
ance Co.,  67  Texas,  325 ;  Insurance  Co.  v.  Lee,  73  Texas,  641 ;  Insurance 
Co.  v.  Rivers,  9  Texas  Civ.  App.,  177.  While  appellee  may  not  have  had 
the  authority  to  receive  the  money  due  on  the  policy  at  the  time  he  had  the 
conversation  with  Cleveland,  that  did  not  preclude  him  from  testifying 
that  the  agent  of  the  company  stated  that  the  policy  would  not  be  paid 
and  blanks  on  which  to  make  proofs  of  death  would  not  be  furnished. 
Appellee  could  swear  to  those  facts,  and  they  were  just  as  binding  on  the 
company  as  though  made  to  a  temporary  or  any  other  kind  of  adminis- 
trator. What  has  been  said  will  apply  as  well  to  the  declarations  of. 
Wendlandt,  tBe  assistant  superintendent.  Payment  was  not  denied 
because  appellee  was  not  authorized  to  receive  it,  but  was  denied  on 
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the  ground  that  the  policy  was  void  by  reason  of  failure  to  pay  the  first 
premium. 

The  eleventh  assignment  of  error  is  designed  to  present  error  in  the 
court  excluding  the  written  application  of  E.  E.  Gibbs  for  insurance. 
It  can  not  be  considered  because  the  grounds  of  objection  to  the  intro- 
duction of  the  testimony  are  not  stated  in  the  bill  of  exceptions  on  which 
the  assignment  of  error  is  based.  Johnson  v.  Crawl,  55  Texas,  571; 
Kolp  v.  Specht,  11  Texas  Civ.  App.,  685;  Schoch  v.  San  Antonio,  57 
S.  W.  Rep.,  893. 

The  fifteenth  assignment  of  error  complaining  of  the  court's  action 
in  overruling  the  numerous  special  exceptions  is  without  merit.  The 
wife  of  the  deceased  was  not  a  necessary  party  with  the  temporary  ad- 
ministrator as  a  plaintiff.  The  petition  sufficiently  alleged  the  terms 
and  conditions  of  the  policy  necessary  to  a  proper  prosecution  of  the 
suit. 

It  is  provided  in  the  policy  that  the  representations  and  answers  made 
in  the  application,  which  is  made  a  part  of  the  policy,  are  warranties 
and  that  untrue  answers  will  render  the  policy  void.  In  that  applica- 
tion deceased  was  not  asked  whether  he  was  married  or  single,  and  it 
does  not  matter  what  may  have  been  answered  aside  from  the  facts  dis- 
closed in  the  policy,  for  it  is  provided  therein:  "The  contract  between 
the  parties  hereto  is  completely  set  forth  in  this  policy  and  the  applica- 
tion therefor  taken  together."  Immediately  following  that  provision  is 
what  is  denominated  "Copy  of  application  for  this  policy ."  If  deceased 
made  another  application  the  provisions  of  the  policy  have  no  reference 
to  that,  but  to  the  one  copied  in  the  policy. 

It  is  well  settled  that  a  clause  in  a  policy  exempting  the  insurer  from 
liability  until  actual  payment  of  the  premium  may  be  waived  by  the 
insurer  or  its  authorized  agent,  and  the  contract  of  insurance  will  be- 
come binding.  Train  v.  Insurance  Co.,  62  N.  Y.,  598;  Bodine  v.  In- 
surance Co.,  51  N.  Y.,  117;  Assurance  Co.  v.  Oliver,  22  Texas  Civ. 
App.,  8.  The  facts  and  circumstances  showed  a  waiver  upon  the  part 
of  appellant  as  to  payment  of  the  premium  in  advance.  It  was  after- 
wards paid  and  accepted. 

The  charge  presented  the  law  applicable  to  the  issues  raised  by  the 
pleadings  and  evidence. 

None  of  the  assignments  of  error  is  well  taken  and  the  judgment  is 
affirmed. 

Affirmed. 
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I.  T.  Valentine  v.  E.  P.  Sweatt. 

Decided  December  23,  1903. 

1. — Evidence— Certified  Copy  of  Deed. 

To  authorize  the  introduction  in  evidence  of  a  certified  copy  of  a  lost 
deed  it  is  incumbent  on  the  party  to  file  the  same  among  the  papers  of  the 
cause,  together  with  affidavit  of  the  loss  of  the  original,  complying  otherwise 
with  article  2312  of  the  Revised  Statutes.  The  rule  of  evidence  thus  enun- 
ciated applies  to  all  cases  where  it  is  sought  to  use  the  certified  copy  of  the 
record  of  any  instrument  of  writing  which  is  permitted  or  required  by  law 
to  be  recorded  in  the  office  of  the  county  clerk. 

2- — Evidence— -Lease  Record— Cancellation  of  Lease. 

Section  4  of  chapter  125  of  the  Acts  of  1901  provides  that  the  county 
clerks  of  Schleicher  and  other  counties  therein  enumerated  shall  keep  a  com- 
plete record  of  the  leases  of  public  school  lands  In  their  respective  counties; 
and  section  6  of  the  same  law  provides  that  the  cancellation  of  any  lease 
shall  be  duly  noted  by  the  clerk  on  the  record.  Held  that  such  lease  record 
is  admissible  as  evidence  of  cancellation. 

&— Praoties— Preferential  Right  of  Lease. 

The  effect  of  the  law  of  1901  is  to  put  the  land  upon  the  market  for 
sixty  days  after  the  cancellation  of  a  lease,  and  after  the  expiration  of  that 
sixty  days  if  the  land  is  not  purchased  the  original  lessee  shall  have  the 
preference  right  for  thirty  days  to  again  lease  the  land,  failing  to  do  which 
the  land  is  again  on  the  market.  Under  the  facts  of  this  case  there  was  no 
issue  of  the  land  being  on  the  market,  and  it  was  unnecessary  to  present 
such  matter  to  the  Jury. 
4^— School  Lands— When  on  the  Market— Notice. 

The  land  law  of  1901  provides  that  when  land  has  once  been  classified 
and  valued  by  the  Commissioner  of  the  General  Land  Office  (as  the  land  in 
controversy  was)  on  the  expiration  of  the  lease  the  land  shall  be  on i  the 
market  without  further  notice  to  the  clerk  of  the  county  court.  Such l  clas- 
sification  and  valuation  can  be  made  during  the  life  of  the  lease,  the  land  to 
be  on  the  market  the  moment  the  lease  terminates  by  limitation  or  cancel- 
lation. 
5*— Practice— Retaxation  of  Costs. 

No  relief  can  be  had  on  appeal  against  a  J«dfment  to*******  l*JzZlZl 
to  costs,  if  in  other  respects  correct,  unless  an  effort  to  correct  the  Judgment 
as  to  costs  was  made  before  the  trial  court 

6-— Practice  on  Appeal — Evidence. 

Motion  for  new  trial  raising  no  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  verdict  such  an  objection  comes  too  late  when  raised 
for  the  first  time  in  the  appellate  court. 

7*— Judgment—  Evidence. 

There  was  no  evidence  that  the  land  was  ever  awarded  and  sold  to  ap- 
pellant, and  therefore  no  basis  for  that  part  of  the  ^grnent  ^ *hi ch  ancels 
and  sets  aside  such  imaginary  award  and  sale,  and  that  portion  of  the  judg- 
ment is  stricken  out. 

Appeal  from  the  District  Court  of  Schleicher.  Tried  below  before 
Hon.  T.  C.  Wynne,  Special  Judge. 

E.  Cartledge  and  Hill  &  Lee,  for  appellant. 

L.  H.  Brighttnan,  Brown  &  Silliman,  and  W.  M.  Allison,  for  appellee. 

{TjY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  lands,  sections  192  and  194V2  in  Schleicher  County,  instituted  by 
appellee  against  appellant  and  Robert  Bailey.  Bailey  disclaimed  any 
interest  in  the  land  and  was  dismissed  from  the  suit.     Appellant  an- 
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swered  by  plea  of  not  guilty,  and  set  up  a  cross-action  against  appellee 
for  the  land  in  controversy.  The  cause  was  tried  by  jury  and  resulted 
in  a  verdict  and  judgment  in  favor  of  appellee  for  the  land  sued  for. 

The  facts  are  that  on  March  11,  1903,  appellee  applied  to  the  Com- 
missioner of  the  General  Land  Office  to  purchase  section  192,  block  A, 
the  application  being  in  all  respects  as  required  by  law,  and  being  accom- 
panied by  an  affidavit  that  he  was  a  bona  fide  settler  on  the  land  and 
was  not  acting  in  collusion  with  others  for  the  purpose  of  buying  the 
land  for  any  other  person  or  any  corporation,  and  that  no  other  person 
or  corporation  was  interested  in  the  purchase  of  the  land.  The  applica- 
tion was  rejected  on  March  16,  1903.  The  first  payment  was  made  on 
the  land.  Appellee  settled  on  the  land  in  good  faith.  On  the  same 
date  that  the  above  application  was  made  appellee  applied,  as  required 
by  law,  for  the  purchase  of  section  194%  for  a  home,  making  the  nec- 
essary oath,  giving  the  required  obligation  and  making  the  first  payment. 
The  application  was  rejected  on  March  15,  1903.  The  land  had  been 
surveyed  for  the  benefit  of  the  public  free  schools  of  Texas,  had  been 
classified  as  dry  grazing  land,  and  appraised  at  $2  an  acre.  The  land 
had  been  listed  with  the  county  clerk  of  Schleicher  County  on  May  10, 
1902,  for  sale.  Appellant  introduced  in  evidence  the  record  of  applica- 
tions to  purchase  State  school  lands  of  Schleicher  County  in  order  to 
show  that  on  May  9  and  16, 1902,  he  had  made  applications  as  required 
by  law  to  purchase  section  194%,  and  that  on  June  19, 1902,  he  applied 
to  purchase  section  192  as  additional  lands  to  section  162.  The  neces- 
sary obligations  were  executed,  and  in  each  application  it  was  shown 
that  appellant  was  the  owner  of  section  162;  that  on  June  27,  1899, 
section  162  had  been  sold  to  T.  J.  Coffman.  The  foregoing  evidence 
was  afterwards  excluded  when  appellant  offered  in  evidence  a  certified 
copy  of  the  record  of  a  deed  to  section  162  from  Coffman  to  appellant, 
and  the  same  was  rejected  because  it  was  not  an  original  deed  and  no 
affidavit  of  loss  or  destruction  of  the  original  had  been  made.  Under 
the  provisions  of  articles  4218f  and  4218ff,  any  bona  fide  purchaser  from 
the  State  of  any  land  as  an  actual  settler  or  any  bona  fide  owner  of  and 
resident  upon  other  lands  within  five  miles,  may  purchase  lands,  not 
exceeding  four  sections,  in  addition  thereto,  and  if  he  or  his  vendor  has 
already  resided  on  the  home  section  for  three  years,  or  if  he  and  his 
vendor  together  have  resided  for  that  length  of  time  on  the  home  sec- 
tion, a  patent  may  issue  for  the  additional  lands  at  any  time.  As  a 
basis  for  a  purchase  from  the  State  appellant  was  bound  to  show  that 
he  or  his  vendor  was  the  bona  fide  purchaser  of  a  home  section.  In 
order  to  do  this  he  introduced  evidence  that  tended  to  prove  that  sec- 
tion 162,  claimed  by  him  as  his  home  section,  had  been  awarded  and 
sold  by  the  State  to  T.  J.  Coffman  on  June  27,  1899,  and  that  Coffman 
had  prior  to  July,  1902,  occupied  the  land  for  three  years.  No  patent 
was  shown  to  have  issued  to  Coffman.  In  order  to  connect  himself 
with  Coffman's  title  to  section  162,  appellant  attempted  to  offer  in 
evidence  a  certified  copy  of  the  record  of  a  deed  from  Coffman  to  him- 
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self.  This  was  rejected  by  the  court  and  the  other  evidence  hereinbe- 
fore set  forth,  which  was  introduced  by  appellant,  was  withdrawn  from 
the  jury  by  the  court. 

To  justify  the  introduction  of  the  certified  copy  of  the  deed  to  appel- 
lant it  should  have  been  filed  among  the  papers  of  the  cause  and  an 
affidavit  made  stating  that  the  deed  had  been  lost  or  that  appellant 
could  not  procure  the  original.  Sayles'  Civ.  Stats.,  art.  2312.  No 
affidavit  of  loss  was  made  by  appellant,  although  it  has  been  held  that 
such  affidavit  could  have  been  made  at  any  time  during  the  trial.  Boss 
v.  Kornrumpf,  64  Texas,  390. 

If  the  deed  had  been  admitted  in  evidence,  we  doubt  that  it  could  have 
availed  appellant,  for  the  reason  that  it  did  not  appear  from  the  ex- 
cluded testimony  that  the  applications  were  ever  forwarded  to  the  Com- 
missioner of  the  General  Land  Office,  or  that  the  required  oath  accom- 
panied the  applications,  or  that  the  Land  Commissioner  ever  acted  on 
them. 

It  is  the  contention  of  appellant  that  the  title  to  section  162  was  not 
in  issue,  but  when  he  claimed  the  land  in  controversy  on  the  ground 
that  he  owned  section  162  and  on  that  ground  had  a  right  to  purchase 
it  from  the  State,  it  became  an  issue  as  to  whether  he  owned  the  home 
section  or  not.  To  prove  this  essential  fact  he  had  no  more  right  to 
invoke  the  aid  of  secondary  evidence  without  complying  with  the  statute 
than  he  would  if  the  home  section  had  been  sued  for.  The  rule  of 
evidence  enunciated  in  article  2312  applies  to  all  cases  where  it  is  sought 
to  use  the  certified  copy  of  the  record  of  any  instrument  of  writing 
which  is  permitted  or  required  by  law  to  be  recorded  in  the  office  of 
the  county  clerk. 

Appellant  introduced  in  evidence  a  lease  contract  between  the  State 
of  Texas  and  Robert  Bailey  which  showed  that  section  192  had  been 
leased  to  Bailey  for  a  term  of  ten  years  from  April  19,  1898.  If  this 
lease  contract  was  in  existence  at  the  time  appellee  applied  for  pur- 
chase of  section  192  for  a  home  it  destroyed  any  claim  that  he  might 
have,  because  it  is  specially  provided  in  section  4,  chapter  125,  pages 
294  and  295,  Acts  of  Legislature  of  1901,  that  lands  theretofore  leased 
in  Schleicher  and  other  counties  should  not  be  sold  until  the  expiration 
of  the  leases.  In  order  to  meet  the  proof  of  the  lease  to  Bailey,  appellee 
put  in  evidence  the  original  record  of  the  memoranda  of  leases  of 
Schleicher  County  which  showed  that  the  lease  to  Bailey  was  canceled 
on  June  19,  1902,  and  also  the  notice  from  the  Commissioner  of  the 
General  Land  Office  showing  that  the  lease  had  been  canceled  for  non- 
payment of  interest  and  notifying  the  clerk  to  note  it  on  his  record. 
The  record  was  objected  to  on  the  ground  that  the  best  evidence  of  the 
cancellation  was  a  copy  of  the  cancellation  in  writing  given  under  the 
hand  and  seal  of  the  Commissioner  of  the  General  Land  Office.  In 
section  4  of  the  law  of  1901,  above  cited,  it  is  provided  that  the  county 
clerk  shall  record  in  a  well  bound  book  a  memorandum  or  abstract  of 
lease,  showing  the  number  of  the  survey  leased,  the  name  of  the  lessee, 
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the  date  of  the  lease  and  the  number  of  years  it  has  to  run,  and  in 
section  5  of  the  same  law  it  is  provided  that  when  a  lessee  shall  fail  to 
pay  his  annual  rental  within  sixty  days  after  it  is  due,  the  Commissioner 
of  the  General  Land  Office  shall  cancel  the  lease  and  immediately  notify 
the  county  clerk  of  the  county  in  which  the  land  or  a  part  thereof  i» 
situated  of  the  cancellation  and  date  when  canceled,  and  the  clerk  shall 
note  the  date  of  cancellation  on  his  lease  record  and  the  land  shall  be 
on  the  market  for  sale  for  sixty  days  after  said  cancellation.  The  rec- 
ord was  admissible  in  evidence. 

Bailey,  the  lessee,  disclaimed  any  interest  in  the  land,  and  it  is  clear 
that  he  had  acquiesced  in  the  cancellation  and  did  not  claim  any  rights 
given  by  the  lease. 

It  was  in  evidence  that  the  lands  in  controversy  were  placed  on  the 
market  in  May,  1902,  and  if  this  had  not  been  shown  when  the  can- 
cellation of  the  lease  was  proved,  the  law  above  cited  put  the  land  on 
the  market  for  sixty  days,  and  while  the  law  of  1901  is  vague  and.  indefi- 
nite on  the  subject,  we  understand  from  it  that  after  the  expiration  of 
sixty  days  if  the  land  is  not  purchased,  the  original  lessee  shall  have 
the  preference  right  for  thirty  days  to  again  lease  the  land;  but  if  he 
does  not  do  so  the  land  is  on  the  market  for  sale.  It  follows  that  there- 
was  no  issue  as  to  the  land  being  on  the  market,  and  it  was  unnecessary 
to  present  such  matter  to  the  jury. 

It  is  provided  in  section  5  of  the  land  law  of  1901  above  cited,  that 
when  land  has  been  once  classified  and  valued  by  the  Land  Commis- 
sioner, as  the  land  in  controversy  was,  on  the  expiration  of  a*  lease  the- 
land  shall  be  on  the  market  for  sale  without  any  further  notice  to  the 
clerk  of  the  county  court.  The  land  could  be  classified  and  appraised 
while  the  lease  was  in  existence,  and  the  moment  the  lease  expired  by- 
time  or  cancellation  the  land  was  at  once  on  the  market. 

If  appellant  had  succeeded  in  getting  his  applications  to  purchase  the- 
lands  before  the  jury,  he  would  have  completely  nullified  them  by  in- 
troducing in  evidence  a  lease  which  was  clearly  in  force  when  he  applied 
to  purchase  the  lands  in  May,  1902. 

There  was  not  a  particle  of  testimony  tending  to  show  collusion  on; 
the  part  of  appellee  with  anyone  else  to  purchase  the  land,  but  on  the- 
other  hand  all  of  the  testimony  indicated  a  purchase  in  good  faith  by 
him,  and  the  court  had  the  right  to  assume  in  the  charge  that  there  was 
no  collusion.     Appellant  while  complaining  of  such  assumption  of  fact 
does  not  point  out  wherein  it  was  done  in  the  charge,  nor  does  an  inspec- 
tion of  the  charge  disclose  any  such  assumption.     The  same  can  be  said' 
of  the  claim  that  the  court  assumed  that  appellee  had  not  purchased 
four  sections  of  school  or  asylum  lands  since  April,  1901,  prior  to- 
making  application  to  purchase  the  land  in  controversy.     No  such  issue  - 
appeared  in  the  case.    Appellant  swore  that  he  had  never  before  bought 
any  school  land. 

The  uncontradicted  proof  showed  that  section  192  adjoined  section  i 
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194%,  and  was  within  the  five-mile  radius  of  the  home  section.    The 
court  had  the  right  to  assume  the  fact  to  be  true  in  his  charge. 

Appellant  complains  that  the  judgment 'is  against  him  for  all  costs 
incurred  in  the  suit  and  that  this  is  error,  because  all  costs  incurred 
by  reason  of  Bailey  being  made  a  party  should  be  assessed  against 
appellee.  This  may  be  true,  but  if  appellant  desired  a  retaxing  of  the 
costs  he  should  have  moved  the  trial  court  to  retax  them  or  at  least  have 
raised  the  question  in  some  manner  in  that  court.  Castro  v.  lilies,  11 
Texas,  39;  Jones  v.  Ford,  60  Texas,  132;  Wubusch  v.  Taylor,  64  Texas, 
53;  Allen  v.  Woodson,  60  Texas,  653;  Bridges  v.  Samuelson,  73  Texas, 
522. 

Appellee  showed  a  strict  compliance  with  the  law  in  his  applications 
to  purchase  the  land,  and  there  was  no  testimony  that  tended  to  show 
a  prior  sale  of  the  land  to  anyone  else,  and  these  facts  having  been 
adduced  it  followed  that  the  Commissioner  of  the  General  Land  Office 
should  not  have  rejected  the  applications  of  appellee. 

No  question  was  raised  in  the  motion  for  new  trial  as  to  the  suffi- 
ciency of  the  testimony  to  sustain  the  verdict,  and  assignments  attempt- 
ing to  raise  that  issue  in  this  court  will  not  be  considered.  Clarke  v. 
Pearce,  80  Texas,  151 ;  Telegraph  Co.  v.  Mitchell,  89  Texas,  441. 

There  being  no  evidence  whatever  that  the  land  in  controversy  was 
ever  awarded  and  sold  to  appellant,  there  was  no  basis  for  that  part  of 
the  judgment  which  cancels  and  sets  aside  such  imaginary  award  and 
sale,  and  that  portion  of  the  judgment  will  be  stricken  out  by  this  court. 

With  this  emendation  made,  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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F.  Groos  &  Co.  v.  C.  G.  Brewsteb. 

Decided  December  23,  1903. 

1.— Factors— Contract  Construed — Unpaid  Draft. 

Facia  stated  under  which  it  is  he-d  that  the  assignee  of  certain  drafts 
attached  to  b  lis  of  lading  for  corn  shipped  was  liable  to  the  consignee  for  the 
difference  between  the  amount  paid  on  such  drafts  and  the  amount  which  the 
corn  brought  at  a  sale  thereof,  it  having  been  damaged  in  transit. 
2. — Same — Authority  to  Draw  Draft. 

An  instruction  to  a  consignee  to  sell  certain  corn  shipped  and  draw  drafts 
for  the  difference  between  its  billed  price  and  the  amount  realized  at  such  sale 
held  to  render  1  able  for  drafts  drawn  for  such  difference,  although  the  sale  had 
been  already  made  at  the  date  the  instructions  to  seil  were  given  and  mailed. 
3. — Limitation  of  Four  Years— Contract — Draft. 

Where  a  commission  merchant  s  red  to  recover  the  difference  between  the 
price  at  which  certain  corn  sold  and  the  amount  of  drafts  drawn  by  the  shipper 
and  attached  to  the  bill  of  lading,  the  action  was  on  a  written  obligation  and  so 
was  within  the  four  years  statute  of  limitation. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

The  opinion  states  the  case. 

Webb  &  Goeth  and  Geo.  C.  Allgeli,  for  appellants. 

Chas.  W.  Ogden,  Terrell  &  Terrell,  and  W.  H.  Lipscomb,  for  appellee. 

NEILL,  Associate  Justice. — During  the  months  of  April,  May  and 
June,  1897,  the  J.  L.  S.  Hunt  Company,  a  private  corporation,  shipped 
to  appellee  at  Laredo,  Texas,  on  various  days  during  that  time,  thirty- 
three  carloads  of  com,  and  drew  its  drafts  for  each  carload,  thirty-threo 
in  number,  on  appellee,  payable  to  the  order  of  said  company  with  bills 
of  lading  attached,  aggregating  $9041.90.  The  drafts  with  bills  of 
lading  attached  were  then  assigned  and  delivered  by  the  J.  L.  S.  Hunt 
Company  to  appellants,  P.  Groos  &  Co.,  partners,  doing  a  banking  busi- 
ness in  the  city  of  San  Antonio,  Texas,  who  by  virtue  of  such  assign- 
ment became  the  leoral  holders  thereof. 

The  appellee,  C.  G.  Brewster,  was  then  a  commission  merchant  doing 
business  in  Laredo,  Texas,  and  had  theretofore  handled  corn  on  com- 
mission for  the  Hunt  Company.  But  at  the  time  these  shipments  were 
made  and  drafts  drawn,  he  had  ceased  to  do  business  for  said  company. 
He  had  not  purchased  the  corn  or  any  part  thereof,  nor  authorized  its 
shipment  or  consignment  to  him,  nor  accepted  or  in  any  way  obligated 
himself  to  pay  said  drafts,  or  any  of  them,  or  to  receive  said  shipments 
of  corn. 

F.  Groos  &  Co.  transmitted  the  drafts  with  bills  of  lading  attached 
to  the  Milmo  National  Bank  at  Laredo  for  collection.  The  appellee  not 
having  purchased,  ordered  or  agreed  to  receive  the  corn,  refused  to 
accept  Or  honor  any  of  the  drafts.    Twenty-five  carloads  of  the  corn 
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having  arrived  at  Laredo,  were  becoming  heated  and  damaged,  and 
appellee  having  refused  to  receive  the  shipments,  which  facts  being  made 
known  to  appellants,  they  on  May  27, 1897,  wrote  to  the  Milmo  National 
Bank: 

"San  Antonio,  Texas,  May  27,  1897. — Milmo  National  Bank,  Laredo, 
Texas:  Dear  Sir. — A  number  of  cars  of  corn  covered  by  bills  of  lading 
attached  to  drafts  on  G.  G.  Brewster  sent  you  at  various  times,  having 
been  sold  at  a  reduced  price  from  original  figures,  and  in  paying  for 
said  drafts  Mr.  Brewster  is  to  draw  on  the  J.  L.  S.  Hunt  Company  for 
the  difference  of  value  of  the  corn,  which  said  drafts  you  arc  hereby 
authorized  to  accept  as  part  payment  of  such  collections.  Respectfully, 
F.  Groos  &  Co." 

When  this  letter  was  written,  appellant  knew  that  none  of  the  cars 
of  corn  had  been  sold  for  less  than  the  amounts  drawn  for  or  at  any 
price.  Their  purpose  in  writing  it  was  to  authorize  such  sales  and  such 
returns  therefor  as  the  letter  indicated.  In  view  of  these  facts,  their 
letter  being  shown  by  the  Milmo  Bank  to  appellee,  it  was  construed  by 
them  to  mean  that  Groos  &  Co.  desired  appellee  to  receive  and  sell  the 
corn  for  them,  and  when  sold,  that  he  should  draw  drafts  on  the  Hunt 
Company  which  they  would  accept  in  payment  for  the  difference  between 
amounts  of  original  drafts  on  Brewster  and  what  was  realized  from 
such  sale.  In  view  of  the  facts  recited,  which  were  known  by  appellants 
as  well  as  by  appellee  and  the  Milmo  National  Bank,  no  other  con- 
struction could  have  been  placed  upon  the  letters,  i.  e.,  if  it  was  con- 
templated by  the  appellant  that  it  should  be  acted  upon  at  all.  In 
carrying  out  such  construction,  the  Milmo  National  Bank,  acting  for 
appellants,  being  unwilling  to  deliver  the  bills  of  lading  to  appellee,  or 
allow  the  railroad  company  to  deliver  him  the  corn  without  his  pay- 
ment in  full  of  the  drafts  attached  thereto,  arranged  and  agreed  with 
him  that  he  should  first  pay  in  full  the  several  amounts  for  which  the 
drafts  were  drawn;  that  the  bills  of  lading  should  then  be  delivered  to 
him,  and  he  should  receive  the  corn  and  after  putting  it  in  condition 
for  sale,  to  sell  the  same  for  the  best  obtainable  price,  and  should  tho 
proceeds  of  sale  be  less  than  the  amounts  for  which  the  drafts  were 
drawn,  draw  on  the  Hunt  Company  for  the  payment  of  the  difference, 
it  being  understood  from  the  letter  that  the  drafts  would  be  received  by 
appellants  for  such  payment. 

In  pursuance  of  such  arrangement  and  understanding,  the  appellee 
paid  the  original  drafts  drawn  on  him  by  the  Hunt  Company  to  the 
Milmo  National  Bank,  who  held  them  for  appellants,  in  full ;  and,  when 
paid,  the  full  amount  of  the  payments  were  remitted  by  the  bank  to 
appellants.  The  bills  of  lading  were  then  turned  over  to  appellee,  and 
he  received  the  corn  from  the  railroad  company,  placed  it  in  condition 
for  sale,  at  a  considerable  expense  to  him,  and  from  tifne  to  time  sold 
same  for  the  best  prices  obtainable.  And  as  soon  as  he  received  the 
proceeds  of  sale  and  was  able  to  ascertain  the  difference  between  such 
proceeds  and  the  amount  he  paid  for  the  drafts,  he  drew  drafts  on  the 
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Hunt  Company  payable  to  the  order  of  the  Milmo  National  Bank,  with 
statements  of  sales  attached  thereto,  for  such  difference,  the  sum  of 
$1772.41  being  the  difference  between  the  drafts  drawn  on  appellee  for 
the  thirty-three  carloads — the  eight  which  arrived  after,  as  well  as  the 
twenty-five  which  arrived  before  the  27th  of  May,  1897 — and  the  entire 
amount  realized  from  their  sale.  The  drafts  drawn  by  appellee  for  such 
difference  were  sent  by  the  Milmo  National  Bank  to  its  correspondent 
in  San  Antonio  for  collection.  The  Hunt  Company,  upon  whom  they 
were  drawn,  failed  and  refused  to  pay  them.  This  company  was  then, 
as  well  as  at  the  time  it  drew  its  drafts  on  appellee,  which  were  assigned 
to  appellant  as  aforesaid,  wholly  insolvent,  such  insolvency  being,  at  all 
the  times  mentioned,  well  known  to  appellants.  The  insolvency  of  said 
company  continued  from  such  times  and  existed  when  this  suit  was  filed, 
as  well  as  when  it  was  tried  in  the  court  below. 

The  Hunt  Company  having  failed  to  pay  the  drafts  drawn  by  appellee, 
as  before  stated,  they  were  presented  to  appellants  for  payment  and 
payment  by  them  was  refused,  and  they  have  never  paid  the  amount  or 
any  part  thereof  for  which  said  drafts  were  drawn. 

The  facts  thus  found  are  established  by  the  uncontradicted  testimony, 
and  are  not  denied  by  appellants.  They  are  substantially  alleged  by 
appellee  in  his  petition  as  his  cause  of  action. 

That  these  facts  constitute  a  cause  of  action  in  favor  of  appellee 
against  appellants  for  the  difference  between  the  aggregate  amount  paid 
by  the  former  on  the  drafts  drawn  on  him  by  the  Hunt  Company  prior 
to  May  27,  1897,  and  the  amount  realized  by  him  for  the  sale  of  the 
corn  for  which  said  drafts  were  drawn,  good  against  appellants'  general 
and  special  exceptions,  is,  to  our  minds,  too  clear  for  argument.  This 
difference,  as  found  by  the  verdict  of  the  jury,  is  $1522.36,  for  which 
appellee  obtained  the  judgment  which  is  appealed  from. 

It  would  seem  that  there  can  be  no  question  about  this  suit  being 
founded  upon  an  instrument  or  instruments  of  writing.  Whether  it  be 
regarded  as  based  upon  the  letter  of  May  27,  1897,  or  upon  the  drafts 
drawn  by  appellee,  after  the  s&le  of  the  corn,  on  the  Hunt  Company,  in 
either  event  it  is  founded  upon  a  written  obligation.  The  facts  show  a 
consideration  inuring  to  appellants  for  the  sums  of  money  for  which  the 
drafts  were  drawn,  and  the  letter  referred  to  may  be  regarded  as  a 
promise  by  them  to  accept  the  drafts  as  payment  for  the  difference  be- 
tween the  aggregate  amount  paid  by  appellee  on  the  drafts  drawn  on 
him  prior  to  its  date  and  the  sum  realized  from  the  sales  of  the  corn 
for  which  they  were  drawn.  Therefore,  the  four  years  statute  of  limita- 
tions, and  not  the  two,  is  the  one  which  must  govern  in  determining 
whether  the  action  was  barred  when  the  suit  was  instituted,  and  it  being 
brought  within  that  period  on  the  facts  stated,  it  was  not  barred. 

It  must  be  borne  in  mind  that  the  corn  was  never  purchased  by  the 
appellee;  that  he  never  in  fact  owed  either  the  Hunt  Company  or  appel- 
lants anything  for  it;  that  he  was  under  no  obligation  whatever  to 
receive  it  or  to  accept  or  pay  the  drafts  drawn  on  him  for  it;  that  what 
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Tie  did  was  as  a  broker  or  commission  merchant  for  the  benefit  of  appel- 
lants and  not  for  himself;  that  they  received  every  dollar  for  which  the 
'drafts  were  drawn,  paid  by  appellee  before  a  bushel  of  the  corn  was 
•sold,  and  that  they  were  never  entitled  to  receive  from  appellee  or  any- 
one else,  save  the  Hunt  Company,  anything  more  than  what  was  realized 
:from  the  sales  of  the  corn  after  it  had  been  received  by  appellee  as  their 
^broker.  Therefore,  the  difference  between  what  they  received  on  the 
•drafts  from  appellee  and  what  the  corn  was  sold  for  was  that  much 
;more  than,  they  were  entitled  to.  Independent  of  the  letter,  equity  and 
-good  conscience  would  seem  to  require  that  appellants  should  make 
:good  to  the  appellee  this  difference. 

It  may  be  true  that  appellants  did  not  know  of  the  construction  by 
the  Milmo  National  Bank  and  appellee  of  the  letter  of  May  27,  1897, 
or  of  the  arrangement  and  understanding  between  them  in  regard  to  it. 
But  if,  in  view  of  the  facts,  any  other  construction  could  have  been 
given  or  action  taken  in  regard  to  the  matter,  such  construction  and 
action  was  the  most  advantageous  to  appellants. 

As  was  said  by  the  Chief  Justice  of  this  court  in  an  opinion  in  a  case 
between  these  parties  involving  the  same  subject  matter  and  facts: 

"The  letter  was  more  than  a  mere  authority  that  the  drafts  on  the 
Hunt  Company  might  be  used  as  part  payment  of  the  original  drafts. 
F.  Groos  &  Co/s  object  in  writing,  as  stated  by  their  cashier,  was  to 
authorize  the  sales  for  less  than  bill  prices,  and  to  authorize  returns 
as  therein  indicated.  It  was  therefore  written  to  induce  Brewster  to 
take  the  corn,  and  evidenced  an  agreement  on  the  part  of  F.  Groos  & 
Co.  that  only  what  the  corn  brought  should  be  paid  for  by  Brewster. 
Their  evident  purpose  in  requiring  drafts  to  be  drawn  on  the  Hunt 
Company  for  the  difference  was  to  enable  them  thereby  to  settle  with 
the  Hunt  Company  on  the  basis  of  what  was  actually  realized  for  the 
corn,  and  to  protect  themselves  in  respect  to  what  they  had  overpaid 
the  Hunt  Company  for  the  bills  of  lading  and  drafts  bought  by  them. 
Had  the  Milmo  National  Bank  retained  the  payments  made  by  Brewster 
until  the  difference  had  been  ascertained,  and  then  undertaken  to  adjust 
matters  by  restoring  him  the  amount  of  the  difference,  and  taking  for 
them  drafts  on  the  Hunt  Company,  and  had  remitted  the  same  with 
the  amount  of  the  sales  to  F.  Groos  &  Co.,  we  think  the  latter  could  not 
have  complained  nor  impeached  the  transaction,  unless  it  was  able  to 
show  that  the  departure  from  the  direction,  in  not  taking  the  drafts  on 
the  Hunt  Company,  at  the  time  the  original  drafts  were  delivered,  had 
prejudiced  them  in  respect  to  their  relations  with  the  Hunt  Company. 
The  fact  that  the  Milmo  Bank  remitted  the  full  payment  of  the  drafts 
to  F.  Groos  &  Co.,  as  received,  would  not  in  any  material  respect,  change 
the  situation.  *  *  *  We  do  not  think  that  the  letter  of  May  27th 
made  the  taking  of  Brewster's  drafts  on  the  Hunt  Company  a  condition 
precedent  to  his  being  allowed  to  pay  for  the  corn  only  what  it  brought, 
or  that  by  paying  the  drafts  in  full,  and  drawing  drafts  for  the  differ- 
ence afterwards,  the  right  was  lost  to  him  to  pay  only  what  it  brought." 
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As  is  before  shown  by  the  facts,  it  was  impossible  at  the  time  appellant 
paid  the  drafts  to  anticipate  the  difference  between  the  amount  for  which 
they  were  drawn  and  what  the  corn  would  sell  for.  And  the  amount 
for  which  appellee  might  then  have  drawn  on  Hunt  Company  for  audi 
difference  would  have  been  merely  suppository.  If  drawing  then  on 
the  Hunt  Company  for  such  difference  did  not  in  any  respect  prejudice 
appellants,  they  can  not  complain  of  the  drafts  for  such  difference  not 
having  been  drawn  and  presented  until  after  the  corn  was  sold,  and  the 
amount  definitely  ascertained.  The  question  as  to  whether  appellants 
were  so  prejudiced  was  by  an  appropriate  charge  submitted  by  the  court 
to  the  jury,  and  they,  upon  evidence  amply  sufficient  to  sustain  their 
verdict,  found  that  they  were  in  no  way  prejudiced. 

While  we  have  not  discussed  every  assignment  of  error  insisted  upon 
oy  appellants  in  this  case,  we  have  carefully  considered  each  of  them 
and  are  of  the  opinion  that  none  is  well  taken. 

The  appellee  has  filed  a  cross-assignment  of  error  in  which  he  com- 
plains of  the  court's  limiting  his  recovery  to  the  amount  of  the  drafts 
drawn  prior  to  May  27,  1897,  and  in  denying  his  right  to  recover  on 
the  six  drafts  drawn  on  June  1, 1897.  Under  this  assignment  he  insists 
that  the  proof  as  to  the  six  cars  sent  after  the  letter  of  May  27,  1897, 
was  written  is  identical  with  that  as  to  the  cars  sent  before  that  time, 
and  that,  therefore,  the  verdict  of  the  jury  is  for  all  purposes  a  finding 
which  would  authorize  us  to  render  judgment  here  for  them  for  the  full 
amount  of  the  difference  in  the  thirty-three  cars,  and  he  asked  that,  in 
the  event  that  we  have  such  authority,  we  so  render  the  judgment,  but 
if  we  have  not,  that  the  judgment  as  it  stands  be  affirmed.  We  do  not 
believe,  even  if  we  should  find  the  facts  as  insisted  upon  by  appellee, 
that  this  court  has  any  authority  to  render  such  judgment  on  the  facts 
as  is  requested  by  appellant  Therefore  the  judgment  of  the  district 
court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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John  Williams  v.  Galveston,  Haerisburg  &  San  Antonio 

Railway  Company. 

Decided  December  23,  1903. 

1*— Charge— Several  Defenses  Submitted  Conjunctively. 

If  the  petition  In  this  case  could  be  held  to  charge  several  acts  of  neg- 
ligence conjunctively,  any  one  of  which  would,  if  established,  entitle  the 
plaintiff  to  recover,  he  can  not  be  heard  to  complain  that  the  charge  only 
authorizes  a  recovery  upon  proof  of  all  the  acts  of  negligence  alleged  in  the 
absence  of  requested  instructions.  But  note  court's  suggestion  that  the 
petition  does  not  so  allege  the  cause  of  action. 

2w— Same— Contributory  Negligence. 

Charge  on  contributory  negligence  held  not  to  Invade  the  province  of  the 
jury  on  questions  of  fact,  and  to  present  correctly  the  questions  of  law 
involved. 

&— Negligence — Imprudent  Acts  Under  Apparent  or  Real  Danger. 

The  rule  is  sound  and  just  which  holds  the  party  guilty  of  negligence 
responsible  for  the  result,  if  that  negligence  has  caused  another  to  be  sur- 
rounded by  such  circumstances  as  to  him  appear  to  threaten  the  destruction 
of  life  or  serious  injury  to  his  person.  (International  &  G.  N.  Railway  Co. 
v.  Keff,  87  Texas,  309.)    Conforming  to  this  rule  charge  held  correct. 

4<— Same— Contributory  Negligence. 

If  plaintiff's  negligence  either  caused  or  contributed  to  his  injury*  such 
negligence,  regardless  of  the  negligence  of  defendant,  will  defeat  his  right 
to  recover.    Charge  conforming  to  the  rule  held  correct 

5-— Damages— Evidence. 

Evidence  considered  and  held  fo  support  the  verdict  in  favor  of  the  de- 
fendant company. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Burgess,  Hopkins  &  Rairibolt,  C.  W.  Ogden,  and  W.  H.  Lipscomb, 
for  appellant. 

Newton  &  Ward  and  Baker,  Botts,  Baker  &  Lovett,  for  appellee. 

NEILL,  Associate  Justice. — Suit  by  appellant  against  appellee  to 
recover  damages  for  personal  injuries  occasioned  by  the  alleged  negli- 
gence of  the  latter. 

The  railroad  company  plead  not  guilty  and  contributory  negligence. 
This  appeal  is  from  a  judgment  in  its  favor. 

The  evidence  is  amply  sufficient  to  show  that  appellee  was  not  guilty 
of  the  negligence  charged,  and  that  appellant's  injuries  were  caused 
by  contributory  negligence  on  his  part. 

As  all  the  assignments  of  error,  except  one,  which  complains  of  the 
sufficiency  of  the  evidence  to  support  the  verdict,  are  directed  against 
the  court's  charge,  we  will,  after  stating  the  acts  of  negligence  alleged 
by -appellant  in  his  petition  and  the  facts  relied  on  to  sustain  such  alle- 
gation, copy  all  the  charge  except  the  part  giving  the  rule  for  the 
measure  of  damages,  so  that  our  rulings  upon  the  assignment  may  be 
fully  understood. 

After  alleging  that  he  was  a  passenger  on  one  of  appellee's  trains, 
plaintiff  avers  in  his  petition  that  the  defendant  negligently  caused  or 

34   Civ.— 10 
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permitted  its  line  of  railway,  upon  which  said  passenger  train  was 
being  operated,  to  be  obstructed  by  a  freight  train,  by  reason  of  which 
the  passenger  train  was  negligently  stopped  by  defendant  upon  the 
main  trcck*  of  its  railway,  and  while  standing  on  the  track,  defendants 
agents  and  employes  negligently  permitted  and  caused  a  freight  train 
to  be  driven  along  the  main  track  in  the  rear  of  and  towards  the  passen- 
ger train  at  such  speed  and  in  such  close  proximity  as  to  make  it  appear 
to  plaintiff  that  there  was  great  and  imminent  danger  of  a  collision 
with  said  train.  That  plaintiff,  fearing  there  would  be  a  collision, 
endeavored  to  get  off  the  passenger  train  for  the  purpose  of  avoiding 
the  danger  of  a  collision,  and  for  this  purpose  left  his  seat  and  went 
upon  the  platform  of  the  car  for  the  purpose  of  alighting  from  the 
train;  that  when  he  reached  the  platform  and  was  about  to  alight 
therefrom,  the  train  was  negligently,  carelessly  and  suddenly  started 
by  the  agents  and  employes  of  defendant  with  so  violent  a  jerk  and 
jar  as  to  throw  him  with  great  force  and  violence  from  the  platform 
to  the  ground,  which  he  struck  with  great  force,  causing  the  infliction 
of  serious,  painful  and  permanent  injuries. 

The  evidence  shows  that  plaintiff  was  a  passenger  on  one  of  defend- 
ant's passenger  trains  en  route  from  Gonzales  to  the  city  of  San 
Antonio ;  that  a  freight  train  was  running  towards  the  last  named  city, 
in  its  rear,  and  another  freight  train  in  front  of  the  passenger  train; 
that  when  the  passenger  train  arrived  at  a  point  east  of  the  defendant's 
yards  in  San  Antonio,  near  where  the  Missouri,  Kansas  &  Texas  road 
joins  that  of  defendant,  the  freight  train  in  front  was  stopped  by  reason 
of  a  dra whead  having  been  pulled  out  of  a  car  next  the  engine ;  that  the 
passenger  train  came  up  to  the  freight  train  and  stopped  until  the 
latter  could  get  out  of  the  way.  While  the  passenger  train  was  thus 
waiting  for  the  freight  train  to  get  ahead,  after  remaining  stationary 
for  several  minutes,  the  rear  freight  train  came  up.  As  soon  as  the 
passenger  train  stopped  a  flagman  was  sent  back  from  it  to  signal  the 
approaching  freight  train  and  its  engineer  and  crew  testified  that  the 
flagman  gave  the  signals,  and  that  they  were  answered  by  the  engineer 
of  the  freight  train,  and  that  it  was  under  full  control  and  at  no  time 
was  there  any  danger  of  its  collision  with  the  passenger  train.  How- 
ever, when  the  passenger  train  stopped  and  the  freight  train  was  seen 
to  approach  from  the  rear,  some  uneasiness  of  a  collision  was  manifested 
by  the  passengers,  and  a  number  of  them  got  off.  The  plaintiff  left  his 
seat  and  went  to  the  platform  of  the  car  for  the  purpose  of  leaving 
the  train,  but  whether  he  did  so  before  or  after  the  passenger  train  was 
brought  to  a  stop,  the  evidence  is  conflicting.  One  of  his  witnesses 
testified  that  he  jumped  off  the  train  while  it  was  in  motion  and  before 
it  had  stopped,  but  there  was  testimony  from  which  it  could  be  found 
that  after  the  train  stopped  and  he  was  in  the  act  of  alighting,  it  was 
put  in  motion,  and  he  fell  to  the  ground  and  was  injured. 

As  to  whether  the  evidence  of  these  facts  showed  negligence  on  the 
part  of  defendant  or  contributory  negligence  on  the  part  of  plaintiff, 
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w*:>  a  question  of  fact  for  the  jury  to  determine  under  the  charge 
gicen  them  by  the  court.    Such  charge  is  as  follows: 

.  "If  you  find  from  the  testimony  that  the  defendant's  passenger  train 
upon  which  this  plaintiff  was  a  passenger  was  stopped  upon  the  main 
track  of  defendant's  line  of  railway,  by  reason  of  a  freight  train  obstruct- 
ing said  track,  and  that  while  said  passenger  train  was  so  stopped  upon 
said  main  track,  anothei  freight  train  approached  said  passenger  train 
from  the  rear,  in  such  close  proximity  thereto  as  to  make  it  reasonably 
appear  to  this  plaintiff  that  there  was  imminent  danger  of  there  being 
a  collision  between  said  passenger  train  and  said  approaching  freight 
train,  and  you  further  find  that,  by  reason  of  the  manner  in  which  said 
trains  were  operated,  this  plaintiff  had,  under  all  the  circumstances, 
reasonable  grounds  for  believing,  and  did  actually  believe  that  there 
was  great  danger  of  a  collision  of  said  trains,  and  that  if  he  remained 
upon  said  passenger  train  he  was  in  imminent  danger  of  losing  his 
life,  or  receiving  great  bodily  injury,  and  so  believing,  that  this  plaintiff 
left  his  seat  and  went  upon  the  platform  of  defendant's  passenger 
coach,  and  that  while  plaintiff  was  attempting  to  alight  from  said  train 
the  passenger  train  was  suddenly  started  and  that  this  plaintiff  was 
thereby  thrown  or  fell  to  the  ground  and  injured  as  alleged  in  his 
petition,  and  you  further  find  that  in  operating  its  trains  in  such  man- 
ner as  to  make  it  reasonably  appear  to  plaintiff  that  there  was  imminent 
danger  of  a  collision  between  the  passenger  train  which  plaintiff  was 
riding  and  the  approaching  freight  train,  if  you  find  they  were  so 
operated,  and  in  allowing  said  passenger  train  suddenly  forward  as 
plaintiff  attempted  to  alight  from  said  train,  if  you  find  it  was  so 
moved,  defendant  company  was  guilty  of  negligence,  and  that  such 
negligence,  if  any,  was  the  proximate  cause  of  plaintiff's  injury,  if  any, 
and  you  further  find  that  plaintiff  was  not  guilty  of  any  negligence 
that  either  caused  or  contributed  to  his  injury,  if  any,  then  you  will 
find  for  plaintiff.  By  reasonable  grounds  as  used  in  this  charge,  is 
meant  such  a  condition  of  apparent  danger  as  would  ordinarily  cause 
an  ordinarily  prudent  and  considerate  person  to  become  apprehensive 
of  danger  to  himself  under  like  circumstances  and  conditions. 

"If,  however,  you  find  that  the  defendant  company  used  that  high 
degree  of  care  that  a  very  cautious,  competent  and  prudent  person  would 
have  used  under  similar  circumstances  to  prevent  any  collision  between 
defendant's  passenger  train  and  an  approaching  freight  train,  and  that 
its  said  trains  were  operated  in  such  a  manner  that  an  ordinarily 
prudent  person,  under  all  the  circumstances,  would  not  have  had  reason- 
able grounds  for  believing  that  there  was  imminent  danger  of  a  collision 
of  said  trains,  and  that  he  was  in  imminent  danger  of  losing  his  life 
or  receiving  great  injury  if  he  remained  upon  said  train,  and  that 
plaintiff's  endeavor  to  get  off  of  said  train  at  said  time  and  place  either 
caused  or  contributed  to  his  injury,  if  any,  then  you  are  charged  that 
plaintiff  can  not  recover  and  you  will  find  by  your  verdict.  Or,  it 
yvu  find  that  the  plaintiff  was  guilty  of  any  negligence  in  going  upon 
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6aid  platform  or  in  getting  off  of  said  train,  and  that  such  negligence, 
if  any,  either  caused  or  contributed  to  his  said  injury,  if  any,  then 
your  verdict  must  be  for  defendant  and  you  will  so  find. 

"Negligence  as  applied  to  the  plaintiff  herein  means  a  failure  to  use 
that  degree  of  care  that  would  be  exercised  by  an  ordinarily  prudent 
person  under  similar  circumstances,  and  as  applied  to  the  defendant 
herein,  means  a  failure  to  use  that  high  degree  of  care  that  would  be 
exercised  by  a  very  cautious,  competent  and  prudent  person  under  sim- . 
ilar  circumstances." 

Thi6  charge,  including  the  omitted  paragraph  upon  the  measure  of 
damages,  comprehends  all  the  instructions  given  to  the  jury.  No  special 
instructions  were  requested  either  by  plaintiff  or  defendant.  Apparently 
each  party  was  satisfied  at  the  time  with  the  charge  given  by  the  court. 

Appellant's  first  and  second  assignments  of  error  are  as  follows : 

"1.  The  court  erred  in  instructing  the  jury  that  in1  order  for  the 
plaintiff  to  recover  it  was  necessary  for  the  jury  to  find  not  only  that 
the  plaintiff  had  reasonable  grounds  for  believing  that  there  was  danger 
of  a  collision  between  the  passenger  and  an  approaching  freight  train, 
and  that  to  escape  such  apparent  danger  the  plaintiff  attempted  to 
alight  from  the  car,  and  that  in  so  doing  was  injured,  but  also  that 
while  plaintiff  was  attempting  to  alight  from  said  train  the  passenger 
train  was  suddenly  started. 

"2.  The  court  erred  in  instructing  the  jury  that  in  order  for  plain- 
tiff to  recover  it  was  necessary  for  the  jury  to  find  that  the  defendant 
was  guilty  of  both  acts  of  negligence  charged  against  the  defendant, 
namely,  that  the  defendant  was  negligent  in  operating  its  trains  in 
such  a  manner  as  to  make  it  reasonably  appear  to  plaintiff  that  there 
was  imminent  danger  of  a  collision,  and  was  also  negligent  in  moving 
the  passenger  train  suddenly  forward." 

It  is  clear  from  an  inspection  of  plaintiff's  petition  and  reading  the 
court's  charge  that  the  very  acts  of  negligence  alleged  are  submitted  to 
the  determination  of  the  jury.  It  does  not  occur  to  us  that  this  is  a 
case  where  the  petition  charges  several  acts  of  negligence  conjunctively, 
any  one  of  which  would  entitle  plaintiff  to  recover  if  established.  While 
several  acts  of  negligence  are  charged,  they  are  by  the  allegations  so 
connected  with  each  other  as  tp  require  proof  of  all  to  establish  a  cause 
of  action.  He  not  only  had  to  show  that  the  negligent  acts  of  defendant 
caused  him  to  believe  that  he  was  thereby  placed  in  imminent  peril  of 
a  collision  of  the  freight  train  with  the  one  upon  which  he  was  a  pas* 
senger,  but  that  in  his  effort  to  avoid  such  apprehended  peril  in  attempt- 
ing to  alight  from  the  train,  it  was  suddenly  started  and  he  was  thereby 
thrown  therefrom  to  the  ground  and  injured. 

If,  however,  plaintiff's  petition  should  be  construed  as  charging  sev- 
eral acts  of  negligence  conjunctively,  any  one  of  which  would,  if 
established,  entitle  him  to  recover,  he  can  not  be  heard  to  complain 
that  the  charge  only  authorizes  a  recovery  upon  proof  of  all  the  acts 
of  negligence  alleged  in  the  absence  of  a  request  for  additional  instruc- 
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tions.  Gulf,  C.  &  S.  F.  By.  Co.  v.  Hill,  95  Texas,  629 ;  Texas  &  P. 
By.  Co.  v.  Brown,  78  Texas,  402 ;  Bailway  Co.  v.  Wood,  69  Texas,  679. 

The  third  assignment  of  error  complains  of  the  second  paragraph  of 
the  charge.  Tinder  this  assignment  are  inserted  the  following  propo- 
sitions : 

"1.  Where  two  independent  and  distinct  acts  of  negligence  are  al- 
leged as  the  basis  for  a  recovery,  either  of  which,  if  established  and 
shown  to  be  the  proximate  cause  of  the  injury,  would  entitle  plaintiff 
to  recover,  and  both  are  denied,  and  the  testimony  on  both  issues  is 
conflicting,  it  is  error  for  the  court  to  instruct  the  jury  that  a  finding 
that  the  defendant  is  not  guilty  of  one  of  the  acts  of  negligence  charged, 
would  prevent  a  recovery. 

"2.  Contributory  negligence  is  a  question  of  fact,  and  it  is  not 
proper  for  the  court  to  tell  the  jury  that  certain  facts  would  amount  to 
negligence. 

"3.  Contribution  by  plaintiff  to  the  injury  complained  of,  to  con- 
stitute a  defense,  must  be  negligent. 

"4.  In  order  to  justify  a  passenger  in  attempting  to  escape  from 
apparent  danger,  it  is  not  necessary  that  he  should  be  in  'imminent 
danger  of  losing  his  life,  or  receiving  great  bodily  injury/  but  it  is 
sufficient  if  the  appearance  of  danger  is  sufficient  to  alarm  a  person  of 
reasonable  prudence." 

What  we  have  said  under  the  two  preceding  assignments  disposes  of 
the  objection  to  the  charge  contended  for  by  the  first  proposition.  The 
same  authorities  are  applicable. 

In  regard  to  the  second  and  third  propositions,  we  will  say  that  we 
can  not  perceive  that  the  court  in  its  charge  tells  the  jury  that  certain 
facts  would  constitute  negligence.  The  charge  left  to  the  jury  all  ques- 
tions of  fact,  and  for  them  to  determine  whether  such  facts  as  found 
by  them  constituted  contributory  negligence.  It  nowhere  assumes  the 
existence  of  any  fact  or  invades  the  jury's  province.  It  groups  the  facts 
constituting  appellee's  defense,  and  correctly  applies  the  law  to  them. 
Bailway  Co.  v.  McGlamory,  89  Texas,  638;  Bailway  Co.  v.  Mangham, 
95  Texas,  413;  Bailway  Co.  v.  Washington,  94  Texas,  517. 

The  charge  does  not  instruct  the  jury,  as  is  contended  by  the  fourth 
proposition,  that  to  justify  plaintiff  in  attempting  to  escape  from  ap- 
parent danger  he  should  be  in  "imminent  danger  of  losing  his  life  or 
of  receiving  great  bodily  injury."  It  only  requires  that  defendant's 
negligence  made  it  reasonably  appear  to  him  that  there  was  imminent 
danger  of  a  collision  between  the  trains,  and  that  he  had  reasonable' 
grounds  for  believing,  and  did  believe,  there  was  great  danger  of  a 
collision,  and  that  if  he  remained  on  the  train  he  would  be  in  great 
danger  of  losing  his  life  or  receiving  great  bodily  injury.  In  Inter- 
national &  Great  Northern  Bailway  Co.  v.  Neff,  87  Texas,  309,  it  is 
said :  "The  rule  is  sound  and  just  which  holds  the  party  guilty  of 
negligence  responsible  for  the  result  if  that  negligence  has  caused 
another  to  be  surrounded  by  such  circumstances  as  to  'him  appear  to 
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threaten  the  destruction  of  life  or  serious  injury  to  his  person."  Tiie 
charge  simply  states  this  rule  announced  and  sanctioned  by  the  Supreme 
Court.  It  is  the  imminent  appearance  of  danger  that  threatens  the 
destruction  of  life  or  serious  bodily  injury,  brought  about  by  the  negli- 
gence of  another,  that  relieves  one  from  contributory  negligence,  ren- 
dering it  immaterial  whether  he  acted  prudently  or  imprudently,  in 
his  effort  to  save  his  life,  or  himself  from  serious  bodily  injury;  and 
makes  him  who  was  guilty  of  the  negligence  responsible  for  the  injury 
caused  the  other  in  his  effort  to  escape  the  apprehended  peril,  regard- 
less of  the  means  by  which  he  undertook  to  avert  it.  Fear  of  a  slight 
injury  does  not  justify  one  in  encountering  the  risk  of  a  greater  injury 
to  avoid  it.  The  fear  of  death  or  serious  injury  naturally  results  from 
the  apprehension  of  imminent  danger  of  the  collision  of  railway  trains. 
And  it  is  this  fear,  when  brought  about  by  the  negligence  of  the  com- 
pany, that  justifies  one  in  encountering  peril  in  order  to  escape  it,  and 
renders  the  company  liable  if  he  is  injured  in  such  endeavor. 

The  fourth  assignment  of  error  complains  of  this  sentence  in  the 
charge:  "Or,  if  you  find  that  plaintiff  was  guilty  of  any  negligence  in 
going  upon  said  platform,  or  in  getting  off  said  train,  and  that  such 
negligence,  if  any,  either  caused  or  contributed  to  his  injury,  if  any, 
then  your  verdict  must  be  for  the  defendant,  and  you  will  so  find." 
We  can  pee  nothing  wrong  in  it.  If  plaintiff's  negligence  either  caused 
or  contributed  to  his  injury,  such  negligence,  regardless  of  the  negli- 
gence of  the  defendant,  will  defeat  his  right  to  recover.  Gulf  C.  &  S.  P. 
Rv.  Co.  v.  Rowland,  90  Texas,  365 ;  Culpepper  v.  Railway  Co.,  90  Texas, 
627;  Railway  Co.  v.  Hubbard,  70  S.  W.  Rep.,  112. 

The  charge  did  not  give  undue  prominence  to  the  defense  of  contribu- 
tory negligence.  The  issue  of  such  defense  was  not  referred  to  oftener 
than  was  necessary  to  make  the  charge  complete  and  its  meaning  clear 
to  the  jury. 

Our  conclusions  of  fact  dispose  of  the  remaining  assignment  which 
comphuns  of  the  verdict  being  against  the  preponderance  of  the  evi- 
dence. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed. 

ON   MOTION   FOR  REHEARING. 

0 

NEILL,  Associate  Justice. — The  undisputed  evidence- in  this  case 

shows  that  if  plaintiff's  effort  to  get  off  the  train  contributed  to  his 

injury,  such  effort  on  his  part  proximately  contributed  to  such  injury. 

Indeed,  such  evidence  shows  that  it  not  only  proximately  contributed 

to,  but  it  was  the  eP^cient  cause  of  the  injury.    Therefore,  it  was  not 

error  for  the  court  to  instruct  the  jury,  "That  if  plaintiff's  endeavor 

to  get  off  said  train  at  such  time  and  place  either  caused  or  contributed 

to  his  injury,  if  any,  then  you  are  charged  that  plaintiff  can  not 

recover." 

The  motion  is  overruled.  _ 

Overruled. 

Writ  of  error  refused. 
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T.  0.  Shinn  et  al.  v.  T.  F.  Botd  et  al. 

Decided  December  23,  1903. 

Sale  of  Land— Commissions — Evidence. 

Evidence  in  an  action  for  commissions  for  sale  .of  land  held  to  support 
a  judgment  in  favor  of  defendants. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

Ewing  &  Ring  and  W.  (?.  Love,  for  plaintiff  in  error. 

4.  R.  Masterson  and  Brockman  &  Kohn,  for  defendant  in  error. 

PLEASANTS,  Associate  Justice. — Plaintiffs  in  error  brought  this 

suit  to  recover  from  defendants  in  error  T.  P.  Bovd  and  Adam  Reel  the 

» 

sum  of  $2025  alleged  to  be  due  them  as  commissions  on  the  sale  of 
land  made  by  them  for  defendant  Boyd  under  the  following  written 
agreement : ' 

"Article  of  Agreement.  Article  of  agreement  entered  into  this  27th 
day  of  April,  1901,  by  and  between  Drs.  Pnrdy  and  Boyd,  parties  of  the 
first  part,  and  C.  W.  Harral  and  T.  0.  Shinn,  parties  of  the  second 
part,  witnesseth:  That  whereas  said  parties  of  the  first  part  are  joint 
owners  of  an  undivided  1300  acres  in  the  Elizabeth  Turnbow  league  of 
land  in  Hardin  County.  Texas,  and  are  desirous  of  selling  300  acres 
in  said  1300  acre  tract ;  now,  therefore,  the  said  parties  of  the  first  part 
hereby  a^ree  to  and  with  said  parties  of  the  second  part  that  in  consid- 
eration that  said  second  parties  will  endeavor  to  make  a  sale  of  300  acres 
out  of  said  1300-acre  tract  for  the  sum  of  $40  per  acre  that  said  6econd 
parties  shall  have  the  right  to  make  such  sale  any  time  up  to  6  o'clock 
p.  m.  Monday,  the  29th  day  of  April,  and  in  the  event  that  said  parties 
find  a  purchaser  or  purchasers  for  all,  or  200  acres  thereof,  on  the  terms 
hereinafter  mentioned,  that  the  parties  of  the  first  part  will  allow  and 
pay  to  said  parties  of  the  second  part  a  commission  of  5  per  cent  on  the 
amount  of  the  sale  at  $40  per  acre,  and  will  rive  and  allow  to  said  par- 
ties of  the  second  part,  in  addition  to  said  commission,  any  and  all  sums 
thev  mav  he  abl^  to  <H1  q*\j\  |flnd  fii.  ^v^r  *\0  per  acre,  and  said  first 
parties  bind  themselves  in  case  of  sale  at  a  price  in  advance  of  said 
$40  per  acre  to  make  a  deed  or  deeds  therefor  at  such  advance  price; 
provided,  that  said  purchaser  or  purchasers  shall  pay  to  said  first  par- 
ties in  cash  as  earnest  money  the  sum  of  $2000  for  each  100  acres  sold, 
and  said  first  parties  arree  that  thev  will  at  once  proceed  to  have  said 
lands  partitioned,  (which  it  is  believed  can  h*  done  amicably  and  without 
suit),  and  have  set  apart  three  tracts  of  100  acres  each  of  the  average 
of  the  1300  acres,  that  may  be  set  off  to  said  first  parties  to  be  at  once 
conveyed  to  the  purchasers  on  their  ravin*  the  balance  of  the  purchase 
money,  and  that  any  contract  of  sale  made  by  said  second  parties  shall 
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provide  for  the  payment  for  the  land  on  the  partition  and  conveyance 
thereof  as  hereinbefore  stated,  time  to  be  made  of  the  essence  of  the 
contract,  and  in  case  of  default  of  the  purchaser  the  earnest  money  to 
become  forfeit  as  liquidated  damages,  and  said  first  parties  will  obli- 
gate themselves  in  case  they  fail  for  the  period  of  sixty  days  to  procure 
a  partition  of  said  land,  at  the  election  of  the  purchasers  to  refund  the 
earnest  money. 

■"Witness  our  hands  at  Houston,  Texas.  (Signed)  K.  F.  Purdy,  T. 
0.  Shinn,  T.  F.  Boyd,  C.  W.  Harral,  per  Shinn." 

The  petition  alleges  that  within  the  time  specified  in  the  contract 
for  making  the  sale  of  said  property,  plaintiff  sold  150  acres  of  said 
land  to  John  Watson  for  $9750,  of  which  amount  $3500  was  paid  in 
cash  to  Boyd  and  Purdy,  and  Boyd  and  Purdy  executed  and  delivered 
to  Watson  a  contract  of  sale  for  said  land,  setting  forth  the  terms  thereof 
and  acknowledging  the  receipt  of  $3500  as  part  payment  of  the  pur- 
chase money.  That  on  the  same  day  the  plaintiff  sold  an  additional  150 
acres  of  said  land  to  J.  D.  Bone  and  others  for  the  sum  of  $7500,  $2500 
of  which  was  paid  in  cash  to  the  said  Boyd  and  Purdy,  and  a  like  con- 
tract of  sale  was  executed  and  delivered  to  the  said  Bone  and  others. 
That  afterwards  the  said  Bone  and  others  mutually  agreed  to  rescind 
said  sale,  and  said  purchase  money  so  paid  by  the  said  Bone  and  others 
was  returned  to  them  by  Boyd  and  Purdy,  and  said  contract  canceled. 
That  the  said  Harral  and  Shinn  sold  more  than  200  acres  of  said  land, 
and  thereby  earned  and  became  entitled  to  receive  from  Boyd  and 
Purdy  5  per  cent  of  the  purchase  price  of  150  acres  of  said  land  at 
the  rate  of  $40  per  acre,  amounting  to  $300,  and  to  the  additional  sum 
of  $3750  as  the  excess  price  over  $40  per  acre,  at  which  said  land  was 
6old  to  said  Watson,  making  a  total  of  $4050.  That  the  said  Purdy 
paid  to  the  plaintiffs  his  share  of  said  commissions  and  compensation, 
but  that  the  defendant  Boyd  failed  to  pay  his  half  thereof,  or  any  part 
of  it,  and  is  still  indebted  to  plaintiffs  for  said  sum  of  $2025.  That 
after  having  made  said  contract  of  sale  the  defendant  Boyd  refused  to 
consummate  same,  although  the  purchaser  was  able  and  ready  and 
willing  to  complete  the  purchase  thereof.  Plaintiffs  also  alleged  that 
after  said  land  was  partitioned  a  portion  of  same  was  taken  in  the 
name  of  Adam  Eeel,  and  there  was  an  alternative  allegation  that  said 
land  was  either  owned  by  Boyd,  and  the  title  taken  in  the  name  of  Reel 
in  trust  for  Boyd,  or  if  owned  by  Heel,  that  Boyd  was  his  agent,  and 
was  authorized  to  make  the  contract  sued  upon."  The  prayer  of  the  pe- 
tition is  for  the  recovery  of  said  sum  of  $2025  against  both  defendants, 
and  for  foreclosure  of  an  attachment  lien  against  the  interest  of  de- 
fendants in  the  1300-acre  tract  of  land  described  in  the  petition. 

The  defendants  answered  by  general  demurrer  and  general  denial,  and 
also  pleaded  specially  in  bar  of  plaintiffs'  right  to  recover  that  the  con- 
tract of  sale  of  150  acres  of  said  land  alleged  by  plaintiffs  to  have  been 
made  with  J.  D.  Bone  and  others  was  in  fact  an  agreement  by  which 
plaintiffs  and  George  D.  Hunter,  T.  W.  Archer  and  J.  D.  Bone  con- 
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tracted  with  defendants  for  the  purchase  of  150  acres  of  said  land 
upon  the  terms  stipulated  in  the  contract  between  plaintiffs  and  Boyd 
and  Purdy;  that  after  the  execution  of  said  contract  of  sale  plaintiffs 
and  their  associates  addressed  to  said  Boyd  and  Purdy  the  following 
written  request  for  a  rescission  of  said  contract : 

"Houston,  Texas,  May  2, 1901. — To  Messrs.  Purdy  &  Boyd,  or  either : 
We  hereby  propose  and  offer  to  surrender  to  you  your  contract  of  sale  and 
earnest  money  receipt  for  the  sale  and  conveyance  of  150  acres  out  of 
the  Elizabeth  Turnbow  league,  in  Hardin  County,  Texas,  in  considera- 
tion of  your  paying  to  us  the  sum  of  $2500  on  or  before  5  o'clock  p.  m. 
Saturday,  May  4,  1901,  and  to  release  from  all  liability,  by  reason  of 
said  contract  and  earnest  money  receipt,  on  receipt  by  us  of  said  sum." 

That  in  accordance  with  said  request,  the  plaintiff  and  Harral  and 
their  said  associates  were  released  from  said  conditional  sale,  and  the 
earnest  money  paid  by  them  was  returned  to  them  and  the  sale  nego- 
tiated by  said  plaintiff  T.  O.  Shinn  to  himself  and  his  associates  was, 
through  the  instrumentality  of  plaintiff  Shinn,  abrogated  and  canceled, 
leaving  only  the  negotiated  sale  of  150  acres  to  John  Watson,  which  was 
fifty  acres  below  the  margin  of  acreage  that  plaintiff  should  negotiate  a 
sale  for,  to  entitle  him  to  any  commission  under  any  event,  according  to 
said  conditional  contract. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  defendants. 

The  evidence  showed  that  the  plaintiffs,  acting  under  their  contract 
with  Boyd  and  Purdy,  as  alleged  in  the  petition,  entered  into  a  contract 
'with  John  Watson  on  the  29th  day  of  April,  1901,  by  which  he  agreed 
to  purchase  150  acres  of  said  land  and  to  pay  therefor  the  sum  of  $9750 
upon  the  terms  stated  in  the  contract  of  Boyd  and  Purdy  with  plaintiffs. 
On  the  same  day  plaintiffs,  as  agents  of  Boyd  and  Purdy,  made  a  con- 
tract with  J.  D.  Bone  by  which  he  agreed  to  purchase  150  acres  of  said 
land  for  the  sum  of  $7500  upon  the  terms  specified  by  Boyd  and  Purdy 
in  their  said  contract  with  plaintiffs.  Thirty-five  hundred  dollars  was 
paid  to  Boyd  and  Purdy  on  the  Watson  contract,  and  $2500  on  the 
contract  with  Bone.  Plaintiffs  were  interested  in  the  Bone  contract  as 
joint  purchasers  with  him  of  the  150  acres  contracted  to  be  sold  him. 
The  contract  with  Watson  was  never  consummated  by  a  sale  of  the  land 
to  him,  and  he  demanded  a  return  of  the  money  paid  by  him  after  the 
expiration  of  the  sixty  days  within  which  Boyd  and  Purdy  were  to  pro- 
cure a  partition  of  the  land.  This  money  was  not  returned  to  him,  how- 
ever, and  on  July  3d  he  transferred  his  rights  under  his  contract  to 
Messrs.  Hart  and  Sturges.  After  their  purchase  from  Watson,  Hart  and 
Sturges  demanded  a  deed  from  defendants,  and  offered  to  pay  the 
balance  of  the  purchase  money  due  under  Watson's  contract.  Defendant 
Boyd  refused  to  convey  his  interest  in  the  land  to  Hart  &  Sturges,  and 
they  sued  him  and  recovered  the  money  paid  him  by  Watson. 

On  the  2d  of  May,  1901,  four  days  after  the  execution  by  Bone  of 
his  contract  to  purchase  150  acres  of  the  land  he  and  those  interested 
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with  him  in  said  purchase,  including  the  plaintiffs,  addressed  to  Boyd 
and  Purdy  the  communication  set  out  in  defendant's  answer  asking  that 
said  contract  of  sale  be  rescinded.  This  request  was  granted  by  Boyd 
and  Purdy  and  the  $2500  paid  them  on  said  purchase  was  returned  to 
plaintiffs  and  their  associates  in  said  contract. 

We  shall  not  discuss  the  various  assignments  of  error  presented  in 
appellants'  brief,  because  under  our  view  of  the  law  applicable  to  the 
undisputed  facts  no  other  verdict  than  one  in  favor  of  defendants  could 
have  been  rendered,  and  therefore  any  errors  that  may  have  been  com- 
mitted upon  the  trial  of  the  case  were  immaterial.  Under  the  contract 
upon  which  plaintiffs  seek  to  recover  the  defendant  Boyd  and  his  asso- 
ciate, Dr.  Purdy,  only  agreed  to  pay  plaintiff's  commission  for  the  sale  of 
the  land  on  condition  that  they  secured  purchasers  for  as  much  as  200 
acres.  In  order  to  make  up  this  quantity  of  land  the  150  acres  sold  by 
plaintiffs  to  J.  D.  Bone  and  associates  must  be  included.  The  undis- 
puted evidence  shows  that  plaintiffs,  who  were  interested  with  said  Bone 
and  others  in  the  purchase  of  said  150  acres,  procured  the  cancellation 
of  said  contract  of  sale  and  the  return  of  the  money  advanced  thereon 
shortly  after  the  contract  was  executed,  and  before  either  party  thereto 
could  by  its  terms  demand  its  completion.  Having  thus  voluntarily 
procured  the  rescission  of  the  contract  upon  the  complete  performance 
of  which  by  them  their  right  to  commissions  for  the  sale  of  any  of  the 
land  depended,  they  can  not  hold  defendants  liable  for  any  commission 
under  the  contract  sued  on. 

This  view  of  the  case  necessarily  leads  to  an  affirmance  of  the  judg- 
ment of  the  court  below,  and  it  is  so  ordered. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

PLEASANTS,  Associate  Justice. — It  is  earnestly  insisted  by 
learned  counsel  for  appellants,  in  a  motion  for  rehearing  filed  by  them 
in  this  cause,  that  we  erred  in  affirming  the  judgment  of  the  court  be- 
low on  the  ground  that  appellants  having  procured  a  rescission  of  the 
contract  of  sale  to  Bone  and  others  and  thereby  reduced  the  number  of 
acres  contracted  to  be  sold  to  less  than  2C0  were  not  entitled  to  the  com- 
mission agreed  to  be  paid  them  by  appellees  under  the  contract  upon 
which  the  suit  was  brought.  In  support  of  this  contention  it  is  urged 
that  under  the  contract  sued  on  appellants'  right  to  commissions  was 
not  dependent  upon  the  actual  sale  of  the  land,  but  accrued  and  became 
complete  when  a  purchaser  was  procured  by  them  and  a  contract  of 
sale  executed  between  such  purchaser  and  the  appellees,  and  the  subse- 
quent rescission  of  such  contract  of  sale  could  not  affect  appellants' 
right  to  their  commission.  This  view  of  the  case  would  be  perfectly 
sound  were  it  not  for  the  fact  that  appellants  were  themselves  asso- 
ciated with  Bone  as  purchasers  in  the  contract  of  sale  made  by  him  with 
appellees  and  were  the  active  agents  in  procuring  its  rescission.  Under 
their  contract  with  appellees  appellants  were  not  prohibited  from  becom- 
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ing  the  purchasers  of  the  land.  They  could  have  taken  it  all  and  would 
only  have  been  required  to  pay  appellees  therefor  the  sum  of  $40  per 
acre  less  their  5  per  cent  commission.  Let  us  suppose  that  instead  of 
procuring  the  two  contracts  for  the  sale  of  the  land  they  had  simply 
executed  an  agreement  with  appellees  to  purchase  the  land  upon  the 
terms  upon  which  under  their  contract  they  were  authorized  to  sell  it 
and  had  afterwards  procured  a  rescission  of  such  agreement  and  the 
return  to  them  of  the  earnest  money  paid  thereunder  to  appellees,,  under 
such  circumstances  it  goes  without  saying  that  they  would  not  be  en- 
titled to  any  commission  unless  by  the  terms  of  the  contract  of  rescis- 
sion their  right  to  such  commission  was  preserved.  We  think  the  ense 
we  are  considering  is  not  different  in  principle  from  the  one  supposed. 
Appellees  agreed  by  their  contract  to  pay  appellants  a  large  commis- 
sion provided  a  purchaser  was  found  for  as  much  as  200  acres  of  their 
land,  and,  as  suggested  by  counsel  for  appellant,  in  order  to  protect 
themselves  in  the  payment  of  this  commission  required  that  the  pur- 
chaser advance  as  earnest  money  a  large  portion  of  the  purchase  price 
of  the  land.  Appellants  having,  in  order  to  procure  a  contract  of  sale 
of  a  sufficient  quantity  of  said  land  to  entitle  them  to  their  commis- 
sion, agreed  to  purchase  a  portion  of  said  land  for  themselves  and  hav- 
ing paid  to  appellees  their  portion  of  the  earnest  money  required  to 
make  their  agreement  of  purchase  binding  can  not,  after  inducing  ap- 
pellees to  release  them  from  their  contract  of  purchase  and  return  to 
them  their  earnest  money,  be  allowed  to  recover  of  appellees  commis- 
sions which  were  dependent  upon  said  contract  of  sale.  The  case  of 
Gilder  v.  Davis,  33  N.  E.  Rep.,  559,  relied  on  by  appellants'to  sustain 
their  contention,  holds  that  it  is  only  when  the  broker  is  not  responsi- 
ble for  the  noncompletion  of  the  contract  of  sale  he  is  entitled  to  a 
commission  for  procuring  such  contract.  The  question  of  ap;;el  lints' 
right  to  recover  upon  a  quantum  meruit  the  reasonable  value  of  his 
services  in  procuring  the  sale  of  the  150  acres  of  the  land  to  John  Watson 
is  not  raised  by  the  pleadings. 

We  think  it  clear  that  under  the  facts  no  recovery  can  be  had  upon 
the  contract  upon  which  the  suit  was  brought  and  the  motion  for  re- 
hearing is  overruled. 

Overruled. 
Writ  of  error  refused. 
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Edgar  F.  Wilton,  by  Next  Friend,  E.  T.  Wilton,  v.  New 
♦York  Life  Insurance  Company  et  al. 

Decided  December  23,  1903. 

1.— Insurance  Policy— Insurable  Interest — Assignment. 

A  person  not  having  an  insurable  interest  in  the  life  of  another  can  not 
take  and  hold  by  an  assignment  a  policy  upon  the  life  of  such  other.  Such  an 
interest  by  reason  of  consanguinity  will  not  arise  in  favor  of  a  niece. 

Zd — Same — Recovery  of  Premiums— Pleading.  • 

The  petition  not  seeking  to  recover  premiums  paid  by  the  appellant,  or 
for  him,  the  trial  court  did  not  err  in  refusing  judgment  therefor. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  B.  Ashe. 

L.  B.  Moody,  for  appellant. 

Harris  &  Harris,  for  the  New  York  Life  Insurance  Company. 

Wm.  B.  LocJchart  and  Geo.  Q.  McCracken,  for  the  other  appellees. 

PLEASANTS,  Associate  Justice. — Appellant  brought  this  suit 
against  the  New  York  Life  Insurance  Company  to  recover  the  proceeds 
of  a  policy  of  insurance  issued  by  said  company  upon  the  life  of  Daniel 
F.  Watson,  deceased,  and  payable  to  Mrs.  Lennie  L.  Wilton.  The  pe- 
tition alleges  that  the  minor,  Edgar  F.  Wilton,  in  whose  behalf  appel- 
lant sues,  is  the  only  child  and  sole  heir  at  law  of  Mrs.  Lennie  L.  Wil- 
ton, deceased.  The  mother,  widow  and  minor  child  of  Daniel  F.  Wat- 
son were  made  parties  defendant.  The  insurance  company  answered, 
admitting  its  liability  upon  the  policy,  and  tendered  the  amount  due 
thereon  into  court  to  be  paid  to  the  person  adjudged  by  the  court 
to  be  entitled  thereto. 

The  widow  and  minor  child  of  Daniel  F.  Watson  by  their  answers 
claimed  the  proceeds  of  said  policy  as  the  surviving  wife  and  sole  heir  of 
said  Watson.  Mrs.  Rebecca  Watson,  mother  of  Daniel  F.  Watson,  filed 
an  answer  in  which  she  asserted  a  lien  upon  the  proceeds  of  the  policy 
to  secure  the  payment  of  $300  loaned  by  her  to  Daniel  F.  Watson. 

The  case  was  tried  in  the  court  below  without  a  jury  and  judgment 
was  rendered  in  favor  of  the  widow  and  minor  child  of  Daniel  F.  Wat- 
son, deceased,  for  the  amount  due  upon  the  policy.  From  the  judgment 
the  plaintiff  below  prosecutes  this  appeal. 

The  facts  disclosed  by  the  record  which  bear  upon  the  question  pre- 
sented on  this  appeal  are  as  follows:  The  policy  sued  on  was  issued 
by  the  New  York  Life  Insurance  Company  on  December  13,  1900,  on 
the  life  of  Daniel  F.  Watson  and  was  delivered  by  said  company  to 
Mrs.  Lennie  L.  Wilton.  It  provides  that  in  consideration  of  the  pay- 
ment by  said  Watson  of  $34.34  at  the  time  of  its  issuance,  and  the  fur- 
ther payment  of  a  like  sum  on  the  12th  of  June  and  December  of  every 
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year  during  the  continuance  of  said  policy  until  such  payments  had 
been  made  for  twenty  years,  that  the  insurer  would,  upon  the  death  of 
said  Watson,  pay  to  the  beneficiary  therein  named  the  sum  of  $1007.18 
together  with  all  premiums  paid  upon  said  policy  should  the  death  of 
said  Watson  occur  before  December  12,  1915.  The  amount  due  upon 
the  policy  at  the  death  of  Watson,  which  occurred  on  November  1,  1902, 
was  $1139.22.  On  June  18,  1901,  Watson,  by  an  instrument  in  writ- 
ing executed  in  accordance  with  the  rules  of  the  insurance  company, 
transferred  and  assigned  all  of  his  interest  in  the  policy  to  Mrs.  Wilton. 
The  transfer  recites  that  it  was  made  for  a  valuable  consideration.  Mrs. 
Wilton  was  a  niece  of  Watson,  and  at  the  time  the  policy  was  issued 
both  she  and  Watson  lived  in  the  house  of  the  latter's  mother  at  Bren- 
ham,  Texas.  She  was  then  a  feme  sole,  having  been  divorced  from  her 
husband,  E.  T.  Wilton,  and  occupied  with  her  minor  child,  the  appel- 
lant herein,  a  room  in  said  house  for  which  she  paid  rent.  She  did  not 
board  with  the  family,  but  cooked  and  ate  in  her  room.  She  supported 
herself  by  taking  in  sewing  and  also  received  a  monthly  allowance 
of  $15  from  her  divorced  husband.  She  and  Watson  had  been  intimate 
from  childhood,  and  he  was  very  fond  of  her  and  often  expressed  his 
willingness  to  assist  her  in  any  way  in  his  power.  It  is  not  shown, 
however,  that  he  ever  contributed  to  her  support  or  ever  gave  her  any- 
thing except  upon  two  occasions,  on  one  of  which  he  gave  her  $6  and 
on  the  other  a  dress,  the  value  of  which  is  not  shown  further  than  that 
it  was  neither  a  "fine  dress  nor  a  poor  one."  Mrs.  Wilton  died  on  the 
16th  of  June,  1902,  leaving  appellant  as  her  sole  heir.  She  paid  all 
of  the  premiums  which  became  due  upon  the  policy  prior  to  her  death 
including  the  first  one,  and  the  premium  which  accrued  after  her  death 
and  before  the  death  of  Watson  was  paid  by  E.  T.  Wilton  for  the  benefit 
of  the  appellant.  At  the  time  the  policy  was  issued  Daniel  F.  Watson 
was  a  single  man,  and  as  before  stated  lived*  with  his  mother  at  Bren- 
ham.  He  was  somewhat  intemperate  and  did  not  save  his  money,  and 
at  that  time  did  not  earn  more  than  $1.50  per  day  when  employed. 
He  moved  to  Galveston  in  1901,  at  which  place  he  married  and  con- 
tinued to  live  until  his  death  on  November  1,  1902.  He  left  surviving 
him  a  wife  and  minor  child  who  are  appellees  herein. 

Upon  these  facts  the  trial  court  held,  first,  that  Mrs.  Wilton  had  no 
insurable  interest  in  the  life  of  Daniel  P.  Watson,  and  therefore  appel- 
lant acquired  no  interest  in  the  policy  by  inheritance  from  his  mother; 
and  second,  that  even  had  the  facts  shown  an  insurable  interest  in 
Mrs.  Wilton  in  the  life  of  Watson,  appellant,  not  having  such  interest, 
could  not  inherit  from  his  mother,  whose  death  preceded  that  of  Watson, 
any  interest  in  the  proceeds  of  the  policy. 

All  of  the  authorities  agree  upon  the  proposition  that  a  life  insur- 
ance policy  issued  in  favor  of  a  person  who  has  no  interest  in  the  life 
of  the  assured  is  against  public  policy  and  void  as  to  such  persdn.  In 
such  case  the  beneficiary  having  no  interest  in  the  life  of  the  insured 
can  lose  nothing  by  his  death  for  which  indemnity  can  be  claimed  and 
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the  contract  of  insurance  is  purely  a  wager.  It  requites  no  argument 
to  demonstrate  the  soundness  of  the  rule  of  public  policy  which  forbids 
the  enforcement  of  such  contracts.  To  uphold  such  policies  would  be 
to  sanction  that  which  creates  a  temptation  to  destroy  human  life,  since 
the  beneficiaries  therein  are  only  interested  in  the  early  death  of  the 
insured,  therefore  the  law  wisely  refuses  to  give  its  approbation  to  such 
contracts.  With  but  slight  dissent  the  courts  have  applied  this  doc- 
trine as  well  to  a  policy  which  had  been  assigned  by  the  insured  after 
its  issuance  to  a  person  having  no  interest  in  his  life  as  to  one  made 
payable  to  such  person  at  the  time  of  its  issuance.  The  same  rule  of 
public  policy  applies  in  the  one  case  as  in  the  other.  This  rule  of 
course  does  not  prevent  the  assignment  of  a  policy  for  the  purpose  of 
securing  an  indebtedness,  such  assignment  being  valid  to  the  extent  of 
the  indebtedness  thereby  secured.  As  to  what  relationship  must  exist 
between  the  parties  to  create  in  one  of  them  an  insurable  interest  in  'the 
life  of  the  other  is  a  question  upon  which  the  authorities  are  not  so 
definite,  but  it  seems  to  be  settled  that  when  such  interest  is  dependent 
alone  upon  consanguinity,  the  parties  must  be  related  as  closely  as  the 
second  degree,  and  such  interest  will  only  be  presumed  in  favor  of  the 
husband,  wife,  father,  mother,  child,  brother  or  sister  of  the  insured. 
Such  interest,  however,  may  exist  in  one.  not  so  Telated  by  blood  or 
affinity  to  the  insured  when  the  facts  show  that  he  has  a  reasonable 
expectation  of  pecuniary  benefit  or  advantage  from  the  continued  life 
of  the  insured. 

The  principles  of  law  above  announced  are  supported  by  the  follow- 
ing authorities :  Price  v.  Knights  of  Honor,  68  Texas,  361 ;  Insurance 
Co.  v.  Hazlewood,  75  Texas,  349;  Goldbaum  v.  Blum,  79  Texas,  638; 
Mayher  v.  Insurance  Co.,  87  Texas,  171 ;  Schonfield  v.  Lewis,  75  Texas, 
324;  Cormack  v.  Lewis,  15  Wall.,  643;  Insurance  Co.  v.  France,  94 
United  States,  561 ;  Warneck  v.  Davis,  104  United  States,  782. 

We  think  that  a  niece,  who  lived  with  and  was  supported  by  her  uncle 
and  there  was  nothing  to  indicate  that  he  would  not  continue  to  sup- 
port and  care  for  her,  would  unquestionably  have  such  an  interest  in 
the  life  of  the  uncle  as  would  entitle  her  to  become  the  beneficiary  in 
a  policy  of  insurance  upon  his  life.  The  expectation  of  pecuniary  ben- 
efit which  would  give  one  an  insurable  interest  in  the  life  of  another 
must,  however,  be  a  reasonable  expectation  of  some  substantial,  con- 
tinued benefit  and  not  a  mere  probability  that  he  might  be  the  recipient 
of  an  occasional  gift  or  bounty  from  the  person  insured. 

We  think  the  trial  court  correctly  held  that  the  facts  in  this  case  are 
not  sufficient  to  show  an  insurable  interest  in  Mrs.  Wilton  in  the  life 
of  Daniel  F.  Watson.  Having  reached  this  conclusion  it  is  unnecessary 
for  us  to  determine  the  correctness  of  the  second  ground  upon  which 
the  court  below  based  his  judgment.  The  petition  upon  which  the  case 
was  tried  did  not  seek  to  recover  the  amount  of  premiums  upon  the 
policy  paid  by  Mrs.  Wilton  and  appellant,  and  there  being  no  pleading 
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to  support  a  judgment  for  said  premiums,  the  trial  court  did  not  err 
in  not  rendering  judgment  therefor. 

There  was  no  ejror  in  the  judgment  as  to  costs  and  the  assignment 
complaining  of  the  judgment  on  that  ground  can  not  be  sustained. 

The  judgment  of  the  court  below  is  in  all  things  affirmed. 

Affirmed. 
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John  W.  Standefer  v.  Aultman  &  Taylor  Machinery 

Company. 

Decided  January  2,  1904. 

1-— Principal  and  Agent — Admissions  of  Agent. 

Where  a  machinery  company'  sold  plaintiff  a  thresher,  with  an  agree- 
ment to  send  a  man  to  put  it  in  operation,  and  did  send  its  State  agent  for 
that  purpose,  his  admissions,  as  testified  to  by  plaintiff  and  made  at  the  time 
of  the  effort  to  put  the  thresher  in  operation,  to  the  effect  that  the  machinery 
was  defective  and  not  what  was  contracted  for,  were  admissible  in  evidence 
against  the  company. 

2^ — Expert  Evidence — Witness  Qualified — Interest. 

A  witness  who  had  worked  around  and  with  threshers  for  many  years 
was  competent  to  testify  that  a  thresher  he  bought  from  defendant  was  old 
and  worn  out  when  he  got  it;  and  his  interest  in  the  case  did  not  disqualify 
him  from  testifying  as  an  expert. 

3. — Res  Adjudicate — Breach  of  Warranty. 

A  judgment  of  foreclosure  obtained  by  the  seller  of  machinery  against 
the  purchaser  on  lien  notes  given  for  the  purchase  price  is  a  bar  to  the  pur- 
chaser's right  to  a  rescission,  but  not  of  his  remedy  for  a  breach  of  warranty. 
Where  the  purchaser  contracted  to  pay  the  freight,  the  amount  thereof  to  be 
credited  on  his  notes  given  for  the  purchase  money,  this  was  concluded  by 
the  judgment  on  the  notes. 

4* — Jurisdiction — Amount  in  Controversy. 

Where  the  amount  put  in  controversy  by  plaintiff's  version  of  the  mat- 
ters in  dispute  was  within  the  Jurisdiction  of  the  court,  it  was  immaterial 
that  defendant's  allegations  placed  the  amount  at  a  sum  outside  of  the  juris- 
diction. 

Appeal  from  the  County  Court  of  Bosque.  Tried  below  before  Hon. 
B.  J.  Word. 

H.  8.  Dillard  and  Robertson  &  Robertson,  for  appellant. 

N.  J.  Wade  and  Burgess  &  Burgess,  for  appellee. 

SPEER,  Associate  Justice. — Appellant  bought  from  appellee  cer- 
tain threshing  machinery,  and  instituted  this  suit  to  recover  damages 
for  an  alleged  breach  of  warranty  of  the  same. 

It  appears  from  appellant's  first  bill  of  exceptions  that  while  he  was 
upon  the  witness  stand  testifying  in  his  own  behalf,  he  offered  to  testify 
that  J.  W.  Brown,  the  State  agent  and  manager  in  Texas  for  appellee, 
came  to  Bosque  County,  and  after  making  an  ineffectual  effort  to  make 
the  machinery  operate,  properly  admitted  to  witness  that  "the  thing 
wasn't  any  good,  and  was  a  worthless  outfit;  that  it  was  a  hurried-tip 
job,  and  was  not  the  machinery  he  had  represented  it  to  be  to  plaintiff, 
and  that  it  was  not  the  machinery  plaintiff  ordered,  but  that  the  machin- 
ery plaintiff  had  ordered  was  torn  up  on  the  road  in  a  railroad  wTeck.w 
This  testimony  was  excluded  upon  the  objection  that  it  was  "hearsay 
and  the  declarations  of  said  Brown  are  not  binding  on  the  defendant, 
the  same  appearing  to  have  been  made  by  said  Brown  after  the  signing 
of  the  order  for  the  machinery."  This  ruling  was  error.  Not  only  wns» 
Brown  shown  to  have  been  the  general  State  agent  and  manager  for 
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appellee, — its  alter  ego, — in  this  State,  but  the  admission  was  made  at 
a  time  when  the  transaction  between  the  parties  was  still  pending.  The 
transaction  in  part  was  contemporaneous  with  the  admission.  The  con- 
tract of  purchase  and  sale  contemplated  that  the  appellee  should,  in 
case  of  necessity,  send  an  expert  to  set  the  machinery  in  operation.  This 
it  had  been  called  upon  to  do,  and  was  in  the  act  of  doing,  when  the 
admission  was  made.  Brown,  the  agent,  was  engaged  at  the  time  in  an 
act  in  furtherance  of  the  transaction  concerning  which  he  spoke,  and  his 
statements  should  have  been  admitted.  Cooper  Grocery  Co.  v.  Britton, 
7  Texas  Ct  Sep.,  408. 

The  same  witness  offered  to  testify  that  the  machinery  in  question 
was  worn  out  and  old  when  he  got  it.  This,  too,  was  excluded  as  the 
opinion  of  the  witness.  The  testimony  had  shown  that  appellant  had 
been  farming  for  about  thirty  years,  and  that  during  that  time  he  had 
worked  around  threshers,  and  that  he  had  run  a  horse-power  thresher 
for  ten  years  in  McLennan  County  and  another  for  seven  years  in 
Bosque  County,  and  that  he  was  familiar  with  the  working  of  threshers 
and  the  manner  of  operating  them.  That  he  had  never  run  a  steam 
thresher,  but  that  so  far  as  the  threshers  are  concerned  it  did  not  make 
any  difference  whether  the  power  was  horse  or  steam ;  that  the  machine 
or  separator  worked  the  same,  and  that  the  only  difference  was  that 
steam  threshers  ran  at  a  higher  speed,  but  that  the  separator  and  its 
attachments  worked  the  same  with  both  powers.  This,  we  think,  quali- 
fied the  witness  to  give  his  opinion  in  the  particulars  about  which  he 
offered  to  testify.  Interest  does  not  disqualify  one  to  testify  as  an 
expert,  as  appellee  suggests. 

In  confirming  appellant  to  the  warranties  contained  in  the  written 
contract  or  order  the  court  committed  no  error,  since  this  was  the  con- 
tract pleaded  and  relied  on. 

The  judgment  of  foreclosure  obtained  by  appellee  against  appellant  on 
the  notes  given  for  the  purchase  money  of  the  thresher,  would  operate 
as  a  bar  of  his  right  to  a  rescission,  but  not  of  his  remedy  for  a  breach 
of  warranty.  Bingham  v.  Kearney  (JCal.),  68  Pac.  Rep.,  597.  It  would 
seem,  however,  that  if  appellant  contracted  to  pay  the  $145  freight, — 
same  to  be  credited  on  his  purchase  money  notes, — that  this  item  is 
necessarily  concluded  by  the  former  judgment.  He  already  has,  or  must 
be  held  to  have,  this  credit.  Belcher  Land  Mortgage  Co.  v.  Norris,  33 
Texas  Civ.  App.,  — . 

The  evidence  tends  to  show  a  waiver  upon  the  part  of  the  company 
of  the  requirements  concerning  notice  and  use  and  redelivery  of  the 
defective  machinery,  and  these  questions,  or  such  of  them  as  were 
pleaded,  should  have  been  submitted  to  the  jury. 

The  amount  put  in  controversy  by  plaintiff  was  within  the  jurisdiction 
of  the  court  His  version,  and  not  that  cf  appellee,  of  the  amount  due 
upon  the  Dallas  County  -'udgment  will  control  in  this  respect.    So  that 

VoL  2  Journal,  p.  695. 
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if  the  amount  of  the  judgment,  viz.,  $275,  be  added  to  the  items  sued 
for,  the  amount  is  less  than  $1000.    That  appellee  alleges  the  amount 
of  the  judgment  to  be  more  than  $1000  can  not  alter  the  rule. 
The  judgment  is  reversed  and  the  cause  remanded  for  another  trial 

Reversed  and  remanded. 
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Fort  Worth  Stock  Yards  Company  v.  E.  M.  Whittenburg. 

Decided  January  2,  1904. 

1.— Assumed  Risk — Sand  Bank  Falling — Open  Danger. 

Plaintiff,  an  employe,  was  directed  to  haul  a  load  of  sand  from  a  sand 
bank.  The  particular  place  was  not  pointed  out  to  him,  nor  did  the  em- 
ployer know  the  bank  was  dangerous  at  that  place.  Plaintiff  was  Inexperi- 
enced and  was  not  warned,  but  the  liability  of  the  bank  to  fall  was  a  matter 
open  to  common  observation.  Held,  that  the  danger  of  injury  from  the  fall- 
ing of  the  bank  was  an  assumed  risk. 

Z— Same— Knowledge  of  Natural  Laws.    * 

It  must  be  assumed  that  plaintiff  was  acquainted  with  the  laws  of  gravi- 
tation and  knew  that  a  body  of  earth  unsupported  below  was  liable  to  fall 
at  any  time. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
M.  E.  Smith. 

N.  H..Lassiter,  C.  M.Templeton,  and  Robert  Harrison,  for  appellant. 

Wynne,  McCart,  Bowlin  &  McCart,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  recovered  a  judgment  against 
the  appellant  company  for  the  sum  of  $1000  as  damages  for  personal 
injuries  caused  by  the  fall  of  an  overhanging  bank  of  earth  at  a  sandpit 
to  which  appellee  had  gone  for  the  purpose  of  getting  a  load  of  sand. 
Among  other  things  appellant  pleaded  assumed  risk  on  appellee's  part, 
in  that  the  danger  was  "as  open  and  apparent  to  the  appellee  as  to  the 
appellant,  and  that  the  appellee,  in  undertaking  to  work  in  and  about 
the  sand  bank,  assumed  the  risk  of  its  caving  or  falling  in  on  him/1 

Error  is  first  assigned  to  the  action  of  the  court  in  overruling  appel- 
lant's motion  for  continuance  in  order  to  procure  the  testimony  of  H. 
P.  Hayes,  W.  J.  Campbell  and  H.  R.  Upp,  residents  of  Tarrant  County. 
It  appears  that  the  case  was  first  set  for  trial  on  the  10th  of  March, 
1903.  On  the  7th  day  of  that  month  appellant  procured  subpoenas 
for  said  witnesses,  which  were  served  on  the  9th  of  March.  The  case 
was  not  reached  for  trial  until  on  or  about  the  13th  of  March,  upon 
which  day  the  witnesses  named  were  not  in  attendance.  The  case  was 
accordingly  postponed  on  account  of  the  absence  of  these  witnesses,  and 
reset  for  the  1st  day  of  April.  Appellant,  on  March  31st,  caused  other 
subpoenas  to  be  served  upon  said  witnesses,  but  they  were  not  present 
on  April  1st,  and  appellant  announced  not  ready  for  trial  because  of 
their  absence,  and  the  case  was  again  postponed  until  2  p.  m.  of  that 
day  for  the  purpose  of  procuring  the  attendance  of  the  witnesses.  After 
such  postponement  appellant's  attorneys  telephoned  to  the  general  man- 
ager of  the  appellant  company  and  requested  him  to  endeavor  to  see 
said  witnesses  and  have  them  appear  at  2  o'clock  p.  m.  of  that  day, 
which  he  promised  to  do,  if  possible.  At  2  o'clock  p.  m.,  however,  the 
witnesses  were  not  present,  and  formal  application  was  accordingly 
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made  for  a  continuance,  it  being  presented  as  an  application  for  a  first 
continuance,  and  as  such  was  formally  sufficient.  We  think  a  mere 
statement  of  the  facts  a  sufficient  demonstration  of  a  want  of  diligence 
on  appellant's  part  to  secure  the  attendance  of  the  witnesses  on  account 
of  whose  absence  the  application  was  made,  and  are  of  opinion  that 
the  court  properly  overruled  the  application.  See  Rev.  Stats.,  art 
2267;  Railway  Co.  v.  Hall,  83  Texas,  675;  Doll  v.  Mundine,  7  Texas 
Civ.  App.,  104. 

Appellant's  further  contentions  are  to  the  effect  that"  the  evidence 
fails  to  show  any  negligence  on  its  part  authorizing  a  verdict  in  appel- 
lee's favor,  and  that  it  affirmatively  appears  that  the  accident  to  appel- 
lee resulted  from  a  risk  assumed  by  him.  But  three  witnesses  testified, 
all  of  whom  were  offered  by  appellee.  The  testimony  is  without  con- 
flict, and  is  substantially  as  follows : 

Appellee  testified  that  he  was  60  years  of  age,  and  had  been  a  farmer 
most  of  his  life;  that  in  July,  1902,  he  was  working  for  the  appellant 
company  under  one  of  its  foremen,  a  Mr.  Godwin;  that  most  of  the 
time  he  hauled  lumber  and  posts  and  different  things,  using  a  two- 
horse  wagon  and  team  of  his  own;  that  while  so  employed  Godwin 
directed  appellee  "to  go  down  to  the  ravine,  and  get  a  load  of  fine 
sand  to  set  brick  with/'  Further  quoting  appellee's  testimony,  he  tes- 
tified that,  "I  went  down  the  branch  as  I  was  directed  to,  somewhere  near 
the  place,  as  I  thought,  something  near  the  bank,  jumped  out  of  my 
wagon  to  look  for  sand.  When  I  got  out  of  mv  wagon  I  got  crippled. 
When  I  got  out  of  my  wagon  I  didn't  do  anything ;  didn't  get  a  chance 
to  do  anything.  The  bank  caved  off  on  me.  It  was  a  bank  of  earth  and 
dirt;  I  suppose  it  was  some  seven  or  eight  feet  high.  I  never  measured 
it.  I  drove  my  wagon  up  within  five  or  six  feet  of  the  bank.  *  *  * 
I  never  had  hauled  any  sand  out  of  this  pit  before  this.  *•  *  *  I  did 
not  notice  anything  unusual  about  this  pit  when  I  went  down  into  it 
to  get  the  sand.  I  viewed  along  the  bank  and  in  the  branch  to  hunt  for 
sand,  the  kind  of  sand  that  the  gentleman  wanted,  and  there  w?s  noth- 
ing in  the  bank  that  I  wanted  that  I  could  see.  *  *  *  I  did  not 
know  anything  about  this  bank  being  in  a  dangerous  condition  or  likely 
to  fall;  didn't  know  anything  about  that.  I  did  not  observe  anything 
unusual  about  the  appearance  of  it  to  indicate  danger.  *  *  *  There 
wasn't  any  pit,  nothing  but  a  piece  of  level  ground  near  the  bank,  and 
I  stepped  off  the  wagon  on  the  ground  to  examine  for  sand ;  I  was  near 
the  bank  and  the  bank  caved  in  and  I  done  nothing,  but  just  did  get  out 
in  time  to  get  hurt.  I  got  out  on  the  side  next  to  the  bank.  I  don't 
know  how  much  of  the  bank  caved  in  on  me."  Cross-examined  he 
further  testified :  "I  suppose  this  gravel  pit  was  300  or  400  yards  from 
the  place  where  I  waS  to  haul  the  sand.  Mr.  Godwin  just  came  to  me 
and  says  that  1  want  you  to  put  on  your  dump  boards  and  go  down 
there,  right  down  that  branch  there,  wherever  you  can — near  that  bank 
along  there — wherever  you  can  find  some  sand  suitable  to  set  brick 
with,  and  bring  me  a  load  right  at  once/    He  did  not  tell  me  to  go  to 
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any  particular  place;  just  told  me  to  go  down  that  way  and  get  some 
sand,  wherever  I  thought  I  could  get  it;  directed  in  the  branch.  I  went 
down  this  branch  according  to  his  directions.  At  the  time  there  were 
men  just  a  6hort  distance  below  me  at  work;  I  don't  know  what  they 
were  doing;  I  expect  getting  our  gravel;  I  guess  they  was;  I  didn't  pay 
much  attention  to  them ;  none  of  my  business  to  look  after  them.  They 
were,  I  suppose,  seventy-five  or  eighty  yards  from  me.  There  was 
nobody  at  work  right  at  the  place  where  I  got  hurt.  I  couldn't  tell 
whether  there  had  been  anybody  at  work  there  for  several  days  or  not; 
if  anybody  had  been  at  work  there  that  morning  I  don't  know  of  it. 
There  was  so  many  wagon  tracks  in  there,  as  it  was  a  large  gravel  bed, 
that  I  couldn't  tell  whether  anyone  had  been  working  there  that  morn- 
ing before  I  was  hurt  or  not.  I  had  hauled  some  gravel  before  this  time 
while  I  was  working  for  Armour  ft  Co.,  but  not  from  this  place,  but 
never  hauled  any  sand.  *  *  *  I  don't  know  who  this  gravel  bed  be- 
longed to.  If  I  remember  right,  I  had  hauled  the  gravel  for  Armour 
ft  Co.  about  two  weeks  prior  to  the  time  I  was  hurt.  *  *  *  No  one 
cautioned  me  about  this  bank  or  said  anything  to  me  about  it  at  all. 
I  had  not  heard  anything  about  the  bank  being  dangerous  before  I  went 
to  the  bank.  *  *  *  I  could  see  this  bank.  Had  every  opportunity 
to  look  at  it  and  did  not  see  anything.  I  could  glance  along  the  bank 
and  see,  and  couldn't  see  anything.  *  *  *  Everything  was  open, 
and  nothing  concealed  about  it." 

W.  J.  Lattimore  testified :  "I  had  been  about  this  bank  that  caved  in 
on  him  (appellee).  I  got  about  2000  yards  of  gravel  out  of  the  same 
place.  I  think,  the  Fort  Worth  Stock  Yards  Company  had  control  of 
the  land  where  this  gravel  bed  was  situated.  I  know  the  exact  point 
where  the  bank  caved  in  on  Wittenburg.  Can  not  say  that  I  exactly 
knew  its  condition  prior  to  the  time  it  caved  in  on  him.  I  had  aban- 
doned this  bed  about  a  week  or  ten  days  before,  in  getting  gravel  out 
of  it;  it  run  out  into  a  sand  bank.  The  bank  was  just  like  any  other 
sand  or  gravel  bed;  it  was  dangerous  in  one  sense  of  the  word,  all  pits 
become  so;  and  that  pit  was  more  or  less  dangerous.  I  saw  this  pit 
every  day,  passed  right  by  it;  I  can't  say  that  there  was  anything 
unusual  about  this  bank  to  indicate  that  it  was  dangerous  the  last  time 
I  saw  it  before  this  accident ;  just  a  straight  up  and  down  embankment. 
I  hauled  some  sand  from  this  same  pit,  and  was  given  permission  to 
do  so  by  the  Fort  Worth  Stock  Yards  Company.  I  don't  know  of  their 
refusing  to  give  anybody  permission  to  haul  sand  there."  Cross-exam* 
ined :  "All  sand  banks  are  more  or  less  dangerous,  and  I  suppose  one 
man  can  see  the  danger  as  well  as  another.  The  dirt  is  liable  to  cave. 
As  to  whether  one  man  can  see  that  and  know  that  as  well  as  another, 
I  don't  know  about  that;  it  is  according  to  whether  a  man  is  used  to 
working  in  the  business  or  not;  one  man  could  see  it.  Whether  or  not 
any  man,  whether  he  worked  about  a  sand  bank  or  not,  would  know  it 
was  liable  to'  cave,  I  can't  say  as  to  that.  My  best  judgment,  that  a 
man  who  had  experience  in  hauling  out  of  a  place  like  that  would  have 
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kept  back  away  from  the  bank.  This  was  an  open  bank  and  anybody 
could  look  at  it.  A  man  that  is  experienced,  in  going  in  a  place  like 
that,  a  very  high  bank,  he  keeps  his  wagon  far  off  so  that  if  the  bank 
gives  on  him  he  has  got  some  chance  to  get  out  of  the  way.  A  man  has 
to  take  his  chances  when  he  hauls  sand  out  of  a  pit  like  that  one;  any 
man  who  does  work  of  that  kind  has  to  take  his  chances  more  or  less. 
There  are  lots  of  people  who  don't  understand  about  gravel  and  sand 
pits,  such  things  as  that,  and  they  are  liable  to  run  into  danger." 

B.  K.  Corson  testified  for  appellee  as  follows :  "I  live  in  North  Fort 
Worth  and  have  lived  there  about  nine  years,  I  reckon.  I  know  Mr. 
Wittenburg,  the  plaintiff  in  this  case;  got  acquainted  with  him  last 
year,  maybe  the  latter  part  of  June  or  first  of  July.  I  know  when  he 
worked  for  the  Fort  Worth  Stock  Yards  Company  on  the  North  Side 
hauling.  At  that  time  I  was  engaged  in  delivering  gravel  over  there 
on  the  North  Side.  I  was  working  for  Mr.  Lattimore.  He  had  a  con- 
tract over  there,  and  I  had  a  contract  under  him  hauling  gravel,  deliv- 
ering gravel.  I  remember  the  occasion  of  Mr.  Wittenburg  being  hurt 
by  a  bank  caving  in  on  him.  I  was  north  of  him  I  reckon  maybe  300 
yards  or  400  yards  at  the  time.  I  saw  him  a  few  minutes  after  he  was 
hurt.  *  *  *  It  had  not  been  more  than  ten  or  fifteen  minutes 
before  he  was  hurt  that  I  had  left  that  bank.  I  was  right  at  that 
bank,  or  right  close  by  it;  had  a  team  and  some  men  up  there  getting 
sand  out  from  under  there,  and  I  was  standing  watching  it  while  they 
were  at  work  at  it;  hauling  sand  from  the  same  point.  Take  a  man 
that  didn't  know  anything  about  gravel,  hadn't  hauled  any  gravel  or 
sand,  and  he  wouldn't  realize  the  danger  that  would  be  in  it,  that  a 
man  that  had  experience  would;  and  then  a  man  that  had  no  experi- 
ence in  hauling  gravel  or  sand,  he  would  know  they  was  hauling  over 
there,  and  might  say  it  looked  dangerous,  but  these  other  people  are 
hauling,  they  don't  get  hurt;  I  have  got  the  same  chance  they  have 
got,  and  there  is  some  one  watching  me — to  protect  the  others,  you 
know.  When  I  saw  this  bank  the  last  time  before  Mr.  Wittenburg  was 
hurt  it  was  in  a  dangerous  condition.  I  have  worked  in  such  places 
five  or  six  years,  maybe  ten  years.  This  bank  was  controlled  by  the 
Fort  Worth  Stock  Yards  Company."  Cross-examined:  "I  think  this 
bank  was  about  twelve  feet  high  before  it  fell  on  Wittenburg,  at  the 
point  where  it  caved  in  on  him.  Beginning  at  the  top  there  was  about 
six  feet  of  dirt  and  there  was  two  or  three  feet  of  sand  and  then  there 
was  gravel  under  that.  I  had  had  it  about  fourteen-feet  face  there  and 
the  gravel  was  what  I  was  after,  and  I  think  they  had  got  the  gravel 
pretty  nearly  filled  up  to  the  sand.  Any  man  could  see  that  a  perpen- 
dicular wall  twelve  feet  high  was  more  or  less  dangerous,  but  one  man 
might  know  it  better  than  another.  I  have  men  working  for  me 
that  some  of  them  will  realize  the  danger  while  others  won't.  I  con- 
sider them  careless.  They  don't  seem  to  realize  or  know  the  danger, 
some  men.  They  could  see  it,  but  then  other  men  being  in  there  and 
working,  you  can't  get  them  to  realize  what  the  dangers  are,  and  I 
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alwayB  invariably  went  and  attended  to  it  myself ."  Witness  was  asked : 
"Had  or  not  this  bank  caved  in  any  other  place ?"  and  answered:  "We 
were  continually  throwing  it;  that  is,  we  dig  Tinder  it  and  drag  it  off 
out  of  the  way.  I  had  seen  Wittenbnrg  around  there  probably  for  a 
month  or  maybe  longer  at  the  time  he  was  hurt.'  He  was  hauling  there, 
working  for  the  yards,  hauling  lumber  mostly,  I  think.  I  don't  know 
that  I  had  ever  saw  him  haul  in  the  sand  pit  before  this,  or  gravel. 
When  a  bank  of  dirt  gets  top  heavy  it  will  fall  of  its  own  accord,  and 
sometimes  don't  take  but  very  little  to  fall.  I  got  a  load  of  sand  at 
this  bed,  I  don't  think  it  was  exceeding  fifteen  minutes  before  this  acci- 
dent, and  maybe  not  more  than  ten;  I  just  had  quit;  and  then  this 
bank  was  in  a  dangerous  condition.  I  put  my  men  under  there  and 
stayed  and  watched  the  bank.  I  had  got  about  all  I  could  get  out  until 
I  throwed  the  bank.  No  one  had  worked  at  that  immediate  point  from 
that  time  I  was  there  until  Mr.  Wittenbnrg  was  hurt.  There  was  some 
hands,  I  won't  be  positive  whether  they  were  at  work  that  morning  or 
not,  but  just  a  little  north  of  the  sand  pit,  screening;  but  I  won't  be 
positive  about  them  being  at  work  that  morning ;  I  kind  of  think  they 
were,  but  then  I  am  not  positive."  Redirect  examination :  "When  we 
throw  a  bank  I  go  under  as  far  as  I  think 'it  will  bear  and  then  get  on 
top,  and  take  crow  bars  and  drive  them  down,  bars  of  iron,  and  just 
drop  it  off.  That  is  a  precaution  that  is  taken  to  keep  it  from  falling 
in  or  caving  on  the  men  that  work  in  there.  That  is  necessary  and 
proper  to  do  that  for  the  safety  of  the  men  working  under  the  bank.  In 
reference  to  the  men,  some  of  them  not  seeming  to  realize  the  danger 
of  such  bank,  I  do  not  mean  to  say  that  I  think  it  carelessness;  you 
couldn't  call  it  that,  they  just  don't  seem  to  realize  the  danger;  it  if 
inexperience." 

We  deem  extended  discussion  unnecessary.  We  have,  however,  been 
unable  to  avoid  the  conviction  that  the  testimony  is  insufficient  to  sup- 
port appellee's  recovery.  Aside  from  the  meagerness  of  proof  to  show 
that  the  sand  bank  in  question  was  at  the  time  operated  by  appellant, 
or  that  appellant  knew,  or  by  the  exercise  of  reasonable  diligence  could 
have  known,  of  its  dangerous  condition  after  it  had  been  made  so  by 
undermining  as  testified  to  by  the  witness  Corson,  we  think  it  affirma- 
tively appears  that  appellee's  injury  was  a  risk  assumed  by  him  within 
the  meaning  of  the  well  established  rule  on  the  subject.  The  author- 
ities undoubtedly  establish  the  proposition  that  where  a  physical  situa- 
tion is  open  to  the  observation  of  the  servant  and  apparent  to  him,  and 
the  probability  of  injury  is  as  obvious  to  him  as  to  the  ma«ter,  he  must 
be  held  to  assume  the  risk  if  he  engages  in  the  work.  And  where  the 
situation  presents  nothing  more  complicated  than  a  sand  bank  it  must 
be  assumed  that  a  person  of  mature  years  and  understanding  understood 
the  risk,  and  might  have  known  thereof  by  the  exercise  of  reasonable 
care  and  prudence  on  his  part.  It  must  be  assumed  that  appellee  was 
acquainted  with  the  laws  of  gravitation  and  knew  that  a  body  of  earth 
such  as  described  in  the  testimony,  unsupported,  was  liable  to  fall  at 
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any  time.  No  peculiarity  of  soil,  special  character  of  weather  or  un- 
usual circumstance  was  shown  rendering  it  necessary  for  appellee  to 
have  special  experience  or  information  of  the  existing  condition.  It  was 
apparent.  It  was  to  be  known  and  understood  by  the  exercise  of  that 
ordinary  care  and  circumspection  whicli  the  law  holds  all  men  bound 
to  exercise  in  their  own  protection.  See  Railway  Co.  v.  Spcllman,  34 
S.  W.  Rep.,  298 ;  Railway  Co.  v.  French,  8G  Texas,  642,  23  S.  W.  Rep., 
643 ;  Railway  Co.  v.  Lemp,  59  Texas,  22 ;  Railway  Co.  v.  Walker,  1  Gam- 
mers Law  Journal,  1,  8  Texas  Ct.  Rep.,  219;  Parrish  v.  Railway  Co., 
1  Gammel's  Law  Journal,  41,  76  S.  W.  Rep.,  235;  Larich  v.  Moics, 
28  Atl.  Rep.,  661;  Horton  v.  Fort  Worth  Packing  and  Provision  Co., 
33  Texas  Civ.  App.,  — ,  8  Texas  Ct.  Rep.,  255. 

We  conclude  that  the  undisputed  facts  show  that  appellee  assumed 
the  risks  resulting  in  his  injuries,  and  that  the  judgment  should  be 
reversed  and  here  rendered  for  appellant,  and  it  is  so  ordered. 

Reveiied  and  rendered. 

Writ  of  error  refused. 
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T.  C.  White  v.  Walter  Watson. 

Decided  January  2,  1904. 

1. — School  Land — 8a le  to  Minor. 

A  sale  of  State  school  land  duly  made  In  1899  to  an  actual  settler,  a 
minor  18  years  old,  is  valid.  Following  decision  on  former  appeal,  26  Texas 
Civ.  App.,  442,  and  distinguishing  Walker  v.  Rogan,  93  Texas,  248,  and  Adams 
v.  King,  28  Texas  Civ.  App.,  17. 

2d — Same-— Evidence— Commissioner's  Certificate  of  Occupancy. 

Where  plaintiff  sued  In  trespass  to  try  title  to  recover  school  land  by 
virtue  of  a  rejected  application  to  purchase  it,  and  defendant's  right  depended 
on  his  actual  settlement  on  the  land,  it  was  error  to  admit  in  evidence  a 
certificate  of  the  Land  Commissioner,  issued  to  defendant  after  the  rejection 
of  plaintiff's  application,  certifying  that  defendant's  proof  of  occupancy  filed 
in  the  Land  Office  was  sufficient. 

Appeal  from  the  District  Court  of  Palo  Pinto.  Tried  below  before 
Hon.  W.  J.  Oxford. 

Crudgington  &  Penix,  Stevenson  &  Ritchie,  and  Theodore  Mack,  for 
appellant. 

H.  E.  Bradford,  0.  A.  McCall,  John  H.  Eaton,  and  Wayne  H.  Lasater, 
for  appellees. 

CONNER,  Chief  Justice. — For  the  second  time  this  case  appears 
before  us  on  appeal.  Appellee,  at  the  dates  involved,  was  a  minor, 
claiming  the  section  of  .land  in  controversy  as  additional  to  his  home 
section,  both  of  which  had  been  awarded  to  him  prior  to  appellant's 
application  to  purchase  the  land  in  controversy  as  an  actual  settler 
thereon.  The  former  judgment  was  reversed  because  of  a  peremptory 
charge  in  appellant's  favor,  based  upon  the  proposition  that  the  sale  to 
appellee  was  void  because  of  his  minority.  See  Watson  v.  White,  26 
Texas  Civ.  App.,  442,  G4  S.  W.  Rep.,  826. 

The  proposition  is  again  asserted  that  because  of  his  minority  ap- 
pellee's title  is  void,  the  cases  of  Walker  v.  Rogan,  93  Texas,  248,  54 
S.  W.  Rep.,  1018;  Wurzbach  v.  Burkett,  GO  S.  W.  Rep.,  590;  Adams 
v.  King,  28  Texas  Civ.  App.,  17,  66  S.  W.  Rep.,  484,  and  Dupree  v. 
Duke,  30  Texas  Civ.  App.,  360,  70  S.  W.  Rep.,  561,  being  cited  as  sus- 
taining the  proposition.  In  the  case  of  Adams  v.  King  we  followed  the 
decision  in  the  case  of  State  v.  Rogan,  the  purchases  involved  being 
under  the  same  law;  but  this  case  was  distinguished  from  both 
State  v.  Rogan  and  Wurzbach  v.  Burkett  in  the  opinion  by  us  on  the 
former  appeal.  We  deem  it  unnecessary  to  reiterate  our  views  as  ex- 
pressed in  opinion  in  Watson  v.  White,  nor  will  we  attempt  to  add  to 
what  we  there  said,  save  to  call  attention  to  the  emphasis  since  given  by 
jut  Supreme  Court  in  the  cases  of  Tolleson  v.  Rogan,  96  Texpj?,  424, 
73  g.  W.  Rep.,  520,  and  Martin  v.  Terrell,  97  Texas,  118,  76 
S.  W.  Rep.,  745,  to  the  view  of  this  court  expressed  in  O'Keefe  v. 
McPheTSon,  25  Texas  Civ.  App.,  313,  61  S.  W.  Rep.,  534,  and  Watson 
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v.  White,  supra,  as  to  the  weight  that  we  think  should  be  given  to  the 
well  known  aforetime  rule  of  the  General  Land  Office  to  disregard  the 
question  of  minority  in  sales  of  public  lands  requiring  actual  settlement 
in  all  cases  where  the  minor  had  capacity  to  become  an  actual  settler. 
Having,  therefore,  on  the  former  appeal  herein  determined  adversely 
to  the  main  contention  and  proposition  as  above  stated  on  this  appeal, 
and  not  now  seeing  our  way  clear  to  determine  otherwise,  notwith- 
standing the  subsequent  conflicting  opinion  in  Dupree  v.  Duke,  supra, 
we  conceive  it  to  be  our  duty  to  adhere*  to  the  decision  before  announced. 
Burns  v.  Ledbetter,  56  Texas,  282;  Kempner  v.  Huddleson,  90  Texas, 
182,  and  authorities  therein  cited. 

We  hence  at  once  pass  to  the  consideration  of  the  only  other  material 
question,  as  we  conceive,  presented  on  this  appeal. 

One  of  the  material  issues  on  the  trial  was  whether  appellee  was  an 
actual  settler  on  his  home  section  at  the  time  of  the  award  to  him  of 
the  section  in  controversy.  Irrespective  of  title  to  the  home  section 
and  in  addition  thereto  it  was  essential  to  appellee's  recovery  that  thia 
fact  be  established,  and  as  relevant  to  this  issue  he  offered  the  certificate 
of  the  Commissioner  of  the  General  Land  Office  to  the  effect  that  the 
required  proof  of  three  years  occupancy  on  the  home  section  had  been 
filed  in  the  General  Land  Office  on  February  21,  1900,  and  that  the 
same  was  deemed  "sufficient ;"  in  consequence  of  which  the  certificate 
was  issued.  Appellant's  application  to  purchase  had  been  made  prior 
to  such  proof  and  the  issuance  of  the  certificate;  the  certificate  therefore 
did  not  'conclude  him  on  the  issue  of  appellee's  actual  settlement.  Lamp- 
kin  v.  Matsler,  32  Texas  Civ.  App.,  218,  73  S.  W.  Rep.,  970.  It  follows*, 
we  think,  that  the  certificate  was  inadmissible,  and  that  appellant's, 
objections  thereto  on  the  ground  that  it  was  irrelevant  should  have  been 
sustained.  The  evidence  on  the  issue  mentioned  is  of  conflicting  ten- 
dency, and  we  have  no  means  of  determining  what  effect  the  Commis- 
sioner's formally  expressed  conclusion  that  the  proof  filed  with  him  waa 
"sufficient"  may  have  had  on  the  jury.  At  all  events  the  court's  rulinjf 
was  erroneous,  and  the  certificate  probably  prejudicial,  from  which  it' 
follows  that  the  judgment  must  be  reversed. 

Reversed  and  remanded* 
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E.  E.  Smith  v.  C.  A.  Stratton. 

Decided  January  2,  1904.  * 

Bailment— Measure  of  Damage*— Market  Value. 

Where  plaintiff  rented  a  traction  engine  to  defendant  under  a  special 
contract  that  defendant  was  to  return  it  in  as  good  condition  as  when  he 
got  it,  and  the  engine  was  injured  while  in  defendant's  control,  and  he  had 
it  repaired  before  returning  it,  it  was  error  for  the  court,  in  an  action  of 
damages  for  the  injury,  to  charge  as  the  measure  of  damages  the  difference 
in  the  market  value  of  the  engine  before  and  after  the  injury,  since  plain- 
tiff's right  of  recovery  was  not  for  tortious  negligence,  but  upon  the  special 
contract  as  alleged  by  him. 

Appeal  from  the  County  Court  of  Clay.  Tried  below  before  Hon. 
Jas.  P.  Carter. 

W.  T.  Allen,  for  appellant. 
Benny  &  Taylor,  for  appellee. 

CONXER,  Chief  Justice. — This  suit  was  instituted  by  appellee  to 
recover  the  rental  value  of  a  traction  engine  and  for  damages  thereto. 
The  allegations  were  to  the  effect  that  appellee  was  the  owner  of  such 
an  engine,  and  that  appellant,  on  October  21,  1901,  contracted  to  take 
it  and  pay  for  its  use  at  the  rate  of  one  dollar  per  day  until  returned, 
and  that  appellant  "agreed  to  return  said  engine  to  plaintiff  in  as  good 
condition  as  when  he  got  it."  It  was  further  alleged  that  shortly  after 
appellant  received  said  engine  "he,  his  agents  and  employes  so  negli- 
gently, carelessly  and  recklessly  manipulated,  managed  and  run  said 
engine,  that  it  was  run  off  of  a  bridge  and  into  a  creek,"* whereby  it  was 
damaged  as  particularly  set  forth. 

There  was  conflict  in  the  evidence  as  to  the  terms  of  the  contract, 
as  to  the  proximate  cause  of  the  mishap  to  the  engine,  and  as  to  the 
value  of  the  engine,  after  its  repair  by  appellant,  on  the  day  of  its 
return  to  appellee.  Appellee,  however,  secured  verdict  and  judgment 
for  $300,  from  which  this  appeal  has  been  prosecuted. 

We  are  of  opinion  that  error  was  committed  by  the  court  in  giving 
the  following  special  instruction  at  appellee's  request,  viz :  "Gentlemen 
of  the  jury:  You  are  charged  that  if  you  believe  from  the  evidence 
that  the  defendant,  E.  E.  Smith,  his  agents  or  servants,  so  negligently 
and  carelessly  run  said  engine  that  same  was  run  off  the  bridge  on 
Dry  Fork  Creek,  and  it  thereby  became  impaired  and  damaged  as 
charged  in  plaintiff's  petition,  and  that  said  injury  and  damage,  if  you 
find  any  was  jsustained  by  said  engine,  was  of  such  a  nature  or  character 
that  same  could  not  be  repaired  so  that  said  engine  would  sell  on  the 
market  for  as  much  as  it  would  have  sold  for  but  for  same,  then  you 
will  find  for  the  plaintiff  the  difference  between  the  market  value  of 
said  engine  immediately  before  and  immediately  after  the  running  of 
the  engine  off  the  bridge  on  Dry  Fork  Creek." 


' 
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In  the  court's  general  charge  the  jury  were  instructed  that  if  they 
found  for  appellee,  and  that  said  engine  had  been  damaged,  they  should 
find  in  appellee's  favor  for  the  rental  value  as  alleged,  "together  with 
the  difference  in  the  reasonable  market  value  of  said  engine  in  the  condi- 
tion in  which  the  defendant  received  the  same  and  its  reasonable  market 
value  at  the  time  plaintiff  received  said  engine,  as  alleged  in  plaintiff's 
petition."  It  is  thus  made  apparent  that  the  special  instruction  on 
the  measure  of  damages  to  the  engine  was  diametrically  opposed  to  both 
the  general  charge  and  to  the  averments  in  appellee's  petition.  Ap- 
pellee's right  of  recovery,  if  any,  was  upon  the  special  contract  as 
alleged,  and  the  application  of  the  rule  on  the  measure  of  damages 
arising  in  cases  of  negligence  or  tort  was  radically  erroneous.  The 
error  noted,  too,  seems  specially  harmful  in  this  case  in  that  the  engine 
undoubtedly  was  of  less  value  immediately  after  its  injury  than  before, 
while  the  evidence  sharply  conflicted  as  to  whether,  after  its  repair  and 
return  by  appellant,  it  was  of  less  value  than  when  appellant  received  it 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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United  Moderns  v.  Lizzie  Colligan. 

Decided  January  2,  1904. 

1*— Benefit  Insurance— 8uicide— Forfeiture. 

A  mutual  benefit  order,  having  an  insurance  feature  for  its  members, 
provided  among  its  by-laws  that  If  a  member  died  by  self-destruction,  whether 
sane  or  insane,  the  beneficiary  certificate,  entitling  him  to  participate  in  the 
insurance  fund,  together  with  all  claims  by  reason  of  membership,  should  be 
null  and  void.  The  certificate  specified  that  the  member  to  whom  it  was 
Issued  "is  entitled  to  all  the  rights  and  benefits  of  membership,  according  to 
the  constitution  and  laws  of  the  order;"  and  in  his  application  for  member- 
ship the  applicant  agreed  to  be  "bound  by  the  constitution,  laws,  rules  and 
regulations  of  the  order."  Held,  that  a  member  who  committed  suicide 
thereby  forfeited  his  claim  against  the  insurance  fund. 

2. — 8ame — Paying  at  Discretion, 

A  provision  of  the  by-laws  that  the  board  of  managers  might,  in  their 
discretion  and  without  prejudice,  pay  such  sum,  in  case  of  such  forfeiture,  as 
tbey  should  deem  the  circumstances  surrounding  the  death  to  warrant,  con- 
ferred on  the  beneficiary  named  In  the  certificate  no  legal  claim  against  the 
order. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Bichard  Morgan. 

J.  J.  Eckford  and  M.  B.  Johnson,  for  appellant. 

Maurice  E.  Locke,  for  appellee. 

BAINEY,  Chief  Justice. — The  United  Moderns,  a  mutual  benefit 
society,  issued  to  Thomas  Colligan,  one  of  its  members,  a  benefit  cer- 
tificate insuring  his  life  for  $2000  in  favor  of  his  wife,  Lizzie  Colligan. 
Thomas  Colligan  committed  suicide,  and  Lizzie  Colligan  instituted  this 
suit  to  recover  the  insurance. 

The  United  Moderns  plead  that  the  act  of  suicide  nullified  the  policy. 
In  response  to  a  special  issue  the  jury  found  that  he  did  commit 
suicide.  The  plaintiff  then  moved  the  court  to  enter  judgment  in  her 
favor,  notwithstanding  the  verdict,  upon  the  ground  that  the  conditions 
of  the  contract,  as  shown  by  the  undisputed  evidence,  were  not  such  as 
to  render  his  suicide  a  sufficient  defense  to  her  action.  The  motion  was 
granted,  and  judgment  entered  for  plaintiff.  This  action  of  the  court 
raises  the  only  issue  presented  on  this  appeal. 

We  adopt  appellee's  statement  as  our  conclusions  of  fact,  as  follows: 
"The  defendant  is  a  mutual  benefit  society,  incorporated  under  the  laws 
of  Colorado  for  the  purpose  of  doing  business  throughout  the  United 
States  and  in  such  other  countries  and  provinces  as  its  board  of  man- 
agers may  determine  from  time  to  time.  The  board  of  managers  has 
power  to  adopt  by-laws  and  to  'amend,  change,  repeal,  re-enact  or  en- 
large* the  6ame. 

"The  contract  is  written,  and  is  embraced  in  three  instruments:  the 
certificate  of  membership,  executed  by  the  defendant,  and  bearing  an 
indorsed  acceptance  thereof  signed  by  Thomas  Colligan ;  the  application 
for  membership,  executed  by  Thomas  Colligan;  the  defendant's  consti- 
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tution  and  laws,  a  pamphlet  of  65  pages.  By  order  of  the  trial  court 
the  original  application  for  membership  and  constitution  and  laws  have 
been  sent  up  with  the  transcript.  The  certificate  of  membership  and 
the  indorsed  acceptance  thereof  are  copied  in  full  in  the  statement  of 
facts.  All  these  papers  were  put  in  evidence  by  the  defendant,  and 
there  is  no  dispute  about  the  verity  or  the  contents  of  any  of  them. 

"The  provisions  of  the  certificate  of  membership  pertinent  to  this 
litigation  are  as  follows :  'The  supreme  lodge  of  United  Moderns  hereby 
certifies  that  Thomas  Colligan  of  Dallas  Lodge  No.  112  of  United 
Moderns,  located  at  Dallas,  Texas,  is  entitled  to  all  the  rights  and  ben- 
efits of  membership  according  to  the  constitution  and  laws  of  this  order, 
and  in  consideration  of  the  statements  made  in  the  application  for 
beneficiary  certificate  and  in  answer  to  questions  ^ked  in  the  medical 
blank  (the  truth  of  which  said  member  guarantees),  is  entitled  to  par- 
ticipate in  the  beneficiary  guarantee  fund  of  the  order  as  upon  a  contract 
of  life  insurance. for  thirty  days,  renewable  by  the  member  as  provided 
by  the  constitution  and  laws  of  the  order,  to  the  amount  of  $2000, 
which  sum,  as  provided  in  the  constitution  and  laws  of  the  order,  shall 
be  paid  as  follows:  Accident  benefit;  old  age  benefit;  mortuary  ben- 
efit. Within  ninety  days  after  satisfactory  proof  of  the  death  of  6aid 
member  there  shall  be  paid  to  Mrs;  Lizzie  Colligan,  wife,  if  living,  if 
not,  then  to  the  legal  heirs  of  the  member  aforesaid,  such  balance,  if 
any,  of  the  amount  named  in  this  certificate  as  may  remain  unpaid  to 
the  member,  as  follows:  If  not  exceeding  three  thousand  dollars,  in 
cash.  *  *  *  This  certificate  is  issued  in  consideration  of  the  state- 
ments made  by  said  member  in  the  application  for  membership,  and  in 
answer  made  to  questions  asked  in  the  medical  blank,  and  in  reliance 
thereon,  and  upon  the  express  condition  that  the  said  member  shall,  in 
every  particular,  while  a  member  of  said  order,  comply  with  all  and 
singular,  of  the  constitution,  laws  and  regulations  of  this  order.'   *    *    * 

"Thomas  Colligan's  acceptance  of  this  certificate  of  membership,  in- 
dorsed thereon,  is  as  follows:  'This  certifies  that  I  accept  the  within 
certificate  and  the  benefits  conferred,  fully  understanding  and  agreeing 
that  the  same  is  to  be  and  remain  a  liability  upon  the  order  only  upon 
condition:  First,  that  the  statements  made  by  me  in  my  application 
for  membership  and  to  the  medical  examiner  are  true;  second,  that  I 
pay  or  cause  to  be  paid  all  assessments,  dues,  or  money  payable  to  the 
order,  promptly,  on  or  before  the  day  the  same  becomes  delinquent; 
third,  that  I  fully  comply  with  the  constitution,  laws  and  regulations 
of  the  order.  The  within  certificate  to  be  and  remain  null  and  void 
for  and  during  any  such  failure  or  default  upon  my  part,  as  aforesaid/ 

"The  provisions  of  the  application  for  membership  pertinent  to  this 
litigation  are  as  follows:  'I,  Tom  Colligan,  of  Dallas,  street  and  No. 
647  S.  Ervay,  State  of  Texas,  hereby  make  application  for  certificate 
of  membership  and  benefit,  to  the  amount  of  $2000,  and  for  that  pur- 
pose make  the  following  statements  as  the  basis  of  the  application :  % 
Tom  Colligan,  of  Dallas,  State  of  Texas,  do  hereby  warrant  that  each 
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and  all  the  particulars  and  statements  contained  in  this  application 
for  insurance  are  true,  complete  and  full ;  and  I  do  hereby  acknowledge, 
-consent  and  agree  that  any  untrue  statement  made  herein,  by  me  or  on 
my  behalf,  or  to  any  medical  examiner,  whether  written  by  my  own 
Iiand  or  not,  or  any  concealment  of  facts  by  me  or  anyone  else,  shall 
forfeit  and  cancel  all  rights  to  any  benefit  under  the  above  named  appli- 
cation ;  and  I  hereby  expressly  waive  any  and  all  provisions  of  law  now 
existing  or  that  may  hereafter  exist,  preventing  any  physician  from  dis- 
closing any  information  acquired  in  attending  me  in  a  professional  ca- 
pacity or  otherwise,  or  rendering  him  incompetent  to  testify  as  a  wit- 
ness in  any  way  whatever.  I  agree  to  be  bound  by  the  constitution, 
laws,  rules  and  regulations  of  the  order  enacted  from  time  to  time  by 
the  supreme  lodge,  or  other  duly  authorized  authority,  and  that  the 
order  shall  be  under  no  liability  to  me  or  my  beneficiaries  during  any 
period  of  time  when  I  shall  be  in  default  on  payments  due  from  me  to 
the  order,  or  otherwise  not  in  'good  standing*  with  the  order.  I  fur- 
ther agree  that  if  a  note  has  been  given  for  any  part  of  my  fees,  or  for 
any  part  of  the  monthly  payments  on  my  beneficiary  certificate,  no 
claim  can  arise  on  the  beneficiary  certificate,  and  the  same  shall  be  held 
to  be  void,  if  the  note  is  not  paid  when  due,  and  while  any  default  or 
overdue  payment  6hall  exist  on  the  note;  and  reinstatement  of  the  in- 
surance can  only  be  made  within  the  time  after  said  default,  and  in  the 
manner  and  under  the  conditions  as  provided  by  the  by-laws  of  the  order 
in  relation  to  a  default  or  failure  to  make  the  monthly  payments ;  and 
further,  that  in  case  of  a  claim  arising  before  payment  of  the  note,  any 
balance  of  fees,  and  of  monthly  payments  accruing  up  to  the  time  of  the 
claim,  evidenced  by  the  note  and  remaining  unpaid,  may  be  deducted 
from  the  claim,  whether  said  note  is  due  or  not/ 

"The  provisions  of  the  defendant's  constitution  and  laws  pertinent  to 
this  litigation  are  as  follows:  The  defendant  maintains  two  funds. 
One  of  these  is  called  the  general  fund,  and  is  used  for  the  payment  of 
expenses.  The  other  is  called  the  beneficiary  guarantee  fund,  concern- 
ing which  it  is  said :  'All  collections,  less  the  general  fund,  are  placed 
in  the  beneficiary  and  guarantee  fund,  and  can  be  disbursed  only  for 
the  payment  of  approved  death  and  other  losses,  taxes  and  licenses,  if 
any,  under  State  laws,  and  for  costs  incurred,  if  any,  in  defending 
against  fraudulent  claims/  Article  11  relates  to  'Payment  of  Benefit/ 
and  section  3  reads  as  follows :  TTpon  the  death  of  a  member  in  good 
standing,  the  order  shall,  within  ninety  days  from  and  after  the  receipt 
of  satisfactory  proofs  of  the  same,  cause  to  be  paid  from  the  beneficiary 
and  guarantee  fund  to  the  beneficiary  named  by  the  member,  as  re- 
corded on  the  books  of  the  order,  or  to  his  or  her  heirs  or  legal  repre- 
sentatives, as  the  case  may  be,  the  sum  to  which  the  beneficiary  is  en- 
titled, according  to  the  terms  of  the  benefit  certificate/  Article  21  has 
no  caption,  though  several  of  its  sections  have.  Section  2,  which  has 
none,  reads  as  follows :  'If  any  member  dies  in  consequence  of  a  duel, 
or  at  the  hands  of  justice,  or  by  reason  of  the  practice  of  any  pernicious 
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habit  that  obviously  tends  to  shorten  life,  or  by  self-destruction,  whether 
sane  or  insane,  or  by  the  use  of  intoxicating  liquors,  or  in  consequence 
of  the  violation  of  any  criminal  law  of  any  State,  province  or  munici- 
pality, then  in  such  cases  the  beneficiary  certificate,  together  with  all 
claims  by  reason  of  membership,  shall  be  null  and  void,  but  the  board 
of  managers,  in  their  discretion,  if  they  consider  the  circumstances  sur- 
rounding such  death  warrant  it,  may  without  prejudice  pay  any  sum, 
in  such  case,  not  exceeding  the  full  amount/  The  defendant  society 
has  three  classes  of  members, — beneficiary  members,  honorary  members, 
and  social  members.  The  defendant's  supreme  chancellor  (who  signed 
the  certificate  of  membership  in  this  case)  has  power  to  grant  special 
dispensations,  and  at  his  discretion  to  grant  dispensations  to  subordi- 
nate lodges  or  officers  'to  dispense  with  any  law  or  rule  of  the  order  for 
any  special  occasion  or  specified  period  of  time/  The  constitution  and 
laws  of  the  defendant  society  impose  numerous  regulations  upon  the 
conduct  of  its  members,  and  provide  a  machinery  for  trying  and  pun- 
ishing those  guilty  of  infractions  of  such  regulations.  Members  must 
visit  the  sick,  must  pay  dues  to  the  local  lodge,  must  not  form  perni- 
cious habits  tending  to  shorten  life,  must  not  offend  other  members, 
must  not  go  into  the  saloon  business,  must  not  reveal  lodge  secrets,  must 
not  recommend  unfit  persons  for  membership,  must  not  distribute  un- 
approved circulars,  or  in  any  way  violate  the  constitution,  laws  or  ritual; 
and  for  any  sins  of  commission  or  omission  they  may  be  duly  tried 
and  disciplined." 

Conclusions  of  Law. — The  United  Moderns  being  a  mutual  benefit 
society,  the  constitution  and  by-laws  of  the  order  enter  into  and  become 
a  part  of  contracts  made  with  its  members,  and  such  members  are 
charged  with  notice  thereof.  Splawn  v.  Chew,  60  Texas,  535;  Thomas 
v.  Leake,  57  Texas,  472;  Supreme  Lodge  K.  of  P.  v.  Knight,  117 
Ind.,  496. 

The  benefit  certificate  issued  to  Thomas  Colligan  in  its  terms  specifies 
that  he  "is  entitled  to  all  the  rights  and  benefits  of  membership,  accord- 
ing to  the  constitution  and  laws  of  the  order."  This  of  itself  makes 
the  constitution  and  laws  a  part  of  the  contract,  and  the  other  parts  of 
the  benefit  certificate  must  be  construed  in  the  light  of  the  laws  of  the 
order.  In  addition  to  the  terms  of  the  Certificate  Colligan,  in  his  appli- 
cation for  membership,  agreed  to  be  "bound  by  the  constitution,  laws, 
rules  and  regulations  of  the  order,"  etc.  In  his  acceptance  of  the  cer- 
tificate he  agreed  to  "comply  with  the  constitution,  laws  and  regulations 
of  the  order,"  all  of  which  we  think  clearly  shows  that  the  parties  at 
the  time  of  making  the  contract  contemplated  that  the  laws  of  the  order 
formed  a  part  of  the  contract  of  insurance. 

We  do  hot  appreciate  the  force,  if  any,  of  appellee's  contention  that 
by  the  provisions  of  the  certificate  "the  rights  of  membership  are  one 
thing,  and  that  the  right  of  participation  in  the  beneficiary  fund  is 
another  thing."    Insurance  by  the  order  is  only  granted  to  members 
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thereof,  and  participation  in  the  beneficiary  guarantee  fund  of  the  order 
is  one  of  the  benefits  accruing  to  those  members  who  insure,  and  the 
benefit  granted  to  Colligan  is  included  in  the  clause,  "is  entitled  to  all 
the  rights  and  benefits  of  membership  according  to  the  constitution  and 
laws  of  this  order,"  stated  in  the  benefit  certificate  issued  to  him. 

The  laws  of  the  order  clearly  provide  that  "self-destruction,  whether 
sane  or  insane,"  will  render  the  beneficiary  certificate  null  and  void. 
This  became  a  condition  of  the  certificate  binding  upon  Colligan,  and 
having  breached  this  condition  by  committing  suicide,  the  right  of  par- 
ticipation in  the  beneficiary  guarantee  fund  of  the  order  was  lost  The 
insurance  having  been  forfeited  by  the  act  of  suicide,  it  was  optional 
with  the  order  whether  or  not  it  would  pay  to  Lizzie  Colligan  anything. 
She  has  no  such  rights  by  virtue  of  the  certificate  as  entitled  her  to 
invoke  the  power  of  the  courts  to  enforce  payment. 

The  judgment  is  reversed  and  here  rendered  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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Fred  T.  Wood  et  al.  v.  H.  Puller. 

Decided  January  2,  1904. 

* 

Sequestration— Measure  of  Damages  on  Replevy  Bond. 

In  an  action  by  sequestration  to  recover  personal  property  wherein  a 
replevy  bond  under  the  statute  has  been  given  for  the  property  by  the  defend- 
ant, the  measure  of  plaintiffs  damages  is  the  market  vaiue  of  the  property 
at  the  time  of  the  trial,  where  the  question  arises  in  the  original  proceeding, 
and  not  its  market  vaiue  at  the  time  it  was  taken  from  plaintiff's  possession 
by  the  defendant.  Rev.  Stats.,  arts.  4874,  4876.  Following  Luedde  v.  Hooper, 
96  Texas,  172. 

Appeal  from  the  County  Court  of  Dallas.  Tried  below  before  Hon. 
E.  S.  Lauderdale. 

Cockrell  dcGray,  for  appellant. 

Wynne  &  Blanks,  for  appellee. 

TALBOT,  Associate  Justice. — This  is  an  action  brought  by  ap- 
pellee, Fuller,  against  appellant  Wood  in  the  nature  of  a  sequestration 
suit  to  recover  of  him  a  horse  alleged  to  be  of  the  value  of  $1000.  Peti- 
tion, affidavit  and  bond  were  filed  on  the  15th  day  of  September,  1898, 
in  due  form,  .and  the  writ  of  sequestration  duly  issued.  On  the  same 
day,  by  virtue  of  said  writ  the  sheriff  of  Dallas  County,  Texas,  seized 
and  took  possession  of  said  horse;  whereupon  the  appellant  Wood  pre- 
sented to  said  sheriff  a  replevy  bond,  for  the  horse,  in  the  sum  of  $2000, 
with  Fred  J.  Steer  and  W.  McLemore  as  sureties,  and  the  horse  was 
delivered  to  Wood. 

Appellant  Wood  pleaded  a  general  denial,  ownership  of  the  horse, 
and  other  special  pleas  not  necessary  to  state.  There  was  a  trial  by 
jury  and  a  verdict  rendered  in  favor  of  appellee  and  against  appellant 
Wood  for  $1000,  as  the  value  of  said  horse  at  the  time  taken  fronj  the 
possession  of  appellee,  with  interest  thereon  at  the  rate  of  6  per  cent 
per  annum/  Judgment  on  the  bond,  provided  for  by  article  4876,  Re- 
vised Statutes,  was  rendered  on  this  verdict  against  appellant  Wood 
and  against  appellants  Steer  and  McLemore  for  the  sum  of  $1270. 

Appellant's  first  assignment  of  error  complains  of  the  charge  of  the 
court  upon  the.  measure  of  damages.  The  court  charged  the  jury  that, 
in  the  event  they  found  for  the  appellee,  they  should  "return  a  verdict 
for  the  plaintiff  for  the  amount  you  find  from  the  evidence  was  the 
reasonable  market  value  of  said  horse  at  the  time  and  place  the  defend- 
ant took  possession  of  him,  with  6  per  cent  interest  thereon  per  annum 
from  that  date."  It  is  insisted  that  the  true  measure  of  dama'ges  in 
such  case  is  the  market  value  of  the  horse  at  the  date  of  the  trial,  and 
not  its  market  value  at  the  time  and  place  defendant  took  possession 
of  it.  An  examination  of  the  authorities  convinces  us  that  appellant's 
contention  must  be  sustained. 

Whatever  conflict  of  authority  and  uncertainty  may  have  existed,  we 
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believe  the  question  has  been  definitely  settled  in  this  State  bj  our 
Supreme  Court  in  the  case  of  Luedde  v.  Hoo|>er,  05  Texas,  178.  There 
it  is  distinctly  held  that  the  true  measure  of  damages  in  a  suit  to  recover 
personal  projierty  when  by  sequestration  the  priqierty  has  hcen  placed 
in  the  hands  of  the  sheriff  or  other  officer,  and  replevy  bond  given  by 
the  defendant  in  the  writ,  under  the  statute  to  retain  possesion  of  the 
Bame  during  the  pendency  of  the  suit,  is  the  market  value  of  such 
property  at  the  time  of  the  trial,  when  the  question  arises,  as  in  this 
case,  in  the  original  proceeding.  The  rule  announced  is  based  upon 
articles  4874  and  4876  of  the  Revised  Statutes,  supported  by  the  case 
of  Watts  v.  Overstrcet,  78  Texas,  571,  and  authorities  therein  cited. 
The  facts  of  the  Luedde  case,  supra,  and  of  the  case  under  consideration 
are  practically  the  same,  and  the  holding  in  that  case  is  decisive  of  the 
question  here. 

Other  assignments  of  error  have  not  been  considered  for  the  reason, 
as  suggested  by  counsel  for  appellant,  that  error  therein  presented,  if 
any,  is  not  likely  to  occur  upon  another  trial. 

For  the  error  in  the  charge  of  the  court  upon  the  measure  of  damages, 
the  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  arid  remanded. 
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Houston  &  Texas  Central  Railway  Company  et  al.  v 

A.  A.  De  Berry  et  al. 

Decided  January  6,  1904. 

1. — Survey — Land  District: 

The  district  surveyor  of  Jack  County  was  not  authorized  to  make  sur- 
veys in  Hardeman  County,  in  1872, — Jack  County,  at  that  time,  being  at- 
tached to  Montague  land  district. 

2. — Location  and  Survey — Filing  Certificate. 

In  a  location  and  survey  governed  by  article  4573,  Paschal's  Digest,  it 
was  not  necessary  that  the  certificate  be  filed  in  the  office  of  the  surveyor, 
as  was  required  by  the  subsequent  law  as  contained  in  articles  3894-3896, 
Revised  Statutes  of  1879. 

3. — Survey — Procuring   Copies  of  Previous   Field    Notes. 

A  location*  and  survey  in  Jack  County  was  not  invalid  because  such 
county  had  not  then  had  its  boundaries  legally  surveyed  and'  established  nor 
the  surveyor  procured  copies  of  previous  surveys  and  maps  as  required  by 
the  Acts  of  March  20,  1848,  and  of  January  26,  1868. 

4. — Evidence — Judgment — Land  Office  Copy. 

A  Judgment  recovering  title  to  a  land  certificate  may  be  proved  by  a 
certified  copy  from  the  General  Land  Office  of  a  certified. copy  of  such  Judg- 
ment there  filed  as  evidence  of  title,  on  proof  of  the  destruction  by  fire  of  the 
original  record  of  Judgment,  and  testimony  by  the  plaintiff  therein  and  his 
attorney  as  to  the  substantial  accuracy  of  the  copy. 

5. — Judgment — Unknown  Heirs. 

"  Judgment  for  title  to  a  land  certificate  held  to  be  a  recovery  against  the 
unknown  heirs  of  the  original  grantee. 

6. — Same — Collateral  Attack. 

A  Judgment  against  unknown  heirs,  on  service  by  publication,  is  not  sub- 
ject to  collateral  attack  for  defects  in  the  affidavit  for  publication,  nor  for 
failure  to  appoint  an  attorney  to  represent  defendants,  nor  to  show  in  what 
paper  publication  was  made,  nor  to  show  that  the  land  certificates,  the  sub- 
ject of  litigation  were  in  the  possession  of  any  one  bringing  them  within  the 
jurisdiction  of  the  court. 

7. — Certificate  Issued  to  Heirs — Judgment. 

Where  certificate  for  land  issued  to  the  heirs  of  a  soldier  killed  at  Goliad, 
a  recovery  of  Judgment  for  the  certificate  in  a  suit  against  his  unknown  heirs 
showed  title  to  same  without  proof  of  his  death  or  of  heirship. 

8. — Assignment  of  Error. 

An  assignment  of  error  presenting  two  questions  not  submitted  by  sepa- 
rate propositions,  does  not  require  consideration. 

9. — Res  Inter  Alios. 

Evidence  that  some  one  had  filed  in  the  General  Land  Office  a  power 
of  attorney  from  one  claiming  to  be  the  heir  of  the  original  grantee  of  a 
certificate  had  no  bearing  on  the  question  of  the  validity  of  title  claimed 
under  Judgment  against  the  unknown  heirs  of  such  grantee. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon* 
George  Calhoun. 

Cobbs  &  Hildebrand,  for  appellants. 

West  &  Cochran  and  E.  Cariledge,  for  appellees. 

STREETMAN,  Associate  Justice. — Appellees  brought  this  suit  in 
the  form  of  trespass  to  try  title  against  the  Houston  &  Texas  Central 
Railroad  Company,  Chas.  Dillingham  and  P.  P.  Oleott,  to  recover  a 
tract  of  1920  acres  of  land,  known  as  the  John  M.  Seaton  survey,  now  in 
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Foard  County,  but  formerly  situated  in  Hardeman  County,  Texas.  The 
case  was  tried  on  change  of  venue  to  the  District  Court  of  Travis  County, 
Texas,  and  appellees  obtained  judgment  for  the  land  sued  for,  from 
which  said  defendants  have  prosecuted  this  appeal. 
.  The  appellees  derive  their  title  through  the  heirs  of  John  M.  Seaton, 
and  claim  under  a  location  and  survey  made  under  bounty  certificate 
No.  3,  issued  to  the  heirs  of  John  M.  Seaton  April  30, 1846.  Appellants 
claim  by  virtue  of  a  patent  based  upon  a  location  and  survey  of  two 
land  certificates,  issued  by  the  State  to  the  Houston  &  Texas  Central 
Railroad  Company. 

The  contention  of  appellees,  which  was  sustained  by  the  trial  court, 
is  that  the  survey  under  which  appellants  claim  was  invalid  because  not 
made  by  the  proper  officer.  The  facts  with  reference  to  said  survey  and 
the  location  of  the  certificates  of  appellants,  and  also  that  under  which 
appellees  claim,  were  agreed  upon  in  the  trial  court,  and  we  do  not 
deem  it  necessary  to  set  out  said  facts  in  full  in  this  opinion. 

The  surveys  under  which  appellants  claim  were  made  September  25, 
1872,  by  J.  H.  Denken,  deputy  surveyor  of  Jack  land  district,  whose 
field  notes  were  approved  by  E.  Boone,  district  surveyor  of  said  district. 
The  survey  under  which  appellees  claim  was  made  by  virtue  of  a  dupli- 
cate certificate  issued  in  lieu  of  the  bountv  warrant  certificate  No.  3 
above  mentioned,  by  W.  A.  Benson,  district  surveyor  of  Jack  land  district, 
by  W.  S.  Mabry,  his  duly  appointed  special  deputy,  on  November  14, 
1874.      • 

Appellant's  first  and  second  assignments  of  error  complain  of  the 
holding  of  the  trial  court  to  the  effect  that  the  location  of  appellant's 
certificates,  as  above  stated,  was  invalid,  because  of  the  want  of  authority 
in  the  officer  who  made  said  surveys.  Appellants  have  presented  under 
these  assignments  a  lengthy  and  able  argument  in  support  of  their  con- 
tention, but  we  do  not  discover  in  the  record  any  facts  which  distinguish 
this  case  from  those  in  which  the  validity  of  surveys  made  by  these 
officers  have  been  heretofore  passed  upon  by  our  courts.  The  following 
cases  have,  directly  or  indirectly,  disposed  of  all  the  contentions  made 
by  appellants,  and  we  do  not  believe  that  it  would  serve  any  good  pur- 
pose to  discuss  these  questions  further  at  this  time :  Cox  v.  Railway  Co., 
68  Texas  226 ;  Olcott  v.  Smith,  70  S.  W.  Rep.,  343 ;  Houston  &  T.  C. 
By.  Co.  v.  Carter,  24  S.  W.  Rep.,  1104;  Marsalis  v.  Creager,  2  Texas 
Civ.  App.,  368;  Kimmarle  v.  Houston  &  T.  C.  By.  Co.,  76  Texas,  686; 
Blum  v.  Railway  Co.,  10  Texas  Civ.  App.,  312;Houston  &  T.  C.  Ry. 
Co.  v.  Bowie  Heirs,  2  Texas  Civ.  App.,  437 ;  Duren  v.  Houston  &  T.  C. 
Rv.  Co.,  86  Texas,  291. 

The  effect  of  the  foregoing  decisions  is  that  the  district  surveyor  of 
Jack  County  was  not  authorized  to  make  the  survevs  in  Hardeman 
County  under  which  appellants  claim,  in  1872,  because  said  county  was 
at  that  time  attached  to  the  Montague  land  district. 

The  third  and  fourth  assignments  of  error  attack  the  validity  of  ap- 
pellees' location,  on  the  ground  that  the  certificate  under  which  said 
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location?  were  made  was  never  filed  with  the  district  surveyor  of  the 
Jack  land  district,  and  that  no  entry  was  made  of  said  certificate. 

This  does  not  seem  to  have  been  a  positive  requirement  of  the  statute 
at  the  time  these  locations  were  made.  Articles  3894,  3895  and  3896 
of  the  ltevised  Statutes  of  1879  contain  a  positive  provision  requiring 
the  certificate  to  be  filed,  together  with  the  entry  or  application,  in  the 
office  of  the  county  or  district  surveyor,  and  further  provided  as  fol- 
lows: "Hereafter  no  survey  shall  be  made  until  after  entry  or  appli- 
cation, as  provided  in  the  preceding  article." 

Article  4513,  however,  of  Paschal's  Digest,  which  was  the  law  in 
force  at  the  time  appellees'  locations  were  made,  while  it  contained  sub- 
stantially the  same  requirements  as  the  articles  above  cited,  concluded 
as  follows:  "Provided  that  nothing  in  this  act  shall  be  so  construed  as 
to  prevent  holders  of  certificates  or  scrip  from  having  the  same  sur- 
veyed without  entry,  but  such  survey  shall  not  have  a  preference,  or 
give  any  right  over  a  location  or  entry  of  the  same  land  previously  made 
in  the  proper  office."  The  difference  in  these  provisions,  in  our  opinion, 
justified  the  lower  court  in  holding  that  the  surveys  made  under  the 
Seaton  certificate  were  valid,  notwithstanding  the  fact  that  said  certifi- 
cate was  not  actually  filed  in  the  office  of  the  surveyor. 

Substantially  the  same  question  is  presented  under  the  fifth  and  sixth 
assignments  of  error. 

In  appellants'  seventh  and  eighth  assignments  of  error  it  is  contended 
that  the  location  of  appellees'  certificate  was  invalid,  because  at  said 
time  the  counties  of  Wise,  Montague,  Jack  and  Young  had  not  had  their 
county  lines  or  boundaries  legally  surveyed  and  established,  and  because 
said  counties  had  not  complied  with  the  law  in  force  prior  to  said  date 
in  getting  copies  of  field  notes  of  prior  surveys  and  maps,  as  required* 
by  the  Act  of  March  20,  1848,  and  the  Act  of  January  26,  1858. 

The  contentions  of  appellants  under  these  assignments  are  virtually 
disposed  of  in  the  case  of  Pardee  v.  Adamson,  19  Texas  Civ.  App.,  203, 
in  a  case  involving  the  validity  of  locations  in  the  San  Saba  land  dis- 
trict, under  an  act  substantially  the  same  as  that  creating  Jack  County 
land  district,  under  which  appellees'  locations  were  made.  8  Gammel's 
Laws,  pp.  1G3,  182. 

Appellees  derive  their  title  to  the  John  M.  Seaton  certificate  through 
a  judgment  rendered  in  the  District  Court  of  Houston  County,  Texas, 
November  27,  1872,  in  the  suit  of  J.  C.  Wooters,  Administrator  of 
Samuel  J.  W.  Long,  deceased,  against  the  Unknown  Heirs  of  James 
Seaton,  deceased,  in  which  said  administrator  recovered  judgment 
against  the  unknown  heirs  of  John  M.  Seaton  and  James  Seaton  for 
several  land  certificates  and  tracts  of  land,  including  among  the  rest 
the  duplicate  bounty  warrant  No.  29-18G,  issued  6th  of  October,  1870, 
in  lieu  of  the  original  bounty  certificate  issued  by  Adjutant-General 
W.  G.  Cook  on  the  30th  of  April,  1846,  for  1920  acres  to  said  John  M. 
Seaton.  It  was  agreed  that  appellees  were  the  heirs  of  said  Samuel  J. 
W.  Long.    Said  judgment  is  as  follows : 
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"J.  C.  Wootcrs,  Administrator  of  Samuel  J.  W.  Long,  deceased,  v. 
the  Unknown  Heirs  of  James  Seaton,  deceased.  November  Term,  A.  D. 
1872,  27th  day. 

"This  cause  coming  on  to  be  heard  and  the  defendants  appearing  not, 
there  was  a  judgment  by  default  and  a  writ  of  inquiry  awarded,  and 
thereupon  a  jury  of  good  and  lawful  men  were  impaneled  and  sworn 
to  try  said  cause,  and  thereupon  the  plaintiff  proved  the  following  facts: 
By  the  affidavit  of  the  printer  and  the  sheriirs  return  that  notice  had 
been  published  in  the  East  Texas  Herald  for  eight  successive  weeks  pre- 
vious to  the  last  term  of  the  court,  and  that  the  service  had  been  per- 
fected in  accordance  with  law. 

"Plaintiffs  showed  by  the  deposition  of  Cyrus  H.  Randolph,  of  the 
county  of  Brazos,  that  S.  J.  W.  Long,  plaintiffs'  intestate,  placed  in  the 
hands  of  himself  and  A.  J.  Corley,  certain  title  papers  for  land  for- 
merly the  property  of  John  M.  Sea  ton,  also  certain  certificates  for  land 
purporting  to  be  the  head  right  and  bounty  land  certificate  of  John  M. 
Sea  ton;  the  number  of  acres  was  not  reiheinbered;  had  seen  the  papers 
but  could  not  describe  them  minutely;  understood  that  said  papers  had 
been  sent  to  James  Webb,  attorney  at  law  of  Austin  or  Corpus  Christi; 
could  not  state  whether  the  papers  were  lost  or  not ;  had  not  seen  them 
since  they  were  sent  to  Webb,  and  after  the  lapse  of  twenty  years  could 
not  describe  the  papers  better  than  had  been  done.  Witness  remembered 
that  Seaton  was  one  of  the  parties  and  that  the  transfer  from  him  for 
the  land  and  certificates  in  question  were  properly  authenticated;  does 
not  know  the  heirs  of  Seaton,  or  whether  or  not  Seaton  is  dead ;  this  is 
in  substance  the  testimony  of  said  Randolph,  whose  depositions  are  on 
file  in  this  cause. 

uIt  was  shown  by  the  plaintiff  that  he  was  and  is  the  administrator 
de  bonis  non  of  Samuel  J.  W.  Long,  deceased.  Never  knew  James 
Seaton,  nor  John  M.  Seaton;  did  not  know  whether  living  or  dead; 
know  nothing  of  the  transaction  except  from  hearsay,  and  had  been 
made  to  believe  and  did  believe  that  the  land  and  certificates  were  the 
property  of  the  estate  of  Long,  deceased ;  had  inquired  about  the  trans- 
fers and  had  made  search  for  same  among  the  papers  of  the  estate  but 
had  been  unable  to  find  them;  the  land  and  certificates  are  the  same 
as  described  in  the  petition  and  the  same  as  he  has  always  understood 
the  property  of  his  intestate's  estate.  William  Cundiff  stated  that  the 
transfer  to  Long  to  the  certificates  described  in  the  petition,  were  sent 
to  Judge  Webb ;  that  the  certificates  had  been  placed  in  his  hands  for 
location ;  and  that  he  had  located  part  and  had  obtained  patents  on  the 
same ;  the  patents  are  the  same  shown  to  the  court  and  in  evidence,  and 
the  certificates  are  the  same  as  mentioned  in  the  petition ;  that  the  same 
were  duly  transferred  to  said  Long,  and  were  now  the  property  of  his 
said  estate,  except  his  locative  interest  in  same,  which  by  the  contract 
was  to  be  one-half  the  land  after  his  paying  expenses  of  location ;  that  he 
had  made  diligent  search  for  the  transfers;  that  he  had  been  unable 
to  find  same;  that  Judge  Webb  is  dead  and  that  witness  had  gotten  a 
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person  to  search  for  the  transfers  among  the  papers  of  the  estate  of  said 
Webb  but  had  been  unable  to  find  and  get  possession  of  said  transfers 
from  Seaton  to  Long ;  that  John  M.  Seaton  and  James  Seaton  are  dead ; 
does  not  know  anything  of  the  heirs  or  their  residences. 

"After  the  introduction  of  the  evidence,  which  was  in  substance  as 
above  stated,  and  the  charge  of  the  court  and  argument  of  counsel,  the 
jury  retired  to  consider  of  their  verdict,  and  returned  into  open  court 
the  following  verdict,  to  wit:  'We  the  jury  find  for  the  plaintiff/ 
Whereupon  it  is  ordered,  adjudged  and  decreed  by  the  court  that  the 
plaintiff  James  C.  Wooters,  administrator  de  bonis  non  of  the  estate  of 
Samuel  J.  W.  Long,  deceased,  do  have  and  recover  of  the  defendants, 
the  unknown  heirs  of  James  Seaton,  deceased,  and  John  M.  Seaton, 
the  land  and  certificates  mentioned  and  set  out  in  plaintiffs  petition 
to  wit:  One  hundred  acres  of  land  situated  in  the  county  of  Houston 
and  State  of  Texas,  situated  on  the  waters  of  Pine  Island  Bayou,  and 
granted  by  patents  to  the  heirs  of  John  M.  Seaton,  of  bounty  warrant 
No.  2,  issued  to  John  M.  Seaton  by  the  Adjutant-General  on  the  30th 
day  of  April,  1846,  for  640  acres  of  land,  said  patent  being  issued  on 
the  3d  day  of  December,  A.  D.  1862,  by  F.  B.  Lubbock,  Governor,  and 
to  which  said  patent  reference  is  here  made  for  better  description;  also 
five  hundred  and  forty  acres  granted  by  patent  to  the  heirs  of  said  John 
M.  Seaton  on  the  3d  day  of  December,  1862,  by  said  Lubbock,  Governor, 
etc.,  the  same  being  situated  in  the  county  of  Hardin  and  State  of  Texas, 
on  the  waters  of  Pine  Island  Bayou,  the  same  being  granted  by  virtue  of 
balance  of  said  donation  warrant  issued  as  aforesaid,  to  the  said  John 
M.  Seaton,  and  to  which  patents  reference  is  here  made  for  better  de- 
scription. 

"Also  one  land  certificate  headright  of  said  John  M.  Seaton,  and 
issued  to  him  for  one-third  of  a  league  of  land,  or  1466  acres  of  land, 
the  same  being  first  class  duplicate  No.  29-787  issued  on  the  6th  day 
of  October,  A.  D.  1870,  the  original  being  No.  13,  and  issued  July  4, 
1850.  Also  duplicate  bounty  warrant  No.  29-186,  issued  6th  of  October, 
A.  D.  1870,  original  issued  by  Adjutant-General  W.  G.  Cook  on  the 
30th  of  April,  1846,  being  No.  3,  for  nineteen  hundred  and  twenty 
(1920)  acres  of  land  and  issued  to  the  said  John  M.  Seaton;  and  that 
all  the  right,  title  and  interest  which  the  said  James  Seaton  and  the 
said  John  M.  Seaton  ever  had  in  and  to  said  lands  and  land  certifi- 
cates be  and  the  same  is  hereby  divested  out  of  them  and  the  said 
heirs  of  the  said  James  Seaton  and  the  said  John  M.  Seaton,  and  the 
same  is  hereby  vested  in  the  said  James  C.  Wooters,  administrator  of 
the  estate  of  Samuel  J.  W.  Long,  deceased,  for  the  purpose  of  admin- 
istration, and  the  legal  heirs  of  the  said  Long,  deceased,  in  fee  simple, 
forever;  and  it  is  further  ordered  that  the  plaintiff  pay  the  costs  of 
this  suit  which  is  to  be  paid  in  due  course  of  administration." 

This  judgment  as  it  appears  in  the  record  is  accompanied  by  a  cer- 
tificate of  the  district  clerk  of  Houston  County,  Texas,  dated  24th  day 
of  February,  1873,  that  the  same  is  a  true  copy  of  the  decree  rendered 
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in  said  cause,  and  this  is  followed  by  a  certificate  of  the  Commissioner 
of  the  General  Land  Office,  dated  March  10,  1891,  that  the  foregoing 
judgment  and  certificate  is  a  true  copy  of  the  original  on  file  in  his 
office  at  that  date.  As  a  predicate  for  the  introduction  of  this  copy 
of  the  judgment,  appellees  proved  that  the  original  of  the  judgment 
and  the  papers  in  said  cause  had  been  destroyed  by  fire,  and  proved  by 
the  plaintiff  in  said  cause,  J.  C.  Wooters,  and  by  W.  A.  Stewart,  the 
attorney  who  represented  the  plaintiff  in  said  cause,  that  the  above  was, 
with  some  unimportant  exceptions,  a  true  copy  of  the  decree  rendered 
and  entered  by  said  District  Court  in  said  cause. 

Appellants'  assignments  of  error  from  the  eleventh  to  the  twenty- 
"fifth  inclusive  are  directed  against  the  admissibility  in  evidence  of  this 
judgment;  and,  without  setting  out  said  assignments  in  detail,  we  deem 
it  sufficient  to  say  that,  in  our  opinion,  the  predicate  laid  for  the  in- 
troduction of  said  copy  by  the  parol  testimony  of  Wooters  and  Stewart 
was  sufficient  to  authorize  its  introduction.  It  is  insisted  that  the  judg- 
ment is  not  against  the  unknown  heirs  of  John  M.  Seaton,  but  a  careful 
reading  of  the  judgment  does  not  sustain  this  contention. 

It  is  also  insisted  that  the  judgment  does  not  show  upon  its  face 
that  proper  affidavit  was  made  authorizing  publication  by  citation ;  that 
no  attorney  was  appointed  to  represent  said  unknown  heirs;  that  it 
does  not  show  upon  its  face  that  it  was  a  proceeding  in  the  district  court 
of  any  county;  that  it  does  not  show  upon  its  face  in  what  paper,  if 
any,  publication  was  made,  and  that  it  does  not  show  that  said  land 
certificates'  were  in  the  possession  of  any  person  a  party  to  said  suit,  and 
that  it  appears  that  the  court  was  without  jurisdiction  to  hear  and  de- 
termine said  cause.  Some  of  these  objections  are  not  sustained  by  the 
record.  For  instance,  the  parol  evidence  showed  that  there  was  an  at- 
torney appointed  to  represent  said  unknown  heirs,  who  did  represent 
them  in  the  trial  of  said  cause ;  but  none  of  the  objections  urged  against 
the  judgment  are,  in  our  opinion,  sufficient  to  affect  it  in  a  collateral 
proceeding.  The  district  court  which  rendered  the  judgment  was  a 
court  of  general  jurisdiction  in  cases  of  this  character,  and  the  pro- 
ceeding against  unknown  heirs  after  citation  by  publication  was  author- 
ized by  the  statute  then  in  force  (Paschal's  Dig.,  art.  5460;  Byrnes  v. 
Sampson,  74  Texas,  79) ;  and  if  any  of  the  contentions  urged  against 
the  judgment  are  meritorious,  they  are  such  as  could  have  been  avail- 
able only  in  a  direct  proceeding  to  set  aside  the  judgment  or  upon 
appeal  or  writ  of  error. 

In  the  twenty-third  and  twenty-fourth  assignments  of  error  it  is  in- 
sisted that  said  judgment  is  insufficient  to  sustain  the  title  of  appellees 
to  the  John  M.  Seaton  certificate  for  the  reason  that  it  is  not  proof  of 
ihe  facts  therein  recited  as  to  the  death  of  John  M.  Seaton,  and  it  is 
not  shown  that  the  parties  thereto  were  the  sole  heirs  of  John  M.  Seaton. 
As  we  have  already  stated,  a  careful  reading  of  the  judgment  shows 
that  it  was  in  fact  rendered  against  the  unknown  heirs  of  John  M. 
Seaton,  as  well  as  James  Seaton.    The  certificate  under  which  appellees' 
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location  was  made  appears  not  to  have  been  issued,  to  John  M.  Seaton, 
but  to  his  heirs,  and  it  shows  upon  its  face  that  John  M.  Seaton  him- 
self was  killed  on  March  27,  1836,  in  the  massacre  of  Colonel  Fannin's 
command.  The  title  to  the  certificate,  therefore,  being  by  its  terms 
vested  in  the  heirs  of  said  John  M.  Seaton,  and  this  judgment  being 
against  the  heirs  of  said  John  M.  Seaton  and  in  favor  of  Wootcrs  as 
administrator,  we  are  unable  to  see  that  anything  is  lacking  to  complete 
the  title  of  appellees  to  said  certificate.  - 

Appellants'  twenty-sixth  and  twenty-seventh  assignments  of  errors 
are  as  follows: 

"2G.  The  court  erred  in  not  permitting  the  defendant  to  offer  in 
evidence  a  certified  copy  of  the  field  notes  of  234  acres  of  land  made 
by  virtue  of  John  M.  Seaton  certificate  by  virtue  of  certificate  No.  3, 
for  1920  acres  of  land  in  Coryell  County,  for  the  purpose  of  showing 
that  snid  certificate  had  been  located  in  another  county  than  Houston 
County,  and  as  contradictory  of  the  statement  in  said  judgment  of  J. 
C.  Wooters,  etc.,  v.  Unknown  Heirs  of  James  Seaton,  deceased,  con- 
tained. 

"27.  The  court  erred  in  not  permitting  the  defendants  to  introduce 
in  evidence  a  certified  copy  of  the  field  notes  of  406  acres  of  land  made 
by  virtue  of  John  M.  Seaton,.  in  Coryell  County,  by  virtue  of  certifi- 
cate No.  3,  for  1920  acres  of  land,  for  the  purpose  of  showing  that  the 
certificate  had  been  located  in  another  county  than  Houston  County, 
and  as  contradictory  of  the  statement  in  said  judgment  of  J.  C.  Wooters, 
etc.,  v.  Unknown  Heirs  of  James  Seaton,  deceased,  contained." 

These  assignments  are  attempted  to  be  submitted  as  propositions,  and 
no  other  propositions  are  submitted  under  them.  It  will  be  observed 
that  each  of  these  assignments  presents  two  questions;  first,  the  ad- 
missibility of  the  testimony  offered  for  the  purpose  of  showing  a  pre- 
vious location  of  the  John  M.  Seaton  certificate;  and  second,  for  the 
purpose  of  contradicting  the  statement  in  the  judgment  above  set  out 
The  assignments  being  in  this  condition,  are  not  in  form  to  require  our 
consideration.  Cammack  v.  Eogers,  6  Texas  Ct.  Rep.,  594;  same  case, 
7  Texas  Ct.  Rep.,  211. 

The  twenty-eighth  assignment  of  error  is  as  follows:  "The  court 
erred  in  not  permitting  appellants  to  introduce  in  evidence  the  cer- 
tificate of  facts  made  by  the  acting  Commissioner  of  the  General  Land 
Office  in  respect  to  the  certificate,  original  bounty  warrant  No.  3,  issued 
by  William  6.  Cook,  Adjutant-General,  to  the  heirs  of  John  M.  Seaton, 
and  the  location  and  disposition  of  said  certificate,  the  same  having  been 
located  in  other  counties  than  that  in  which  the  land  involved  herein 
is  situated ;  it  appearing  from  said  certificate  that  there  was  filed  with 
the  claim  on  the  1st  of  September,  1872,  a  power  of  attorney  executed 
by  B.  M.  Seaton,  claiming  to  be  the  heir  of  John  M.  Seaton,  to  Hilliard 
J.  Jones,  dated  the  27th  day  of  May,  1872,  and  acknowledged  before 
Z.  E.  Coombes,  deputy  clerk  of  the  District  Court  of  Dallas  County, 
the  same  day,  authorizing  him,  the  said  Jones,  to  represent  his  interests 
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in  all  things,  lands  and  moneys  pertaining  to  the  estate  of  John  M. 
Seaton,  and  his  rights  thereto  as  heir." 

This  assignment  is  attempted  to  be  submitted  as  a  proposition.  It 
can  hardly  be  considered  as  such,  but  even  if  entitled  to  be  foundered 
we  are  unable  to  see  how  the  testimony  oilcred  could  have  any  legitimate 
bearing  upon  the  case.  It  would  simply  have  shown  that  some  person 
claiming  to  be  an  heir  of  John  M.  Seaton  had  tiled  a  power  of  attorney 
in  the  General  Land  Otiice  shortly  prior  to  the  date  when  the  judgment 
was  rendered  in  favor  of  Wootcr*,  administrator,  against  the  unknown 
heirs  of  John  M.  Seaton.  We  are  unable  to  see  how  this  could  have 
allcctcd  the  validity  of  this  judgment,  or  have  had  any  material  bear- 
ing upon  the  ti lie  of  appellees. 

.No  error  being  shown,  the  judgment  of  the  District  Court  is  affirmed.' 

Affirmed. 

Application  for  writ  of  error  was  refused  by  the  Supreme  Court, 
Maicii  24,  1904. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

E.  B.  Beard. 

Decided  January  6,  1904. 

1. — Railway—  Fire — Negligence. 

Evidence  considered  and  held  sufficient  to  support  a  verdict  of  recovery 
for  cotton  burned  on  the  ground  that  fire  was  negligently  communicated  from 
the  locomotive  of  defendant  railway,  though  the  circumstances  proven  (es- 
cape of  sparks)  occurred  two  and  a  half  hours  before  fire  was  discovered. 

2-— Carrier — Delivery  of  Cotton  to. 

Evidence  considered  and  held  insufficient  to  Justify  submission  of  claim 
that  cotton  destroyed  by  fire  had,  by  the  custom  of  dealing,  been  delivered 
to  and  received  by  a  railway  as  a  common  carrier  when  destroyed, — the  cus- 
tom being  one  of  placing  on  the  company's  platform,  to  be  shipped  by  it 
when  instructions  were  given. 

3.— Same. 

Evidence  considered  and  held  to  furnish  slight,  if  any,  evidence  of  the 
receipt  of  cotton  by  a  railway  as  a  carrier, — it  having  been  placed  on  ita 
platform  without  execution  of  a  bill  of  lading  or  notice  to  the  company,  and 
intended  not  for  immediate  shipment,  but  to  be  shipped  to  some  person  and 
point  not  yet  determined,  when  enough  had  accumulated  to  make  a  car  load. 

4. — Same — Bill  of  Lading. 

The  execution  of  a  bill  of  lading  is  not  essential  to  the  commencement 
of  liability  as  a  carrier,  where  the  property  has  been  received  by  the  carrier 
for  shipment. 

5.— Railway — Fire— Contributory  Negligence. 

A  charge  holding  a  railway  company  liable  absolutely  for  destruction  of 
cotton  placed  on  its  platform  if  set  on  fire  from  its  locomotives,  was  errone- 
ous, in  a  case  presenting  the  issue  as  to  the  owner's  contributory  negligence 
in  exposing  it  to  fire  by  placing  it  there,  though  a  special  charge  relieving 
from  liability  in  case  of  the  owner's  contributory  negligence  was  given. 

6. — Conflicting  Charges. 

Giving  conflicting  charges  is  a  ground  for  reversal,  though  the  law  in 
favor  of  the  complaining  party  is  correctly  stated  in  one  of  them. 

Appeal  from  the  County  Court  of  McLennan.  Tried  below  before 
Hon.  G.  B.  Gerald. 

T.  S.  Miller  and  Clark  £  Bolinger,  for  appellant. 

Boynton  &  Boynton,  for  appellee. 

FISHER,  Chief  Justice. — This  is  a  suit  by  appellee  against  appel- 
lant for  the  value  of  ten  bales  of  cotton,  which  the  appellee  in  his  pe- 
tition alleged  were  burned  and  destroyed  after  the  same  had  been  de- 
livered into  the  possession  of  the  appellant  as  a  common  carrier,  the 
cotton  then  being  in  its  possession  for  shipment.  Also  that  the  fire 
which  burned  the  cotton  was  caused  and  set  out  by  the  negligence  of  ap- 
pellant. The  court  in  its  charge  submitted  to  the  jury  both  of  the 
grounds  alleged  by  the  plaintiff. 

The  verdict  of  the  jury  in  favor  of  the  appellee,  the  plaintiff  below, 
for  the  full  amount  of  the  cotton,  is  general;  therefore  it  is  impossible 
to  determine  whether  it  was  predicated  upon  the  liability  of  appellant 
as  common  carrier,  or  whether  it  is  based  upon  alleged  negligence  in 
setting  out  the  fire  which  destroyed  the  cotton. 
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It  is  seriously  contended  by  appellant  that  the  evidence  is  not  sufficient 
to  authorize  the  verdict  and  the  judgment  of  the  trial  court  against  the 
appellant  on  either  of  the  grounds  alleged  in  the  plaintiff's  petition. 
The  evidence  is  somewhat  meager  upon  both  of  the  grounds  relied  upon, 
and  is  less  satisfactory  in  tending  to  establish  the  liability  of  the  ap- 
pellant as  a  common  carrier,  than  on  the  issue  of  negligently  causing 
the  fire  that  destroyed  the  cotton. 

As  to  the  latter  ground  of  recovery,  there  is  evidence  to  the  effect  that 
either  upon  the  night  that  the  cotton  was  destroyed  or  night  before, 
sparks  were  discovered  coming  from  one  of  the  appellant's  locomotives 
near  the  cotton,  and  that  the  sparks  were  blowing  in  the  direction  of 
the  cotton.  The  fire  was*  not  discovered  until  about  two  or  two  and  a 
half  hours  after  the  sparks  were  noticed  coming  from  the  engine  and 
blowing  in  the  direction  of  the  cotton.  The  appellant  made  no  effort 
to  establish  the  fact  that  its  engines  were  properly  operated  and  that 
they  were  equipped  with  the  proper  appliances  to  prevent  the  escape 
of  sparks,  but  rested,  it  seems,  its  defense  upon  the  proposition  that  the 
evidence  of  plaintiff  upon  this  subject  was  insufficient  to  show  that  the 
fire  which  destroyed  the  cotton  was  set  out  by  one  of  its  engines. 

While  the  testimony  is  not  of  the  most  satisfactory  character,  we  are 
rtill  of  the  opinion  that  it  was  of  a  nature  that  authorized  the  jury  to 
conclude  that  the  fire  was  set  out  by  the  engine  that  was  discovered 
emitting  the  sparks.  While  it  is  true  that  about  two  or  two  and  a  half 
hours  elapsed  from  the  time  that  sparks  were  discovered  coming  from 
the  engine,  to  the  time  of  the  discovery  of  the  fire,  still  the  conclusion 
is  not  unreasonable  that  the  fire  might  have  originated  from  the  sparks 
that  were  discovered  coming  from  the  engine,  and  may  have  ignited  or 
been  burning  the  cotton  or  some  combustible  material  near  it  some 
time  before  the  fire  was  actually  discovered.  The  witness  who  testified 
to  seeing  the  sparks  coming  from  the  engine  and  blowing  in  the  direc- 
tion of  the  cotton  is  not  certain  whether  he  discovered  the  sparks  on 
the  night  of  the  fire  or  the  night  before;  but  the  evidence  upon  this 
subject,  in  our  opinion,  was  of  a  character  that  authorized  the  jury 
to  conclude  that  the  cotton  was  set  on  fire  by  the  sparks  seen  by  this 
witness  coming  from  one  of  the  appellant's  engines. 

But,  as  said  before,  the  evidence  that  the  cotton  was  in  the  possession 
of  the  appellant  as  a  common  carrier  at  the  time  of  its  destruction  by 
the  fire  in  question,  is  less  satisfactory  than  the  evidence  upon  the  issue 
just  discussed. 

The  appellee,  it  seems,  in  the  main  relies  more  upon  the  custom  or 
course  of  dealing  upon  the  part  of  the  railway  company  and  those 
handling  cotton  at  Eddy  (the  place  where  it  was  destroyed)  in  order 
to  establish  delivery  to  the  company  as  a  common  carrier,  than  upon 
any  evidence  tending  to  show  a  contract  of  delivery.  At  the  request  of 
appellee,  the  court  submitted  to  the  jury  by  a  special  charge  the  ques- 
tion of  appellant's  liability  arising  from  such  custom  or  course  of  deal- 
ing.    The  evidence  upon  this  subject,  in  our  opinion,  is  not  sufficient 
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to  show  that  appellant,  by  reason  of  such  course  of  dealing  and  custom, 
had  received  possession  of  the  cotton  for  shipment  as  a  common  carrier 
at  the  time  that  the  same  was  destroyed.  And  if  upon  another  trial 
.the  evidence  upon  this  subject  is  not  stronger  than  that  stated  in  the 
record  before  us,  then  we  are  of  the  opinion  that  the  issue  ought  not 
to  be  submitted  to  the  jury.  The  evidence  relating  to  this  subject  merely 
%  tends  to  show  that  the  course  of  dealing  and  custom  was  to  place  on 
the  platform  where  the  cotton  was  destroyed,  cotton  to  be  shipped,  and 
that  it  was  the  expectation  and  intention  of  such  parties  so  placing  the 
cotton  there,  and  also  of  the  railway  company,  that  the  same  was  placed 
there  for  shipment,  and  would  ultimately  be  shipped  when  instructions 
were  given  to  that  effect,  or  when  the  parties  were  ready  for  the  ship- 
ment to  be  made ;  but  the  evidence  does  not  show  that  such  storage  and 
delivery  of  the  cotton  upon  the  platform  was  by  virtue  of  a  custom  or 
course  of  dealing  to  be  thereafter  regarded  as  then  in  the  actual  pos- 
session of  the  railway  company  as  a  common  carrier  for  shipment. 

On  the  question  as  to  whether  the  cotton  had  been  received  by  the 
appellant  as  a  common  carrier,  independent  of  the  custom  and  course 
of  dealing  referred  to,  the  evidence  is  slight;  but  there  is  the  testimony 
of  the  witness  Fencemaker,  the  station  agent  of  the  appellant  as  fol- 
lows :  "To  the  best  of  my  knowledge  and  belief,  I  had  no  arrangement 
with  T.  L.  Warriner  or  any  other  party  further  than  that  the  cotton  was 
to  be  billed  out  as  soon  as  placed  on  the  platform."  The  T.  L.  War- 
riner referred  to  by  this  witness  is  the  party  who  placed  the  cotton  de- 
stroyed upon  the  platform.  No  bill  of  lading  was  ever  issued  nor  was 
one  demanded,  nor  was  it  intended  that  this  cotton  should  be  shipped 
until  the  plaintiff  had  collected  upon  the  platform  a  sufficient  number 
of  bales  to  load  a  car. 

Other  than  as  stated,  the  evidence  does  not  show  that  the  railway  com- 
pany was  informed  that  the  cotton  was  there  for  shipment,  nor  was 
any  car  demanded,  nor  had  the  owner  determined  definitely  the  place 
to  which  he  intended  to  ship  the  cotton,  nor  the  time  of  shipment  The 
testimony  referred  to  of  this  witness,  Fencemaker,  has  a  tendency  to 
show  that  the  cotton  was  to  be  billed  out  as  soon  as  placed  on  the  plat- 
form ;  and  if  this  is  true,  such  arrangement  might  be  held  as  some  evi- 
dence, although  slight,  tending  to  show  delivery  to  the  appellant  of 
the  cotton  in  question  as  a  common  carrier. 

We  do  not  mean  to  say  that  the  evidence  of  this  witness,  considered 
alone,  establishes  the  fact  that  the  cotton  in  question  was  delivered  to 
appellant  as  a  common  carrier,  and  that  it  received  it  as  such,  but  we 
merely  intimate  the  opinion  that  it  may  be  considered  as  a  slight  cir- 
cumstance, in  connection  with  other  evidence,  if  any  should  be  developed, 
as  tending  to  show  delivery  to  the  carrier  of  the  cotton  in  question.  The 
force  of  this  evidence  is  much  weakened  by  the  testimony  of  the  wit- 
ness Warriner,  who  placed  the  cotton  upon  the  platform,  and  who  was 
a  witness  in  behalf  of  the  plaintiff,  to  the  effect  that  it  was  not  expected 
to  ship  the  cotton  immediately,  but  that  the  same  would  be  shipped  as 
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soon  as  the  witness  Warriner,  who  bought  the  cotton  in  question,  had 
purchased  a  carload.  He  states  that  he  did  not  know  when  he  would 
ship  out  the  ten  bales  in  question.  He  had  not  decided  where  to  ship 
it  to  or  to  what  person  to  ship  it  to,  and  had  not  applied  for  a  bill  of 
lading,  because  he  says  that  it  was  then  not  ready  to  be  shipped  out 
He  further  states:  "I  do  not  know  that  the  agent,  Mr.  Fencemaker, 
knew  that  this  cotton  was  on  the  platform  at  the  time  of  the  fire,  but 
I  suppose  that  he  knew  it,  although  1  did  not  have  any  agreement  or 
understanding  with  him  at  all  about  it" 

The  plaintiff,  Beard,  in  his  testimony  states  that  he  had  no  knowledge 
as  to  how  or  when  this  cotton  was  placed  on  the  platform,  and  that 
Mr.  Warriner,  the  witness  above  referred  to,  attended  to  this  business, 
and  that  the  plaintiff  had  nothing  to  do  with  it. 

The  writer  expresses  the  opinion  that  neither  the  evidence  of  custom 
or  that  tending  to  show  actual  delivery  of  the  cotton  in  question  is 
sufficient  to  establish  the  fact  that  at  the  time  of  its  destruction  it  had 
been  received  and  was  in  the  possession  of  the  appellant  as  a  common 
carrier.  The  court  has  agreed  that  the  evidence  to  establish  delivery  by 
custom  and  course  of  dealing  is  not  sufficient,  and  the  writer  is  also  of 
the  opinion  that  the  same  ruling  should  be  made  as  to  the  insufficiency 
of  the  evidence  on  the  subject  of  actual  delivery.  The  most  that  can 
be  said  of  the  testimony  upon  this  subject  is  that  the  cotton  in  question 
was  placed  upon  the  platform  preparatory  to  delivery,  and  with  a  view 
that  it  should  be  delivered  to  and  received  by  the  carrier  when  it  was 
ready  to  be  billed  out.  The  evidence  of  the  witness  Warriner,  upon 
whose  testimony  the  plaintiff  in  the  main  relies  as  establishing  the 
fact  of  delivery,  clearly  shows  that  this  cotton  was  not  ready  for  ship- 
ment, and  that  it  was  not  intended  to  be  billed  out  until  he  had  pur- 
chased and  collected  enough  cotton  to  load  a  car. 

Appellant's  second  proposition  under  first  assignment  of  error  con- 
tends that  as  the  evidence  fails  to  show  that  the  appellant  received  the 
cotton  for  immediate  shipment,  and  as  no  bill  of  lading  was  issued,  it 
could  not  be  held  liable  as  a  common  carrier.  We  are  not  prepared 
to  agree  with  this  contention.  If,  as  a  fact,  the  cotton  was  received  by 
the  carrier  for  shipment,  its  liability  would  attach,  although  no  bill  of 
lading  had  been  issued  and  it  was  not  immediately  shipped  out,  nor 
intended  to  be  immediately  shipped.  If  a  commodity  is  delivered  to 
the  carrier  and  is  received  by  the  carrier  for  shipment,  it  may  be  trans- 
ported to  its  destination  without  the  necessity  of  the  issuance  of  a  bill 
of  lading;  and  it  may  be  regarded  as  in  the  possession  of  the  carrier  from 
the  time  received,  although  there  was  no  instruction  nor  intention  that 
the  carrier  should  immediately  start  the  shipment  on  its  route.  Rail- 
way Co.  v.  Hall,  64  Texas,  619 ;  Eailway  v.  Trawick,  80  Texas,  274. 

We  are  of  the  opinion  that  appellant's  second  assignment  of  error  is 
well  taken.  At  the  request  of  the  appellant  the  court  instructed  the  jury 
upon  the  issue  of  contributory  negligence.  The  only  way  in  which  the 
defense  of  contributory  negligence  could  be  urged  by  the  appellant  would 
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be  in  opposition  to  that  theory  of  the  plaintiff's  case  in  which  he  relies 
upon  the  negligence  of  the  appellant  in  setting  out  the  fire.  If  the 
appellant  at  the  time  of  the  fire  had  received  the  cotton,  and  it  was  in 
its  possession  as  a  common  carrier,  the  previous  negligence  of  the  plain- 
tiff in  putting  it  upon  the  platform  close  to  the  track  would  not  be  a 
defense.  If  by  the  act  of  placing  the  cotton  upon  the  platform  it  went 
into  the  possession  of  the  appellant  as  a  common  carreer,  the  issue  of 
contributory  negligence,  as  insisted  upon  as  shown  by  the  record  in  this 
case,  would  not  be  a  defense  to  the  plaintiff's  cause  of  action.  But  if 
the  appellant  had  not  received  the  cotton,  and  it  was  not  in  its  pos- 
session as  a  common  carrier,  then  the  jury  could  consider  the  question 
of  contributory  negligence  as  a  defense  to  that  branch  of  the  plaintiff's 
case  where  he  seeks  to  recover  from  the  appellant  on  the  ground  that 
the  fire  was  negligently  set  out.  Charge  number  2,  complained  of  in  this 
assignment,  is  as  follows:  "If  you  find  from  the  preponderance  of 
the  evidence  that  the  fire  which  burned  the  cotton  in  question  originated 
from  the  locomotive  of  the  defendant  company,  then  your  verdict  will 
be  for  the  plaintiff."  The  objection  to  this  charge  is  that  it  authorizes 
a  recovery  against  the  appellant,  although  the  plaintiff  might  be  held 
guilty  of  contributory  negligence  in  placing  his  cotton  near  the  railway 
track,  where  it  might  be  burned  by  fire  set  out  by  passing  locomotives, 
under  circumstances  that  showed  that  such  cotton,  when  so  placed  upon 
the  platform,  was  not  in  the  possession  of  the  appellant  as  a  common 
carrier.  The  error  in  this  respect  was  not  cured  by  the  special  instruc- 
tion of  the  appellant  on  the  subject  of  contributory  negligence,  which 
was  given  by  the  trial  court. 

We  are  of  the  opinion  that  appellant's  third  assignment  of  error  is 
also  well  taken.  Our  views  expressed  as  to  the  facts  upon  the  subject 
of  custom,  in  effect  dispose  of  the  questions  raised  in  this  assignment; 
but  the  charge  here  complained  of  is  in  direct  conflict  with  charge  num- 
ber 3  asked  by  the  appellant.  We  do  not  mean  by  this  to  say  that  we 
approve  the  special  charge  number  3  asked  by  the  appellant,  which  was 
given  by  the  trial  court.  The  charge  number  1,  complained  of  in  the 
assignment,  is  to  the  effect  that  if  by  virtue  of  the  custom  and  course 
of  dealing  between  the  defendant  and  the  shipper  the  jury  should  be- 
lieve that  the  cotton  in  question  was  received  by  the  company  on  its 
platform  for  shipment  prior  to  the  issuance  of  the  bill  of  lading,  and 
that  cotton  was  allowed  to  accumulate  until  shipment  should  be  made 
upon  a  sufficient  accumulation,  and  that  by  virtue  of  such  custom  the 
cotton  was  in  possession  of  the  defendant  company,  then  they  should 
find  for  the  plaintiff.  The  charge  number  3,  given  at  the  request  of 
appellant,  is  as  follows :  "Plaintiff  can  not  recover  of  the  defendant  in 
this  cause  on  the  ground  that  the  defendant  received  plaintiff's  cotton 
and  is  liable  as  a  carrier  for  said  cotton,  regardless  of  how  it  was  de- 
stroyed, unless  you  find  from  the  testimony  that  the  defendant  received 
plaintiff's  cotton  for  immediate  shipment,  and  that  the  defendant  had 
been  given  shipping  instructions  for  said  cotton."    There  is  an  irrec- 
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oncilable  conflict  between  the  two  supposed  rules  of  1  o>      x 

these  two  charges.    One  is  upon  the  theory  that  the  evi 
and  course  of  dealing,  in  permitting  cotton  to  accum 
platform  by  the  railway  company,  with  the  view  and  p 
mately  shipping  the  same,  might  be  sufficient  to  consti; 
in  the  appellant  as  a  common  carrier.    The  second  is  pr 
the  proposition  that  the  appellant  would  not  be  liable  I  -^u 

carrier,  unless  the  cotton  was  received  by  it  for  immediaxe  shipment, 
and  that  it  had  received  from  the  plaintiff  shipping  instructions.  No 
argument  or  demonstration  is  necessary  in  order  to  show  the  conflict- 
ing views  presented  by  these  two  charges. 

WTiat  we  have  stated  in  effect  disposes  of  the  questions  raised  in 
appellants  fourth  assignment  of  error.  We  have  in  effect  ruled  that 
the  evidence  as  stated  in  the  record  is  not  sufficient  to  show  a  delivery 
by  custom  and  usage. 

We  have  already  intimated  the  opinion  that  we  do  not  agree  with 
the  contention  of  appellant  that  it  is  necessary  to  be  shown  that  the 
cotton  was  intended  for  immediate  shipment  in  order  to  hold  the  ap- 
pellant liable  as  a  common  carrier,  provided  the  evidence  is  sufficient 
to  show  that  it  had  received  the  cotton,  and  that  it  went  into  its  pos- 
session as  a  common  carrier. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Galveston,  Harrisburo  &  San  Antonio  Bailwat  Company  v. 

Chas.  Butshek. 

Decided  January  6,  1904. 

1.— Master  and  Servant— Negligence. 

Evidence  considered  and  held  sufficient  to  show  negligence  on  the  part 
of  a  railway  company  in  providing  a  "pit  board"  on  which  its  employes  in 
a  machine  shop  crossed  over  a  pit  or  dugout  under  its  tracks  which,  being 
too  short,  slipped  off  the  rail  and  threw  the  servant  using  it  into  the  pit. 

2. — Same — Rules  Requiring  Servant  to  Inspect. 

The  master  can  not  rid  himself  of  the  duty  of  ordinary  care  in  seeing 
that  appliances,  passage  ways,  etc.,  to  be  used  by  the  servant,  are  in  safe 
condition,  by  time  cards  containing  rules  that  the  servant  shall  inspect  such 
appliances  before  using  them. 

3. — Same — Contributory  Negligence— Assumed  Risk — Proximate  Cause. 

Though  a  board  used  between  the  rails  might  have  been  so  adjusted  as 
not  to  slip  off  the  rail,  still  the  original  negligence  of  the  master  in  furnishing 
a  board  so  short  as  to  admit  of  such  result  is  the  proximate  cause  of  the  acci- 
dent and  renders  him  liable  unless  the  servant,  by  negligence  or  assumed 
risk,  is  debarred  from  recovering.  See  evidence  held  not  to  establish  such, 
defenses. 

4. — Fellow  Servants — Machinist  Helper. 

A  machinist's  helper  is  not  of  the  same  grade  nor  a  fellow  servant  of 
machinists  with  whom  and  under  whose  orders  he  works,  and  can  recover 
from  the  master  for  injuries  by  their  negligence. 

6.— Assignment  of  Error — Propositions. 

An  assignment  of  error  based  on  giving  inconsistent  charges  should  show, 
by  the  assignment  or  propositions  under  it,  wherein  the  inconsistency  lies; 
and  not  leave  the  court  to  study  it  out. 

6.— Personal  Injury — Susceptibility  of  Injured  Party. 

One  suffering  rupture  through  another's  negligence  is  not  precluded  from 
recovering  the  damages  caused  thereby  because  he  was  physically  susceptible 
to  that  injury. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Newton  &  Ward  and  Baker,  Botts,  Btiker  &  Lovett,  for  appellant. 

R.  B.  Minor,  Perry  J.  Lewis,  and  H.  C.  Carter,  for  appellee. 

JAMES,  Chief  Justice. — Plaintiff  alleged  that  he  was  employed  by 
defendant  (the  appellant)  in  its  machine  shop,  as  a  general  helper. 
That  in  said  shop  were  three  pits  or  trenches  situated  under  railway 
tracks  about  the  width  of  the  distance  between  the  rails,  and  to  enable 
employes  to  cross  said  pits,  defendant  provided  and  had  in  use  boards 
known  as  "pit  boards/'  about  twelve  inches  wide  and  two  inches  thick, 
resting  at  either  end  upon  the  wooden  stringers  supporting  the  rails  and 
also  upon  the  flanges  of  said  rails.  That  at  the  portions  of  said  pita 
known  as  "dugouts,"  where  the  wooden  stringers  were  cut  away  and 
substituted  by  iron  stringers  or  support  rails  known  as  "guard  rails/* 
said  pit  boards  rested  at  either  end  upon  the  balls  of  the  guard  rails, 
the  pit  boards  being  designed  to  be  of  sufficient  length  and  to  be  held 
in  place  and  prevented  from  slipping  from  their  supports  at  either  end, 
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T)y  fitting  against  the  ball  of  the  main  rail,  the  purpose  of  the  same 
being  for  defendant's  employes  to  cross  the  pits  in  passing  from  one 
part  of  the  shop  to  another  in  the  course  of  their  work,  and  were  re- 
movable from  one  place  to  another. 

That  on  July  16,  1900,  in  the  course  of  his  work,  while  carrying  a 
heavy  jackscrew  about  100  pounds  in  weight  across  one  of  the  pits  over 
a  dugout,  and  over  a  pit  board  placed  there  for  that  purpose  and  resting 
at  either  end  upon  the  ball  of  the  guard  rails,  plaintiff  was  caused  to 
fall  into  the  dugout  by  the  board  slipping  and  falling  from  the  ball  of 
the  guard  rail,  and  thereby  received  his  injuries. 

The  negligence  alleged  was  that  one  of  the  pit  boards  provided  by 
defendant  was  too  short  to  span  the  space  and  rest  sufficiently  over  the 
balls  of  the  guard  rails  to  be  securely  held  in  such  position,  and  kept 
from  the  main  rails,  whereby  on  account  of  longitudinal  and  lateral 
play,  a  slight  movement  of  the  board  would  move  its  end  off  its  support. 
That  this  rendered  the  pit  board  insecure  and  dangerous  when  in  use  as 
a  bridge,  and  rendered  the  shop  not  a  reasonably  safe  place  for  the  per- 
formance of  plaintiffs  work,  which  condition  was  known  to  defendant 
or  in  the  exercise  of  reasonable  care  by  defendant  would  have  been 
known  to  it. 

Besides  a  general  denial,  defendant  pleaded  that  if  the  pit  board  was 
of  insufficient  length  it  had  been  placed  there  by  plaintiff's  fellow  serv- 
ants; that  by  defendant's  rules  plaintiff  was  required  to  inspect  appli- 
ances before  using  them,  and  if  the  board,  or  the  boards  furnished  for 
use,  was  of  insufficient  length  and  insecurely  placed  plaintiff  could  have 
discovered  it  by  the  use  of  reasonable  care;  also  in  terms  assumed  risk 
and  contributory  negligence. 

Conclusions  of  Fact. — We  conclude,  in  view  of  the  verdict,  that  plain- 
tiff's injuries  were  occasioned  by  the  negligence  of  the  defendant,  by 
failing  in  its  duty  to  plaintiff  to  furnish  a  pit  board  of  sufficient  length 
to  make  it  secure  against  either  end  slipping  and  falling  down  from  the 
guard  rail  while  in  use  as  intended. 

We  also  conclude  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  the  facts  concerning  this  board  and  the  danger  therein  were 
not  so  known  or  obvious  to  plaintiff  as  to  make  the  risk  an  assumed 
«ne.    Also  that  the  verdict  is  not  excessive  in  amount. 

The  first  and  second  assignments  assert  that  there  was  no  testimony 
which  showed  that  the  board  in  question  was  over  the  dugout,  but  that 
the  undisputed  evidence  showed  it  was  not  over  the  dugout.  The  im- 
portance of  the  matter  alleged  in  these  assignments  seems  to  lie  in  the 
fact  that  the  danger  involved  in  the  negligence  alleged  in  the  petition, 
by  reason  of  the  shortness  or  the  improper  placing  of  the  board,  would 
not  have  existed  if  it  was  anywhere  else  than  over  the  dugout  portion  of 
the  trench. 

It  appears  that  the  case  had  been  tried  once  before,  and  there  were 
apparently  contradictions  between  plaintiff's  testimony  on  the  former 
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Galveston,  Harrisburg  &  San  Antonio  Railway  Company  v. 

Chas.  Butshek. 

Decided  January  6,  1904. 

1.— Master  and  Servant — Negligence. 

Evidence  considered  and  held  sufficient  to  show  negligence  on  the  part 
of  a  railway  company  in  providing  a  "pit  board"  on  which  its  employes  in 
a  machine  shop  crossed  over  a  pit  or  dugout  under  its  tracks  which,  being 
too  short,  slipped  off  the  rail  and  threw  the  servant  using  it  into  the  pit. 

2«— Same— Rules  Requiring  Servant  to  Inspect. 

The  master  can  not  rid  himself  of  the  duty  of  ordinary  care  in  seeing 
that  appliances,  passage  ways,  etc.,  to  be  used  by  the  servant,  are  in  safe 
condition,  by  time  cards  containing  rules  that  the  servant  shall  inspect  such 
appliances  before  using  them. 

3. — Same — Contributory  Negligence — Assumed  Risk — Proximate  Cause. 

Though  a  board  used  between  the  rails  might  have  been  so  adjusted  as 
not  to  slip  off  the  rail,  still  the  original  negligence  of  the  master  in  furnishing 
a  board  so  short  as  to  admit  of  such  result  is  the  proximate  cause  of  the  acci- 
dent and  renders  him  liable  unless  the  servant,  by  negligence  or  assumed 
risk,  is  debarred  from  recovering.  See  evidence  held  not  to  establish  such 
defenses. 

4.— Fellow  Servants— Machinist  Helper- 

A  machinist's  helper  is  not  of  the  same  grade  nor  a  fellow  servant  of 
machinists  with  whom  and  under  whose  orders  he  works,  and  can  recover 
from  the  master  for  injuries  by  their  negligence. 

5. — Assignment  of  Error — Propositions. 

An  assignment  of  error  based  on  giving  Inconsistent  charges  should  show, 
by  the  assignment  or  propositions  under  it,  wherein  the  inconsistency  lies; 
and  not  leave  the  court  to  study  it  out. 

6.— Personal  Injury — Susceptibility  of  Injured  Party. 

One  suffering  rupture  through  another's  negligence  is  not  precluded  from 
recovering  the  damages  caused  thereby  because  he  was  physically  susceptible 
to  that  injury. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Newton  &  Ward  and  Baker,  Botts,  Bilker  £  Lovett,  for  appellant. 

R.  B.  Minor,  Perry  J.  Lewis,  and  H.  C.  Carter,  for  appellee. 

JAMES,  Chief  Justice. — Plaintiff  alleged  that  he  was  employed  by 
defendant  (the  appellant)  in  its  machine  shop,  as  a  general  helper. 
That  in  said  shop  were  three  pits  or  trenches  situated  under  railway 
tracks  about  the  width  of  the  distance  between  the  rails,  and  to  enable 
employes  to  cross  said  pits,  defendant  provided  and  had  in  use  boards 
known  as  "pit  boards,"  about  twelve  inches  wide  and  two  inches  thick, 
resting  at  either  end  upon  the  wooden  stringers  supporting  the  rails  and 
also  upon  the  flanges  of  said  rails.  That  at  the  portions  of  said  pits 
known  as  "dugouts,"  where  the  wooden  stringers  were  cut  away  and 
substituted  by  iron  stringers  or  support  rails  known  as  "guard  rails/' 
said  pit  boards  rested  at  either  end  upon  the  balls  of  the  guard  rails, 
the  pit  boards  being  designed  to  be  of  sufficient  length  and  to  be  held 
in  place  and  prevented  from  slipping  from  their  supports  at  either  end, 
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1>y  fitting  against  the  ball  of  the  main  rail,  the  purpose  of  the  same 
being  for  defendant's  employes  to  cross  the  pits  in  passing  from  one 
part  of  the  shop  to  another  in  the  course  of  their  work,  and  were  re- 
movable from  one  place  to  another. 

That  on  July  16,  1900,  in  the  course  of  his  work,  while  carrying  a 
heavy  jackscrew  about  100  pounds  in  weight  across  one  of  the  pits  over 
a  dugout,  and  over  a  pit  board  placed  there  for  that  purpose  and  resting 
at  either  end  upon  the  ball  of  the  guard  rails,  plaintiff  was  caused  to 
fall  into  the  dugout  by  the  board  slipping  and  falling  from  the  ball  of 
the  guard  rail,  and  thereby  received  his  injuries. 

The  negligence  alleged  was  that  one  of  the  pit  boards  provided  by 
defendant  was  too  short  to  span  the  space  and  rest  sufficiently  over  the 
balls  of  the  guard  rails  to  be  securely  held  in  such  position,  and  kept 
irom  the  main  rails,  whereby  on  account  of  longitudinal  and  lateral 
play,  a  slight  movement  of  the  board  would  move  its  end  off  its  support. 
That  this  rendered  the  pit  board  insecure  and  dangerous  when  in  use  as 
a  bridge,  and  rendered  the  shop  not  a  reasonably  safe  place  for  the  per- 
formance of  plaintiffs  work,  which  condition  was  known  to  defendant 
or  in  the  exercise  of  reasonable  care  by  defendant  would  have  been 
known  to  it. 

Besides  a  general  denial,  defendant  pleaded  that  if  the  pit  board  was 
of  insufficient  length  it  had  been  placed  there  by  plaintiff's  fellow  serv- 
ants; that  by  defendant's  rules  plaintiff  was  required  to  inspect  appli- 
ances before  using  them,  and  if  the  board,  or  the  boards  furnished  for 
use,  was  of  insufficient  length  and  insecurely  placed  plaintiff  could  have 
discovered  it  by  the  use  of  reasonable  care;  also  in  terms  assumed  risk 
and  contributory  negligence. 

Conclusions  of  Fact. — We  conclude,  in  view  of  the  verdict,  that  plain- 
tiffs injuries  were  occasioned  by  the  negligence  of  the  defendant,  by 
failing  in  its  duty  to  plaintiff  to  furnish  a  pit  board  of  sufficient  length 
to  make  it  secure  against  either  end  slipping  and  falling  down  from  the 
guard  rail  while  in  use  as  intended. 

We  also  conclude  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  the  facts  concerning  this  board  and  the  danger  therein  were 
not  so  known  or  obvious  to  plaintiff  as  to  make  the  risk  an  assumed 
4>ne.    Also  that  the  verdict  is  not  excessive  in  amount. 

The  first  and  second  assignments  assert  that  there  was  no  testimony 
which  showed  that  the  board  in  question  was  over  the  dugout,  but  that 
the  undisputed  evidence  showed  it  was  not  over  the  dugout.  The  im- 
portance of  the  matter  alleged  in  these  assignments  seems  to  lie  in  the 
fact  that  the  danger  involved  in  the  negligence  alleged  in  the  petition, 
by  reason  of  the  shortness  or  the  improper  placing  of  the  board,  would 
not  have  existed  if  it  was  anywhere  else  than  over  the  dugout  portion  of 
the  trench. 

It  appears  that  the  case  had  been  tried  once  before,  and  there  were 
apparently  contradictions  between  plaintiffs  testimony  on  the  former 
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trial  and  that  on  this  trial,  as  to  where  the  board  was,  whether  over  the 
dugout  or  not.  Inconsistencies  on  the  subject  between  his  testimony 
on  the  two  trials,  and  inconsistencies,  if  any,  in  the  testimony  he  gave 
at  the  latter  trial,  if  any,  were  matters  which  addressed  themselves  to 
the  jury.  It  is  sufficient  for  us  to  inquire  as  to  whether  or  not  there 
was  testimony  that  went  to  prove  that  the  board  was  over  the  dugout. 
In  plaintiff's  testimony  as  collected  and  presented  in  appellant's  brief 
there  is  evidence,  if  accepted  by  the  jury,  which  shows  that  the  board 
was  over  the  dugout  at  or  about  the  junction  of  the  dugout  and  another 
portion  of  the  pit.  He  is  quoted  as  stating  that  "the  pit  board  I  tried 
to  walk  across  was  resting  on  iron."  This  could  not  have  been  if  at 
any  other  portion  of  the  pit  than  over  the  dugout,  because  at  the  other 
places  it  would  have  rested  upon  wooden  stringers.  Again  after  point- 
ing out  on  a  photograph  a  certain  place  as  the  place  where  the  board 
was,  which  was  inconsistent  with  the  above,  he  undertook  to  correct  him- 
self and  located  the  board  at  the  junction  above  mentioned.  This  he 
maintained,  though  exhibiting  some  degree  of  uncertainty  about  it.  He 
stated  that  when  he  went  to  go  upon  the  board  there  were  wooden  string- 
ers to  his  right,  but  he  did  not  observe  and  did  not  know  what  was  to 
the  left,  and  he  also  stated  that  there  was  no  wooden  stringer  there; 
that  he  now  recollected  there  was  not  any  there,  and  that  he  was  sure 
of  it.  There  was  other  testimony  tending  to  confirm  this :  First.  He 
stated  that  the  board  was  lying  between  the  main  rails  and  was  about 
half  an  inch  below  the  tops  of  these  rails.  This  could  only  have  been 
where  the  guard  rail  was,  that  is  over  the  dugout,  because  if  the  board 
lay  upon  the  wooden  stringers  where  there  was  no  guard  rail,  it  would 
have  been  at  least  two  inches  below  the  main  rail.  Second.  He  stated 
that  when  he  fell  he  got  up  about  the  middle  of  the  dugout,  about  two. 
feet  from  the  board  and  the  dugout  was  shown  to  be  about  seven  feet 
in  length.  Third.  The  board,  it  appears,  did  not  drop  into  the  pit, 
and  plaintiff  explained  that  the  cause  of  his  fall  was  that  the  end  of 
the  board  opposite  him  slipped  and  fell  down.  As  that  end  must  have 
been  caught  in  the  fall,  for  it  did  not  go  into  the  pit,  it  would  appear 
that  this  must  have  happened  where  the  flange  of  the  guard  rail  was, 
because  if  the  end  had  slipped  and  gone  down  anywhere  else,  the  board 
must  necessarily  have  gone  into  the  pit.  The  flange  was  about  four 
inches  below  the  top  of  the  ball  of  the  guard  rail,  and  this  shifting  of 
the  board  suddenly,  considering  the  weight  upon  the  board,  was  calcu- 
lated to  cause  plaintiff  to  lose  his  balance  and  fall.  The  tendency  of 
this  end  of  the  plank  to  slip  from  the  ball  of  the  guard  rail  and  drop 
down  on  the  flange,  if  the  end  toward  plaintiff  was  close  to  the  ball  of 
the  main  rail  opposite,  was  testified  to  by  defendant's  witness  Weimer, 
and  he  testified  also  that  if  the  end  of  the  board  slipped  and  fell  and 
was  caught,  it  must  have  occurred  over  the  dugout.  In  addition  to  this 
plaintiff  might  be  excused  in  the  eyes  of  the  jury  from  not  knowing 
the  minute  details  of  his  surroundings,  or  from  not  accurately  observ- 
ing or  relating  the  precise  situation  in  reference  to  the  position  of  the 
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board.  The  fall,  if  it  occurred  as  he  relates,  was  sudden  and  unex- 
pected, and  he  testified  that  he  had  made  no  measurements  in  the  shop 
where  he  was  hurt,  because  he  was  refused  permission  to  go  there  to 
do  so. 

The  assignments  are  overruled. 

The  third  assignment  asserts  that  the  undisputed  evidence  shows  that 
it  was  plaintiffs  duty  to  see  that  the  pit  board  was  properly  placed  and 
safe  for  him  to  cross  over  on,  and  that  in  failing  to  see  that  it  was  prop- 
erly placed  he  was  guilty  of  contributory  negligence.  The  fourth  is 
that  the  verdict  was  without  evidence  to  support  it  in  that  the  pit 
boards  were  safe  and  of  sufficient" length  if  properly  used,  and  that  the 
accident  was  due  to  his  want  of  care  in  properly  adjusting  it  and  in 
failing  to  see  that  it  was  so  adjusted  that  He  could  safely  use  it.  The 
fifth  charges  in  addition  to  what  is  contained  in  the  fourth  that  the 
undisputed  evidence  shows  his  want  of  care,  and  also  shows  that  he  as- 
sumed the  risk  in  using  it  in  the  manner  he  did.  The  eighth  alleges 
that  the  undisputed  evidence  shows  that  if  the  board  was  too  short,  it 
was  a  matter  that  was  obvious  and  patent,  as  well  as  the  danger  accom- 
panying its  use  and  he  therefore  assumed  the  risk. 

Plaintiffs  duty  to  inspect  the  board,  and  its  placing,  is  based  upon 
instructions  or  rules  contained  in  time  cards  given  to  employes  which 
were  signed  and  turned  in  every  night.  They  instruct  the  employe  to 
be  very  careful  and  to  make  a  test  of  all  implements  and  everything 
used  before  using  same,  and  also  contained  this  injunction:  "Examine 
carefully  scaffolding,  tackle,  and  all  other  appliances  before  trusting 
them."  Plaintiff  was  familiar  with  these  rules.  The  duty  of  inspec- 
tion of  appliances,  etc.,  for  the  safety  of  the  servant  using  them  is  not 
transferable  and  can  not  ordinarily  be  shifted  from  the  master  to  the 
servant.  Plaintiff  was  not  engaged  to  inspect  appellant's  appliances 
and  premises.  He  was  employed  as  a  general  helper  about  the  shop. 
While  so  occupied  the  law  imposed  upon  defendant  the  duty  of  ordinary 
care  in  seeing  that  the  appliances,  passage  ways  and  places  used  by  him 
were  safe,  as  a  part  of  the  relation  existing  between  them.  This  duty 
defendant  could  not  rid  itself  of  by  a  general  rule  or  command  that  the 
servant  himself  should  perform  it.  Bookrum  v.  Railway  Co.,  57  S. 
W.  Rep.,  919.  Plaintiff's  failure  to  see  that  the  board  was  of  proper 
length  or  properly  in  position  was  not  contributory  negligence  as  a 
matter  of  law  by  reason  of  said  rules. 

The  only  issue  as  to  defendant's  negligence  submitted  was  in  respect 
to  the  board  being  too  short  for  the  safety  of  employes  having  occasion 
to  use  it.  It  appears  that  if  the  board  had  been  adjusted  so  that  its 
ends  extended  an  equal  distance  over  the  balls  of  the  guard  rails,  it 
would  probably  not  have  slipped  as  this  one  did.  So  that  its  being 
placed,  or  its  having  come  to  be  conditioned  as  it  was  in  the  course  of 
its  use,  so  as  to  have  but  little  lap  over  the  rail  on  the  side  opposite 
plaintiff  as  he  walked  upon  it,  doubtless  had  something  to  do  with  its 
falling  at  that  end.    Nevertheless  the  original  negligence,  if  any,  in 
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furnishing  a  board  so  short  as  to  admit  of  that  result  in  its  use  would 
be  a  proximate  cause  of  the  accident,  and  render  defendant  liable,  un- 
less by  negligence  of  plaintiff  in  some  form,  or  by  the  rule  of  assumed 
risk,  he  is  debarred  from  recovering. 

As  to  assumed  risk:  Plaintiff  had  only  worked  in  the  shop  three 
weeks.  He  testified  that  the  machinists  carry  the  planks  to  the  pits 
and  move  them  around,  and  that  he  had  never  moved  one  of  them  him- 
self, nor  put  one  of  them  across  a  pit;  that  there  was  always  one  there 
when  he  crossed  a  pit,  and  he  always  crossed  wherever  the  board  was. 
He  never  had  to  put  one  across  a  pit,  and  never  saw  one  of  them  except 
across  a  pit.  That  he  did  not  know  how  long  they  were.  He  had  never 
known  one  to  fall.  That  when  he  approached  the  board  for  the  purpose 
of  carrying  the  jackscrew  over,  it  was  lying  perfectly  level  between  the 
main  rails ;  that  he  could  not  6ee  how  much  lap  it  had  over  the  opposite 
rail;  that  the  thickness  of  the  board  (about  two  inches)  prevented  him 
from  perceiving  the  lap  it  had  there,  and  that  the  upper  surface  of  the 
board  was  only  about  half  an  inch  below  the  top  of  the  main  rails ;  there- 
fore the  difficulty  in  the  way  of  his  detecting  at  a  glance,  or  at  all  be- 
fore going  upon  the  board,  that  it  had  very  little  lap  and  was  liable  to- 
work  off,  is  apparent.  Besides  this,  there  was  evidence  that  the  light 
at  that  place  was  deficient.  This  state  of  testimony  did  not  admit  of 
holding  that  plaintiff  must  have  had  such  knowledge  of  the  circum- 
stances and  danger  that  he  assumed  the  risk  as  a  matter  of  law. 

Plaintiff's  testimony  was  also  such  as  precluded  the  assumption  by 
the  court  of  the  fact  of  contributory  negligence.  Nor  would  the  testi- 
mony have  warranted  its  assuming  that  plaintiff  was  not  injured  by 
reason  of  the  board  in  question,  but  received  his  injury  by  tripping  and 
falling  over  another  board,  that  defendant  furnished  him  a  reasonably 
safe  place  to  work,  and  that  there  was  no  negligence  on  the  part  of  the 
defendant  in  reference  to  the  board,  nor  the  fact  that  the  board  was  so 
placed  that  it  could  not  have  fallen  as  alleged,  nor  the  fact  that  the 
board  upon  which  plaintiff  walked  was  not  over  the  dugout.  Therefore* 
we  overrule  the  ninth,  tenth  and  twelfth  assignments. 

The  tenth  assignment  is  that  the  undisputed  testimony  shows  that  if 
the  pit  board  was  negligently  placed  over  the  pit  as  claimed,  it  was  the 
act  of  a  fellow  servant.  This  issue  was  submitted  by  the  court  to  the  jury 
in  a  very  general  way  by  a  charge  asked  by  defendant.  This,  however, 
would  not  preclude  defendant  from  claiming  exemption  from  liability 
if  all  the  testimony  showed  that  the  act  was  that  of  a  fellow  servant 
of  plaintiff,  the  question  having  been  raised  in  the  motion  for  new  trial. 
Appellee  asserts  that  the  undisputed  evidence  shfcws  that  it  was  not  the 
act  of  a  fellow  servant.  We  do  not  think  we  need  examine  the  record 
further  than  to  ascertain  if  enough  appeared  to  raise  the  issue.  Plain- 
tiff testified  that  he  was  employed  as  a  machinist's  helper;  that  the  only 
other  helpers  employed  in  the  shop  were  two  colored  men.  In  all  there 
were  about  fifteen  men  working  on  stationery  machines,  about  fifteen 
machinists,  about  forty-five  men  altogether.     That  his  duties  were  to 
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clean  engines  and  help  machinists  and  assistant  machinists,  including 
those  working  on  stationary  machines.  That  everybody  in  the  shop  had 
control  over  him  from  the  foreman  down,  except  the  colored  helpers,  and 
with  these  he  had  no  relations  and  did  not  work  with  them  and  never 
had.  Appellee's  brief  states  that  no  effort  was  made  to  contradict  this 
testimony  of  plaintiff,  but  whether  this  be  so  or  not,  his  testimony  on  the 
subject  was  sufficient  at  least  to  require  us  to  overrule  the  assignment 
which  asserts  that  the  undisputed  testimony  showed  that  the  act  com- 
plained of  was  that  of  plaintiff's  fellow  servant. 

Under  our  statute  plaintiff  was  not  of  the  same  grade  as  the  others  in 
the  shop,  excepting  the  two  helpers,  and  with  these  he  says  he  never 
worked.  He  certainly  was  not  working  with  them  at  the  time  and  place 
nor  upon  the  same  piece  of  work.  Long  v.  Chicago;  R.  I.  &  T.  Ry.  Co., 
94  Texas,  53.  It  is  true  that  he  testified  he  was  employed  to  do  the 
same  character  of  work  as  they,  that  is,  whatever  they  were  asked  to  do ; 
that  at  night  they  together  put  up  the  tools,  and  all  swept  out  the  place. 
His  testimony  also  tended  to  show  that  the  machinists  were  the  ones 
who  moved  the  pit  boards  around,  and  not  the  helpers.  He  had  seen  the 
machinists  put  the  pit  boards  across  the  pit,  but  had  never  seen  the 
helpers  do  so. 

The  thirteenth  assignment  complains  of  the  refusal  of  a  charge  which 
would  have  assumed  that  defendant  was  not  guilty  of  negligence  in  ref- 
erence to  the  manner  in  which  the  board  was  placed.  Consistently  with 
what  has  already  been  said,  this  assignment  must  be  overruled. 

The  fourteenth  alleges  that  the  main  charge  and  special  charge  num- 
ber 8,  asked  by  defendant,  were  inconsistent,  and  the  inconsistency  pre- 
judicial to  defendant.  There  being  no  proposition  in  the  assignment  or 
elsewhere  presented  under  the  assignment,  we  would  have  to  study  out 
for  ourselves  the  inconsistency,  if  any,  intended  and  the  legal  proposi- 
tion sought  to  be  invoked.  Therefore  we  must  decline  to  consider  the 
assignment. 

The  fifteenth  must  be  overruled,  from  what  has  already  been  held  in 
this  opinion.  The  propositions  that  there  is  absolutely  no  evidence  that 
defendant  placed  across  said  pit  the  pit  board;  that  the  undisputed  evi- 
dence is  that  the  board  was  placed  either  by  plaintiff  or  by  a  fellow  ser- 
vant, and  that  the  board  was  not  too  short  for  reasonably  safe  use,  can 
not  be  sucessfully  maintained. 

We  are  unable  to  condemn  the  verdict  as  excessive.  The  fact  that 
plaintiff  was  physically  susceptible  to  rupture  is  not  one  that  can  avail 
defendant,  if  this  fall  occasioned  the  rupture,  which  the  jury  could  have 
found  was  the  case.  Plaintiff  was  32  years  of  age,  and  according  to  the 
testimony  the  injury  was  permanent  and  very  materially  affected  his  ca- 
pacity to  labor,  and  either  caused  him  inconvenience  and  suffering  or 
was  liable  to  bring  on  suffering  at  any  time  from  exertion.  There  was 
testimony  that  hernia  incapacitates  a  laboring  man  like  plaintiff  from 
the  |5erformance  of  physical  labor  from  one-half  to  three-fourths.    He 
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be  in  opposition  to  that  theory  of  the  plaintiff's  case  in  which  he  relies 
upon  the  negligence  of  the  appellant  in  setting  out  the  fire.  If  the 
appellant  at  the  time  of  the  fire  had  received  the  cotton,  and  it  was  in 
its  possession  as  a  common  carrier,  the  previous  negligence  of  the  plain- 
tiff in  putting  it  upon  the  platform  close  to  the  track  would  not  be  a 
defense.  If  by  the  act  of  placing  the  cotton  upon  the  platform  it  went 
into  the  possession  of  the  appellant  as  a  common  carrier,  the  issue  of 
contributory  negligence,  as  insisted  upon  as  shown  by  the  record  in  this 
case,  would  not  be  a  defense  to  the  plaintiff's  cause  of  action.  But  if 
the  appellant  had  not  received  the  cotton,  and  it  was  not  in  its  pos- 
session as  a  common  carrier,  then  the  jury  could  consider  the  question 
of  contributory  negligence  as  a  defense  to  that  branch  of  the  plaintiff's 
case  where  he  seeks  to  recover  from  the  appellant  on  the  ground  that 
the  fire  was  negligently  set  out.  Charge  number  2,  complained  of  in  this 
assignment,  is  as  follows:  "If  you  find  from  the  preponderance  of 
the  evidence  that  the  fire  which  burned  the  cotton  in  question  originated 
from  the  locomotive  of  the  defendant  company,  then  your  verdict  will 
be  for  the  plaintiff."  The  objection  to  this  charge  is  that  it  authorizes 
a  recovery  against  the  appellant,  although  the  plaintiff  might  be  held 
guilty  of  contributory  negligence  in  placing  his  cotton  near  the  railway 
track,  where  it  might  be  burned  by  fire  set  out  by  passing  locomotives, 
under  circumstances  that  showed  that  such  cotton,  when  so  placed  upon 
the  platform,  was  not  in  the  possession  of  the  appellant  as  a  common 
carrier.  The  error  in  this  respect  was  not  cured  by  the  special  instruc- 
tion of  the  appellant  on  the  subject  of  contributory  negligence,  which 
was  given  by  the  trial  court. 

We  are  of  the  opinion  that  appellant's  third  assignment  of  error  is 
also  well  taken.  Our  views  expressed  as  to  the  facts  upon  the  subject 
of  custom,  in  effect  dispose  of  the  questions  raised  in  this  assignment; 
but  the  charge  here  complained  of  is  in  direct  conflict  with  charge  num- 
ber 3  asked  by  the  appellant.  We  do  not  mean  by  this  to  say  that  we 
approve  the  special  charge  number  3  asked  by  the  appellant,  which  was 
given  by  the  trial  court.  The  charge  number  1,  complained  of  in  the 
assignment,  is  to  the  effect  that  if  by  virtue  of  the  custom  and  course 
of  dealing  between  the  defendant  and  the  shipper  the  jury  should  be- 
lieve that  the  cotton  in  question  was  received  by  the  company  on  its 
platform  for  shipment  prior  to  the  issuance  of  the  bill  of  lading,  and 
that  cotton  was  allowed  to  accumulate  until  shipment  should  be  made 
*  apon  a  sufficient  accumulation,  and  that  by  virtue  of  such  custom  the 
cotton  was  in  possession  of  the  defendant  company,  then  they  should 
find  for  the  plaintiff.  The  charge  number  3,  given  at  the  request  of 
appellant,  is  as  follows :  "Plaintiff  can  not  recover  of  the  defendant  in 
this  cause  on  the  ground  that  the  defendant  received  plaintiff's  cotton 
and  is  liable  as  a  carrier  for  said  cotton,  regardless  of  how  it  was  de- 
stroyed, unless  you  find  from  the  testimony  that  the  defendant  received 
plaintiff's  cotton  for  immediate  shipment,  and  that  the  defendant  had 
been  given  shipping  instructions  for  said  cotton."    There  is  an  irrec- 
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oncilable  conflict  between  the  two  supposed  rules  of  law  submitted  byv 
these  two  charges.  One  is  upon  the  theory  that  the  evidence  of  custom 
and  course  of  dealing,  in  permitting  cotton  to  accumulate  upon  the 
platform  by  the  railway  company,  with  the  view  and  purpose  of  ulti- 
mately shipping  the  same,  might  be  sufficient  to  constitute  possession 
in  the  appellant  as  a  common  carrier.  The  second  is  predicated  upon 
the  proposition  that  the  appellant  would  not  be  liable  as  a  common 
carrier,  unless  the  cotton  was  received  by  it  for  immediate  shipment, 
and  that  it  had  received  from  the  plaintiff  shipping  instructions.  No 
argument  or  demonstration  is  necessary  in  order  to  show  the  conflict- 
ing views  presented  by  these  two  charges. 

vVhat  we  have  stated  in  effect  disposes  of  the  questions  raised  in 
appellant's  fourth  assignment  of  error.  We  have  in  effect  ruled  that 
the  evidence  as  stated  in  the  record  is  not  sufficient  to  show  a  delivery 
by  custom  and  usage. 

We  have  already  intimated  the  opinion  that  we  do  not  agree  with 
the  contention  of  appellant  that  it  is  necessary  to  be  shown  that  the 
cotton  was  intended  for  immediate  shipment  in  order  to  hold  the  ap- 
pellant liable  as  a  common  carrier,  provided  the  evidence  is  sufficient 
to  show  that  it  had  received  the  cotton,  and  that  it  went  into  its  pos- 
session as  a  common  carrier. 

For  the  reasons  6tated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 
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Galveston,  Harrisbueg  &  San  Antonio  Railway  Company  v. 

Chas.  Butshek. 

Decided  January  6,  1904. 

1.— Matter  and  Servant — Negligence. 

Evidence  considered  and  held  sufficient  to  show  negligence  on  the  part 
of  a  railway  company  in  providing  a  "pit  board"  on  which  its  employes  in 
a  machine  shop  crossed  over  a  pit  or  dugout  under  its  tracks  which,  being 
too  short,  slipped  off  the  rail  and  threw  the  servant  using  it  into  the  pit. 

2. — Same — Rules  Requiring  Servant  to  Inspect. 

The  master  can  not  rid  himself  of  the  duty  of  ordinary  care  in  seeing 
that  appliances,  passage  ways,  etc.,  to  be  used  by  the  servant,  are  in  safe 
condition,  by  time  cards  containing  rules  that  the  servant  shall  inspect  such 
appliances  before  using  them. 

3. — Same — Contributory  Negligence — Assumed  Risk — Proximate  Cause. 

Though  a  board  used  between  the  rails  might  have  been  so  adjusted  as 
not  to  slip  off  the  rail,  still  the  original  negligence  of  the  master  in  furnishing 
a  board  so  short  as  to  admit  of  such  result  is  the  proximate  cause  of  the  acci- 
dent and  renders  him  liable  unless  the  servant,  by  negligence  or  assumed 
risk,  is  debarred  from  recovering.  See  evidence  held  not  to  establish  such 
defenses. 

4. — Fellow  Servants — Machinist  Helper. 

A  machinist's  helper  is  not  of  the  same  grade  nor  a  fellow  servant  of 
machinists  with  whom  and  under  whose  orders  he  works,  and  can  recover 
from  the  master  for  injuries  by  their  negligence. 

5. — Assignment  of  Error — Propositions. 

An  assignment  of  error  based  on  giving  inconsistent  charges  should  show, 
by  the  assignment  or  propositions  under  it,  wherein  the  inconsistency  lies; 
and  not  leave  the  court  to  study  it  out. 

6.— Personal  Injury — Susceptibility  of  Injured  Party. 

One  suffering  rupture  through  another's  negligence  is  not  precluded  from 
recovering  the  damages  caused  thereby  because  he  was  physically  susceptible 
to  that  injury. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Newton  &  Ward  and  Baker,  Botts,  Bilker  &  Lovett,  for  appellant. 

R.  B.  Minor,  Perry  J.  Lewis,  and  H.  C.  Carter,  for  appellee. 

JAMES,  Chief  Justice. — Plaintiff  alleged  that  he  was  employed  by 
defendant  (the  appellant)  in  its  machine  shop,  as  a  general  helper. 
That  in  said  shop  were  three  pits  or  trenches  situated  under  railway 
tracks  about  the  width  of  the  distance  between  the  rails,  and  to  enable 
employes  to  cross  said  pits,  defendant  provided  and  had  in  use  boards 
known  as  "pit  boards,"  about  twelve  inches  wide  and  two  inches  thick, 
resting  at  either  end  upon  the  wooden  stringers  supporting  the  rails  and 
also  upon  the  flanges  of  said  rails.  That  at  the  portions  of  said  pits 
known  as  "dugouts,"  where  the  wooden  stringers  were  cut  away  and 
substituted  by  iron  stringers  or  support  rails  known  as  "guard  rails," 
said  pit  boards  rested  at  either  end  upon  the  balls  of  the  guard  rails, 
the  pit  boards  being  designed  to  be  of  sufficient  length  and  to  be  held 
in  place  and  prevented  from  slipping  from  their  supports  at  either  end, 
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*by  fitting  against  the  ball  of  the  main  rail,  the  purpose  of  the  same 
being  for  defendant's  employes  to  cross  the  pits  in  passing  from  one 
part  of  the  shop  to  another  in  the  course  of  their  work,  and  were  re- 
movable from  one  place  to  another. 

That  on  July  16,  1900,  in  the  course  of  his  work,  while  carrying  a 
heavy  jackscrew  about  100  pounds  in  weight  across  one  of  the  pits  over 
a  dugout,  and  over  a  pit  board  placed  there  for  that  purpose  and  resting 
at  either  end  upon  the  ball  of  the  guard  rails,  plaintiff  was  caused  to 
fall  into  the  dugout  by  the  board  slipping  and  falling  from  the  ball  of 
the  guard  rail,  and  thereby  received  his  injuries. 

The  negligence  alleged  was  that  one  of  the  pit  boards  provided  by 
defendant  was  too  short  to  span  the  space  and  rest  sufficiently  over  the 
balls  of  the  guard  rails  to  be  securely  held  in  such  position,  and  kept 
from  the  main  rails,  whereby  on  account  of  longitudinal  and  lateral 
play,  a  slight  movement  of  the  board  would  move  its  end  off  its  support. 
That  this  rendered  the  pit  board  insecure  and  dangerous  when  in  use  as 
a  bridge,  and  rendered  the  shop  not  a  reasonably  safe  place  for  the  per- 
formance of  plaintiff's  work,  which  condition  was  known  to  defendant 
or  in  the  exercise  of  reasonable  care  by  defendant  would  have  been 
known  to  it. 

Besides  a  general  denial,  defendant  pleaded  that  if  the  pit  board  was 
of  insufficient  length  it  had  been  placed  there  by  plaintiff's  fellow  serv- 
ants; that  by  defendant's  rules  plaintiff  was  required  to  inspect  appli- 
ances before  using  them,  and  if  the  board,  or  the  boards  furnished  for 
use,  was  of  insufficient  length  and  Insecurely  placed  plaintiff  could  have 
discovered  it  by  the  use  of  reasonable  care;  also  in  terms  assumed  risk 
and  contributory  negligence. 

Conclusions  of  Fact — We  conclude,  in  view  of  the  verdict,  that  plain- 
tiff's injuries  were  occasioned  by  th€f  negligence  of  the  defendant,  by 
failing  in  its  duty  to  plaintiff  to  furnish  a  pit  board  of  sufficient  length 
to  make  it  secure  against  either  end  slipping  and  falling  down  from  the 
guard  rail  while  in  use  as  intended. 

We  also  conclude  that  plaintiff  was  not  guilty  of  contributory  negli- 
gence, and  the  facts  concerning  this  board  and  the  danger  therein  were 
not  so  known  or  obvious  to  plaintiff  as  to  make  the  risk  an  assumed 
ene.     Also  that  the  verdict  is  not  excessive  in  amount. 

The  first  and  second  assignments  assert  that  there  was  no  testimony 
which  showed  that  the  board  in  question  was  over  the  dugout,  but  that 
the  undisputed  evidence  showed  it  was  not  over  the  dugout.  The  im- 
portance of  the  matter  alleged  in  these  assignments  seems  to  lie  in  the 
fact  that  the  danger  involved  in  the  negligence  alleged  in  the  petition, 
by  reason  of  the  shortness  or  the  improper  placing  of  the  board,  would 
not  have  existed  if  it  was  anywhere  else  than  over  the  dugout  portion  of 
the  trench. 

It  appears  that  the  case  had  been  tried  once  before,  and  there  were 
apparently  contradictions  between  plaintiff's  testimony  on  the  former 
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to  exercise  his  own  wishes  and  desires  according  to  his  own  judgment 
and  discretion.  As  said  in  Underbill  on  Wills,  sec.  125:  "His  mind 
must  have  been  hindered  and  restrained  in  its  actions.  And  it  is  not 
material  whether  his  volition  was  overcome  by  threats  or  fear,  or  by 
falsehoods,  importunities  or  annoyances.  If  the  influence  was  sufficient 
to  constrain  him  to  do  what  was  against  his  will,  so  that  his  testament 
speaks  the  mind  of  another  and  not  his  own,  it  is  undue,  and  the  will  is 
void.  His  free  agency  must  have  been  destroyed  by  the  influence  brought 
to  bear  upon  him;  and  it  is  not  material  how  this  was  done,  so  long  as 
he  was  unable  to  resist  through  weakness' or  fear,  or  the  desire  for  peace 
and  quiet." 

No  matter  how  great  the  fraud  may  have  been  nor  how  vigorous  and 
active  the  influence  produced  upon  and  exerted  over  the  testator,  they 
would  not  avail  to  set  aside  the  will  unless  they  were  sufficient  to  over- 
come the  volition  and  desire,  of  the  testator.  Patterson  v.  Lamb,  21 
Texas  Civ.  App.,  512;  Barry  v.  Graciette  (Texas  Civ.  App.),  71  S.  W. 
Hop.,  309.  As  said  in  the  last  named  case:  "His  free  agency  must 
have  been  destroyed  by  the  influence  brought  to  bear  upon  him.  And  it 
is  not  material  how  this  was  done  so  long  as  he  was  unable  to  resist, 
either  through  weakness  or  fear,  or  desire  for  peace  and  quiet.  It  must 
also  be  kept  in  mind  that  the  undue  influence  must  have  acted  directly 
on  the  mind  of  the  testator  at  the  time  of  execution  of  the  will." 

Not  every  influence  brought  to  bear  upon  the  mind  of  a  testator  by  a 
beneficiary  will  be  classed  as  undue  influence.  Persuasion,  entreaty, 
cajolery,  importunity,  argument,  intercession  and  solicitation  are  per- 
missible, and  can  not  be  held  to  be  undue  influence  unless  they  sub- 
verted and  overthrew  the  will  of  the  testator  and  caused  him  to  do  a 
thing  that  he  did  not  desire  to  do.  No  more  could  a  will  made  from 
mere  persuasion,  entreaty  or  argument,  which  has  been  weighed  and 
considered  by  the  testator,  and  his  own  mind  made  up  and  voluntarily 
formed,  be  classed  as  undue  influence,  than  could  the  arguments  of 
counsel  to  a  courj;  which  are  weighed  and  considered  in  arriving  at  a 
just  conclusion  as  to  the  law  of  the  case  be  denominated  undue  influence. 

The  will  in  this  case  can  not  be  impeached  on  the  ground  of  testa- 
mentary incapacity,  for  the  facts  established  that  Mrs.  Stolte  knew  what 
she  was  doing  and  was  carrying  into  effect  an  intention  that  had  been 
formed  for  years.  She  had  formed  a  prejudice  against  her  daughter 
in  189G,  when  she  received  a  comic  valentine  which  she  believed  was 
sent  her  by  her  daughter,  Louisa  Schneider.  Her  mind  was  never  dis- 
abused of  that  belief,  but  on  the  other  hand  was  confirmed,  not  by  the 
representations  of  the  proponents  of  the  will,  but  rather  by  the  unfilial 
conduct  of  Mrs.  Schneider,  and  she  wrote  her  condemnation  of  the 
course  of  her  daughter  into  her  last  will  and  testament.  Mrs.  Stolte 
was  shown  to  have  been  a  woman  of  strong  energy  and  intelligence,  high 
temper,  and  violent  prejudices.  She  was  left  a  widow  with  seven  chil- 
dren and  property  valued  at  some  $3000,  but  by  her  energy,  economy  and 
business  qualities  she  amassed  a  large  property  and  died  possessed  of 
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a  fortune  valued  at,  perhaps,  $45,000.  It  was  hers,  the  product  of 
years  of  toil,  and  perhaps  privation.  She  had  the  absolute  right  of 
disposal  of  the  property.  Her  children  had  no  legal  right  to  any  portion 
of  it,  and  she  could  have  bequeathed  it  to  anyone  that  she  desired.  There 
may  have  been  some  moral  obligation  resting  upon  her  to  give  her  for- 
tune to  her  children,  but  such  obligation  could  be  6et  aside  by  her,  or  it 
may  have  been  destroyed  by  the  undutiful  and  unfilial  conduct  of  the 
children.  Whatever  6ocial  or  moral  obligations  she  may  have  owed  to 
her  children  could  be  destroyed  by  her  legal  right  to 'dispose  of  her 
property  as  she  deemed  advisable  and  proper,  and  unless  she  was  in- 
duced by  undue  and  improper  influences  or  fraud  to  substitute  the  will 
of  another  for  her  own  in  executing  her  will,  it  must  stand  in  the  courts 
of  the  country.  When  it  was  established  that  the  testatrix  was  in  pos- 
session of  a  sound  and  disposing  ihind  and  memory,  and  that  the 
formalities  of  the  law  had  been  complied  with,  the  will  should  have 
been  admitted  to  probate  unless  undue  influence  «hd  fraud  were  shown 
to  have  existed  and  to  have  dictated  the  disposition  of  the  property. 
The  undue  influence  herein  mentioned  is  often  confused  with  frnud  as 
though  there  was  no  distinction  between  them.  It  has  been  said  that 
mere  misrepresentation  rarely  ever  arises  in  a  will  case,  but  misrepre- 
sentation or  fraud  is  nearly  always  accompanied  with  undue  influence. 
"Undue  influence  upon  a  testator  consists  in  substituting  virtually  the 
will  of  the  person  exercising  it  for  that  of  the  testator.  Fraud  upon 
the  testator  consists  in  making  that  which  is  false  appear  to  him  to  be 
true,  and  60  affecting  his  will.  Undue  influence  need  not  be  attended 
at  all  with  deception  or  circumvention.  Fraud  need  not  be  attended 
with  undue  influence,  except  in  so  far  as  the  misrepresentation  amounts 
to  influence;  there  need  be  no  pressure,  such  as  is  necessary  to  constitute 
influence/'    1  Big.  on  Fraud,  p.  571. 

The  mere  fact  that  Mrs.  Stolte  may  have  had  an  unjust  and  unreason- 
able prejudice  against  Mrs.  Schneider,  or  may  have  had  a  wrong  im- 
pression as  to  her  connection  with  the  insulting  valentine  sent  to  her, 
is  no  indication  in  itself  that  she  was  prevented  from  providing  for 
Mrs."  Schneider  in  the  will  by  fraud  or  undue  influence.  If,  however, 
her  prejudice  against  her  daughter  was  engendered  and  fostered  by 
beneficiaries  under  the  will  a  different  case  would  be  presented.  In 
other  words,  if  the  beneficiaries  under  the  will  had  stated  to  Mrs.  Stolte 
that  Mrs.  Schneider  had  sent  the  valentine,  knowing  that  she  hnd  not 
done  so,  and  thereby  created  such  a  prejudice  against  Mrs.  Schneider 
as  to  cause  her  to  be  disinherited,  the  will  would  be  invalid.  The  false 
statements  must  have  been  made  to  the  testatrix  by  the  beneficiaries 
under  the  will,  or  through  their  procurement  or  agency.  They  can  not 
be  held  responsible  for  the  unauthorized  statement  of  anyone,  no  matter 
how  closely  connected  by  ties  of  blood  or  marriage.  The  facts  found  in 
the  record  show  that  Mrs.  Schneider  testified  that  her  mother  told  her 
on  the  day  that  the  valentine  was  received  that  Mrs.  Rudolph  Stolte 
had  told  her  that  Mrs.  Schneider  had  sent  the  valentine.    Mrs.  Budolph 
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Stolte,  presumably,  was  the  wife  of  Budolph  Stolte.  Henry  Stolte  said 
his  mother  said  Mrs.  Budolph  Stolte  told  her  the  same  thing,  and  also  said 
that  Budolph  and  Mrs.  Nuhn  believed  Mrs.  Schneider  sent  the  valentine. 
Mrs.  Budolph  Stolte  evidently  believed  her  statement  to  be  true,  because 
she  charged  Mrs.  Schneider  with  sending  the  valentine  after  the  death 
of  testatrix.  Carl  Beichart  swore  that  the  testatrix  told  him  that  she 
had  showed  the  valentine  to  "other  people/'  and  they  had  said  Schneider 
had  sent  it.  Schneider  was  Mrs.  Louisa  Schneider's  husband.  SHe 
told  that  witness  that  Franz  Nuhn  had  told  her  that  Schneider  sent  it. 
Who  Franz  Nuhn  is  does  not  appear.  Ed  Stewart  said  the  testatrix 
told  him  the  Schneiders  had  sent  the  valentine,  but  did  not  give  her 
means  of  knowledge.  Mrs.  Wolfe  testified  that  testatrix  wanted  to  see 
Mrs.  Schneider,  and  Mrs.  Nuhn  said  she  did  not  want  her,  and  that 
testatrix  ought  not  to  give  Mrs.  Schneider  any  of  the  property,  because 
she  had  caused  so  much  trouble  to  her.  This  is  the  whole  of  the  evi- 
dence offered  by  the  contestants  as  to  the  valentine.  Not  one  of  the 
beneficiaries  in  the  will  was  shown  to  have  any  connection  with  the 
statements  made  to  the  testatrix  in  regard  to  the  valentine,  except 
through  the  evidence  of  Henry  Stolte  to  the  effect  that  his  mother  had 
said  that  Budolph  and  Mrs.  Nuhn  believed  Mrs.  Schneider  had  sent  it. 
If  they  believed  she  had  sent  it,  it  was  not  a  fraud  or  the  exercise  of 
undue  influence  to  say  so.  This  belief  seems  to  have  been  expressed 
long  before  the  will  was  executed.  Mrs.  Schneider  charged  Mrs. 
Budolph  Stolte  with  stating  that  she  had  sent  the  valentine.  If  she  did 
so  state,  it  was  not  shown  that  she  made  the  statement  with  the  knowl- 
edge or  consent  of  her  husband  or  any  other  beneficiary.  The  jury  were 
permitted  to  consider  but  one  subject  bearing  on  fraud  and  undue  in- 
fluence, and  appellees  contend  in  their  brief  that  the  charge  in  that 
respect  was  right,  and  that  was  the  statements  in  regard  to  the  comic 
valentine,  and  to  justify  a  finding  that  the  proponents  of  the  will  had 
used  undue  influence,  it  was  incumbent  upon  the  contestants  "to  show 
that  the  statements  were  false,  that  proponents  knew  they  were  false, 
and  were  made  to  the  testatrix  with  the  intent  to  induce  her  to  disinherit 
Mrs.  Schneider.  The  testimony,  however,  does  not  go  to  that  extent, 
but  on  the  other  hand  shows  that  a  belief  was  expressed  that  Mrs. 
Schneider  had  sent  the  valentine.  There  is  nothing  to  indicate  whether 
the  statements  of  any  of  the  proponents  or  Mrs.  Budolph  Stolte  were 
made  before  or  after  the  testatrix  had  expressed  her  opinion  that  Mrs. 
Schneider  had  sent  the  fatal  valentine. 

Let  it  be  conceded  that  up  to  the  time  that  the  valentine  was  received 
the  most  amicable  feelings  existed  between  the  testatrix  and  Mrs. 
Schneider,  it  does  not  follow  that  her  opinion  was  not  formed  from  her 
independent  thought  and  reasoning,  but  from  what  was  said  by  her 
other  children.  Nor  is  it  a  logical  deduction  that  because  the  testatrix 
was  greatly  incensed  by  the  supposed  improper  conduct  of  her  daughter, 
and  that  such  anger  was  inspired  or  intensified  by  remarks  made  at  the 
time  of  the  reception  of  the  valentine,  that  such  statements  caused  that 
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^daughter  to  be  given  less  of  the  property  than  the  other  children.  That 
may  have  been  the  beginning  of  her  resentment  against  her  daughter, 
but  it  can  not  be  said  that  it  caused  the  execution  of  the  will  in  the 
form  it  assumed.  On  the  other  hand  it  was  proved  that  at  first  Mrs. 
Nuhn  was  associated  by  testatrix  with  Mrs.  Schneider  in  the  sending  of 
the  obnoxious  paper,  and  on  the  occasion  of  the  conversation  held  by 
Mrs.  Nuhn  and  Mrs.  Schneider  with  their  mother,  the  most  of  the  anger 
and  violence  of  the  testatrix  was  directed  towards  Mrs.  Nuhn.  The 
latter,  however,  when  her  mother  became  sick  about  a  year  after  the 
reception  of  the  valentine,  went  to  her  and  by  her  love  and  devotion 
obtained  a  reconciliation  with  her  which  lasted  to  the  death  of  the 
testatrix.  After  that  conversation  on  the  day  the  valentine  was  received, 
when  her  denial  of  having  sent  it  was  not  accepted  as  true,  Mrs. 
Schneider  never  entered  her  mother's  house,  nor  ever  spoke  to  her,  al- 
though she  met  her  several  times.  When  she  was  sick  the  daughter 
never  visited  her,  and  she  seeks  to  justify  her  unnatural  conduct  by 
saying  that  her  mother  never  spoke  to  her.  The  aged  woman  labored 
under  the  belief  that  it  was  the  duty  of  the  younger  woman  to  come  to 
her  for  reconciliation,  and  that  she  would  have  become  reconciled  with 
her  daughter  is  shown  by  what  she  said  and  by  her  reconciliation  with 
the  other  daughter.  The  dictates  of  filial  love  and  respect,  it  would 
seem,  should  have  prompted  the  daughter  to  have  laid  aside  all  feelings 
of  anger,  resentment  or  pride,  and  to  have  sought  reconciliation  with 
her  aged  mother,  who,  according  to  the  proof  of  appellees,  was  sick  and 
decrepit  for  years  before  her  death.  But  the  daughter  did  not  respond 
to  any  such  peaceful  and  praiseworthy  sentiments,  if  they  entered  her 
mind  and  heart;  never  sought  her  mother  until  she  was  importuned  to 
do  so  by  proponents,  when  she  was  unconscious  on  her  deathbed,  and 
the  hour  for  reconciliation  and  forgiveness  was  forever  gone. 

The  evidence  fails  to  establish  that  the  resentment  of  the  testatrix, 
which  culminated  in  her  will,  was  kept  alive  by  the  suggestions  of  pro- 
ponents in  regard  to  the  valentine,  but  rather  that  the  obduracy,  pride, 
<»ntinued  hardness,  indifference,  neglect  and  disregard  of  the  daughter 
to  her  mother,  through  a  series  of  years,  added  fuel  to  the  fire  of  resent- 
ment, kindled  by  the  reception  of  the  valentine.  The  example  of  Mrs. 
Nuhn  shows  that  it  could  have  been  smothered  and  extinguished  by  kind- 
ness and  attention,  but  the  opportunity  was  neglected.  The  natural 
harvest  of  such  a  course  of  conduct  was  resentment  by  the  mother  and 
disinteritance  of  the  daughter.  Before  her  desires  can  be  frustrated  and 
her  written  wishes  rendered  nugatory,  it  must  clearly  appear  that  the 
will  was  not  the  outcome  of  her  volition,  but  was  the  product  of  the 
fraud  or  undue  influence  of  appellants.  The  evidence  fails  to  meet  that 
demand. 

It  will  be  unnecessary  to  discuss  the  various  assignments  of  error. 
The  cause  having  been  tried  by  jury,  judgment  will  not  be  rendered  in 
this  court,  but  the  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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on  motion  for  rehearing. 

The  appellants  refer  this  court  to  the  case  of  Henne  v.  Moultrie,  2 
Texas  Law  Journal,  56,  8  Texas  Ct.  Rep.,  758,  as  sustaining  their  con- 
tention that  judgment  should  be  rendered  in  this  court  probating  the 
will  of  Henrietta  Stolte.  That  decision  enunciates  no  new  doctrine  as 
to  the  state  of  the  evidence  justifying  rendition  of  judgment  by  appel- 
late courts,  but  is  simply  a  reiteration  of  other  decisions. 

When  there  is  no  evidence  to  sustain  a  judgment  the  Court  of  Civil 
Appeals  may  render  judgment  for  the  appellant,  or  may  reverse  and 
remand  as  it  may  deem  best.  It  is  a  matter  of  discretion  which  course 
the  court  will  pursue.  If  the  evidence  is  conflicting,  but  a  strong  pre- 
ponderance of  it  is  against  the  judgment,  the  only  proper  disposition 
of  the  case  is  to  reverse  the  judgment  and  remand  the  cause.  Patrick 
v.  Smith,  90  Texas,  267 ;  Stevens  v.  Masterson,  90  Texas,  417. 

We  do  not  think  the  facts  in  this  case  bring  it  within  the  rule  first 
above  stated,  and  this  court,  therefore,  has  no  authority  to  render  judg- 
ment. 

It  would  seem  from  the  opinion  in  the  Henne  v.  Moultrie  case  that 
the  same  rule  prevails  in  cases  tried  by  jury  as  in  those  tried  by  the 
court,  and  the  concluding  portion  of  the  original  opinion  of  this  court 
which  bases  the  refusal  to  render  on  the  fact  that  the  cause  was  tried 
by  jury  will  be  eliminated  therefrom. 

The  motion  is  overruled. 

Overruled. 
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Emma  B.  Smith  et  al.  v.  International  &  Great  Northern 

Railroad  Company. 

Decided  January  6,  1904. 

1*— Railroads — Trespassers  on  Track — Ordinary  Care. 

A  charge  that  It  is  the  duty  of  those  operating  railroad  trains  to  exercise 
ordinary  care  to  avoid  injury  to  persons  on  the  track  applies  alike  to  trespass- 
ers and  those  lawfully  on  the  track,  and  a  special  charge  defining  trespass- 
ers and  licensees  is  not  necessary* 

2. — Same— Railroad    Track    at    Highway— Trespassers— Contributory    Negli- 
gence. 

Where,  by  public  use  and  acquiescence  on  the  part  of  a  railroad  com- 
pany, its  track  has  become  a  thoroughfare  for  pedestrians,  this  license  ex- 
tends only  to  the  use  of  the  track  as  a  highway,  and  persons  who  sit  or 
sleep  on  such  track  are  trespassers  and  guilty  of  the  grossest  negligence,  and 
the  only  duty  which  those  operating  the  train  owe  to  them  is  to  use  every 
means  in  their  power  to  prevent  injury  after  discovering  their  perilous  po- 
sition. 

3.— Evidence— -Dying  Declarations. 

Declarations  by  a  person  Injured  on  a  railway  track,  made  a  short  time 
before  he  died,  as  to  the  circumstances  under  which  he  was  injured,  were 
admissible  for  defendant  as  dying  declarations  against  his  interest,  in  a 
suit  for  injuries  resulting  in  hjs  death,  though  not  constituting  res  gestae. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  H.  Clark. 

P.  H.  Swearingen,  Edw.  Dwyer,  and  W.  S.  Anderson,  for  appellant. 

Kicks  &  Hicks,  for  appellee. 

FLY,  Associate  Justice. — Appellants  sought  to  recover  in  the  Dis- 
trict Court  damages  accruing  by  reason  of  the  death  of  Joseph  Oliver 
Smith,  the  husband  of  Emma  B.  Smith  and  the  father  of  the  other  two 
appellants.  The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee. 

It  appears  from  the  statement  of  facts  that  deceased  and  Emery  A. 
Turner  left  Taylor,  Texas,  late  in  the  afternoon  of  July  7,  1902,  to  go 
to  Bockdale.  They  were  walking,  and  went  about  one  and  a  half  mile 
when  they  were  stopped  by  a  heavy  rain.  They  went  under  a  shed  and 
remained  until  8  o'clock  when  they  started  back  to  Taylor,  and  the 
road  being  very  muddy  they  went  through  a  gate  and  walked  on  the 
railroad  track,  which  was  fenced.  After  going  about  500  yards  from 
the  gate  they  sat  down  on  the  track,  and  according  to  the  evidence  of 
Turner,  had  just  seated  themselves  with  their  faces  towards  Taylor  when 
they  were  struck  by  a  rapidly  moving  train  and  both  were  badly  injured. 
Smith  died  from  his  injuries.  Smith,  a  short  while  before  he  died, 
stated  that  he  and  Turner  were  asleep  when  they  were  struck  by  the 
train,  and  Turner  stated  to  one  witness,  a  short  time  after  the  accident, 
that  he  was  cutting  a  whip  handle  when  he  was  struck,  and  to  another 
that  he  was  asleep  at  the  time.  On  the  trial  he  testified  that  Smith 
was  about  to  pull  off  his  shoe  and  he  was  cutting  on  a  pencil  when  they 
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were  struck.  It  was  a  dark  night;  it  was  raining  very  hard  and  a  strong 
wind  was  blowing.  The  evidence  justified  the  jury  in  finding  that  the 
men  were  asleep  on  the  track.  That  part  of  the  track  where  the  acci- 
dent occurred  had  been  used  by  people  as  a  pathway.  The  employes  on 
the  train  that  struck  the  two  men  did  not  discover  them  on  the  track, 
although  they  kept  an  outlook. 

The  first  assignment  of  error  is  not  well  taken.  The  court  had 
charged  the  jury  that  it  is  the  duty  of  those  operating  railroad  trains 
to  exercise  ordinary  care  to  avoid  injury  to  persons  on  the  track,  and 
it  was  unnecessary  to  repeat  it  in  a  special  charge.  The  charge  given 
by  the  court  applied  to  all,  trespassers  as  well  as  those  lawfully  on  the 
tracks,  and  there  was  no  call  for  a  charge  defining  trespassers  and 
licensees. 

If  it  be  conceded  that  the  railroad  track,  by  public  use  and  acqui- 
escence on  the  part  of  the  railroad  company,  had  become  a  thoroughfare 
for  pedestrians,  Smith  and  Turner  were  trespassers,  whether  they  were 
sitting  down  on  the  track  pulling  off  shoes,  cutting  on  whip  handles  or 
pencils,  or  were  asleep,  and  the  railroad  company  owed  them  no  duty 
except  to  use  every  means  to  prevent  injury  to  them,  after  discovering 
their  perilous  position.  If  the  public  had  a  license  to  use  the  track  as 
a  highway,  no  license  can  be  inferred  to  use  the  track  for  sleeping  or 
sitting  purposes.  In  the  case  of  Missouri  K.  &  T.  Ey.  Co.  v.  Cowles, 
29  Texas  Civ.  App.,  15G,  deceased  was  crossing  the  railroad  at  a  place 
where  the  public  was  licensed  to  go,  and  stopped  to  kick  a  coupler  on 
a  car,  and  while  so  engaged  was  run  over  and  killed,  and  this  court 
said:  "The  license  to  deceased  was  to  use  any  part  of  the  yard  for  the 
purpose  of  crossing  the  railroad  tracks,  and  for  that  purpose  alone,  and 
only  while  using  the  yard  with  that  object  in  view  did  the  duty  to  him 
exist  that  is  incumbent  upon  a  railroad  company  in  case  of  a  license.* 
Whether  the  public  had  a  license  to  use  the  track  or  not,  under  the 
facts  of  this  case,  is  of  no  importance.  The  two  men  were  trespassers, 
and  the  only  duty  that  the  railroad  company  owed  them  was  tP  use  all 
means  in  its  power  to  keep  from  injuring  them  after  they  were  dis- 
covered. If  men  can  go  upon  railroad  tracks  on  dark  nights  in  driving 
rains  and  sit  down  or  lie  down  and  be  considered  licensees  because 
people  were  accustomed  to  walking  on  the  track,  there  is  no  limit  to  the 
liability  of  railroad  corporations  to  trespassers  on  their  tracks. 

In  the  case  of  St.  Louis  S.  W.  By.  Co.  v.  Shiflet,  94  Texas,  131,  three 
boys  had  gone  upon  a  railroad  track  at  a  point  where  the  public  used 
it  as  a  pathway  and  were  killed.  It  was  presumed  that  they  were  asleep 
when  they  were  run  over  by  a  train  and  killed.  The  only  question  upon 
which  negligence  was  hinged  was  the  youth  and  indiscretion  of  the 
Shiflet  boy.  The  Supreme  Court  held  that  lack  of  discretion  did  not 
arise  under  the  facts  and  said:  "If  he  had  remained  awake,  either 
sitting  or  standing  upon  the  track,  and  the  accident  had  occurred  to 
him,  he  could  not  have  been  excused,  because  he  was  negligent  and  was 
responsible  under  the  facts  for  his  acts."    In  this  case  it  does  not  matter 
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whether  Smith  and  Turner  were  lying  down  or  sitting  down  on  the 
track,  or  were  awake  or  asleep,  they  were  guilty  of  the  grossest  character 
of  contributory  negligence,  and  in  the  absence  of  any  evidence  of  the 
discovery  of  their  perilous  position,  the  railroad  company  is  not  liable. 

None  of  the  objections  to  the  charge  is  well  taken.  The  law  appli- 
cable to  the  facts  was  fully  and  fairly  presented. 

The  admissibility  of  the  declarations  of  Smith  made  a  few  hours 
after  he  was  hurt  and  a  short  time  before  he  died,  to  the  effect  that  he 
was  asleep  when  struck  by  the  train,  need  not  be  tested  by  the  rules 
applied  to  res  gestae,  but  by  those  applicable  to  declarations  of  deceased 
persons,  made  against  their  interest.  It  was  clearly  shown  that  Smith 
was  conscious  and  his  mind  clear  when  he  said  that  he  was  asleep  on 
the  track  when  struck  by  the  train.  The  declaration  was  against  his 
interest.  It  would  be  extremely  improbable  that  such  declarations 
would  be  false.  He  must  have  known  whether  he  was  asleep  or  not 
when  he  was  injured.  The  declarations  were  admissible.  1  GreenL 
Ev.,  sees.  147-149. 

The  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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M.  T.  Peterson  v.  W.  J.  Martinez  &  Bros. 

Decided  January  7,  1904. 

Chattel  Mortgage — Evidence— Registration. 

A  chattel  mortgage,  though  duly  registered,  is  not  admissible  against 
one  not  a  party  thereto  until  its  execution  is  proven  as  at  common  law. 

Appeal  from  the  County  Court  of  Nacogdoches.  Tried  below  before 
Hon.  Robert  Berger. 

Mints  &  King,  for  appellant. 

m 

Brewer  &  Hodges,  for  appellee. 

ON  MOTION  FOR  REHEARING. 

GILL,  Associate  Justice. — At  a  former  day  of  this  term  the  judg- 
ment of  the  trial  court  in  this  cause  was  affirmed  by  us  without  written 
opinion. 

The  one  question  which  might  have  wrought  a  different  result  we 
thought  was  not  presented  in  such  form  as  to  require  our  notice,  and, 
being  technical  in  its  character,  we  were  not  inclined  to  relax  the  rules 
in  order  to  consider  it.  A  closer  inspection  of  the  bill  of  exceptions  has 
convinced  us  that  the  point  is  fairly  before  us  for  decision,  and  this 
conclusion  makes  it  necessary  to  state  the  case  and  the  question. 

The  plaintiff,  W.  J.  Martinez  &  Bro.,  sued  one  M.  Peterson  on  a 
promissory  note  for  $334.20  and  alleged  that  the  payment  thereof  was 
secured  by  M.  Peterson's  mortgage  on  certain  railroad  ties.  A  fore- 
closure of  this  mortgage  was  sought  and  it  was  further  alleged  that 
M.  T.  Peterson  was  in  possession  of  the  ties  with  notice  of  the  mortgage. 
For  the  purpose  of  the  foreclosure  he  was  made  a  party  defendant. 

The  defendants,  after  demurrer  and  exception,  each  answered  by 
general  denial  but  neither  interposed  a  plea  of  non  est  factum.  The 
note  and  mortgage  were  introduced  and  the  ties  were  shown  to  be  in 
possession  of  M.  T.  Peterson  with  notice  of  the  mortgage.  To  the  in- 
troduction of  this  mortgage  as  against  him  and  its  consideration  for 
the  purpose  of  affecting  his  rights  M.  T.  Peterson  objected  on  the  ground 
that  the  execution  of  the  mortgage  was  not  shown.  Though  the  pur- 
ported witnesses  to  the  execution  of  the  mortgage  were  present  in  court 
the  objection  was  overruled  and  the  witnesses  not  called.  Plaintiff 
obtained  judgment  against  both  defendants  as  prayed  for  and  M.  T. 
Peterson  has  appealed. 

The  admission  and  consideration  of  this  mortgage  against  appellant 
over  his  objection  is  the  question"  referred  to  above  and  the  error  which 
requires  the  granting  of  this  motion  and  the  reversal  of  the  judgment. 

A  chattel  mortgage,  though  duly  registered,  is  not  admissible  against 
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one  not  a  party  thereto  until  its  execution  is  proven  as  at  common  law. 
In  Betterton  v.  Echols,  85  Texas,  212,  and  Ames  Iron  Works  v.  Chinn, 
38  S.  W.  Rep.,  247,  the  exact  point  is  decided. 

For  these  reasons  our  former  judgment  is  set  aside,  and  the  judgment 
of  the  trial  court  in  so  far  as  it  involves  the  rights  of  M.  T.  Peterson  is 
reversed  and  the  cause  remanded  for  another  trial. 

Reversed  and  remanded. 
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Aetna  Insurance  Company  v.  W.  E.  Fitze. 

Decided  January  7,  1904. 

1  <— Insurance — Proof  of  Loss— Evidence. 

A  letter  from  the  »ttornev  of  tbe  insured  to  the  representative  of  the 
defendant  hel*  ar^i^pn^e  to  «b<**-  tv»at  nroofs  of  loss  claimed  to  be  9"fFo'ent 
bad  bpen  fnrHsbefl  b^  tbe  r>l-»l»^*fff  pv*  that  tbe  o>fen**nt  denied  al1  1'aHlUv, 
v-m^v*  p-o^p  «t  i-nnpresRarv  for  the  plaintiff  to  establish  tbe  fart  that  or°n*i 
of  Iops  had  been  furnished.  It  was  not  objectionable  as  hearsay  or  as  self- 
serving. 

2d — Same — Keeping  Set  of  Books. 

The  terms  of  the  policy  not  requiring  the  insured  to  keep  a  record  of 
goods  taken  out  of  his  stock  for  home  consumption,  and  only  to  keep  a  set 
of  books  including  all  sales,  purchases  and  shipments,  the  court  did  not  err 
in  refusing  special  instructions  to  the  jury  to  iind  for  defendant  on  proof 
that  the  insured  kept  no  record  of  goods  taken  from  his  stock  for  home  use. 

3. — Same — "Iron  Safe  Clause." 

While  the  "iron  safe  clause"  in  a  policy  of  insurance  is  a  warranty  the 
breach  of  which  will  avoid  the  policy,  forfeitures  are  not  favored,  and  it 
will  be  construed  in  favor  of  indemnity  if  it  is  open  to  two  constructions. 
The  inventories  and  books  and  evidence  as  to  the  manner  of  keeping  books 
were  all  before  the  jury  and  required  only  the  submission  of  a  substantial 
compliance  with  the  contract. 

4.— Same — Charge  of  Court — Proof  of  Loss. 

Under  the  facts  the  trial  court  properly  gave  special  instruction  as  fol- 
lows: In  order  to  avoid  the  payment  by  the  defendant  of  the  policies  sued 
upon  by  plaintiff  it  is  not  sufficient  for  defendant  to  show  in  the  books  of 
plaintiff  an  occasional  clerical  error  or  omission,  but  in  order  to  have  the 
effect  of  avoiding  the  policies  sued  upon,  the  defendant  must  show  that  the 
books  as  kept  by  the  plaintiff  were  not  kept  in  such  way  that  the  defendant 
could  with  reasonable  certainty  arrive  at  the  actual  loss  and  damage  sus- 
tained by  plaintiff,  and  if  from  the  books  you  find,  notwithstanding  such 
clerical  errors  or  omissions,  If  any  were  shown,  that  defendant  could  with 
reasonable  certainty  ascertain  the  actual  loss  occasioned  plaintiff  by  the  fire 
complained  of,  then  you  will  return  your  verdict  in  favor  of  plaintiff  on  this 
issue. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  .Hon. 
W.  P.  Hamblen. 

Alexander  &  Thompson  and  Ewing  &  Ring,  for  plaintiff  in  error. 

Hulcheson,  Campbell  £  Hutch eson,  for  defendant  in  error. 

GATCHETT,  Chief  Justice. — W.  E.  Fitze  brought  this  action  against 
the  Aetna  Insurance  Company  to  recover  upon  three  policies  of  fire  in- 
surance amounting  to  $4500.  The  defense  was  the  failure  of  the  assured 
to  comply  with  certain  stipulations  of  the  policies  known  as  the  "iron 
6afe  clause,"  requiring  the  taking  of  inventories,  the  keeping  and  preser- 
vation of  a  set  of  books  showing  a  complete  record  of  the  business 
transacted,  including  purchases  and  sales  and  shipments,  and  the  produc- 
tion after  the  fire  of  the  two  last  inventories  taken  and  the  books  as 
required.  There  was  a  jury  trial  which  resulted  in  a  judgment  in  favor 
of  the  plaintiff  for  the  amount  of  the  policies  sued  on. 

The  appeal  presents  questions  upon  the  admission  of  evidence,  the 
giving  and  refusing  of  charges  to  the  jury,  and  whether  -the  plaintiff's 
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right  to  recover  had  been  lost  by  a  breach  of  the  stipulations  contained 
in  the  "iron  safe  clause." 

The  three  policies  sued  on  were  issi^ed  a6  alleged  and  there  was  a 
destruction  of  the  goods  and  building  by  fire  on  august  28,  1902,  within 
the  periods  stipulated  therein,  and  the  plaintiff  was  entitled  to  a  judg- 
ment unless  there  had  been  a  breach  of  the  following  conditions  of  the 
policy : 

"1  he  following  covenant  and  warranty  is  hereby  made  a  part  of  this 
policy : 

al.  The  assured  will  take  a  complete  itemized  inventory  of  stock  on 
hand  at  least  once  in  each  calendar  year,  and  unless  such  inventory  has 
been  taken  within  twelve  calendar  months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within  thirty  days  of  issuance  of  this 
policy,  or  this  policy  shall  be  null  and  void  from  such  date. 

"2.  The  assured  will  keep  a  set  of  books,  which  shall  clearly  and 
plainly  present  a  complete  record  of  business  transacted,  including  all 
purchases,  sales  and  shipments,  both  for  cash  and  credit,  from  date  of 
inventory,  as  provided  for  in  first  section  of  this  clause,  and  also  from 
date  of  last  preceding  inventory,  if  such  has  been  taken,  and  during  the 
continuance  of  this  policy. 

"3.  The  assured  will  keep  such  books  and  inventory,  and  also  the 
last  preceding  inventor}',  if  such  has  been  taken,  securely  locked  in  a 
fire-proof  safe  at  night,  and  at  all  times  when  the  building  mentioned 
in  this  policy  is  not  actually  open  for  business,  or  failing  in  this,  the 
assured  will  keep  such  books  and  inventories  in  6ome  place  not  exposed 
to  a  fire  which  would  destroy  the  aforesaid  building,  and  unless  such 
books  and  inventories  are  produced  and  delivered  to  this  company  for 
examination,  this  policy  shall  be  null  and  void;  and  no  suit  or  action 
shall  be  maintained  hereon;  it  is  further  agreed  that  the  receipt  of 
such  books  and  inventories  and  the  examination  of  the  same  shall  not 
be  an  admission  of  any  liability  under  the  policy,  nor  a  waiver  of  any 
defense  to  the  same." 

The  assured  took  an  inventory  of  his  stock  in  January,  1902,  which, 
together  with  the  last  preceding  inventory  taken  in  January,  1901, 
and  his  books,  was  preserved  in  the  safe  and  all  were  produced  and 
delivered  to  the  company  for  examination.  The  assured  was  a  married 
man  and  kept  house  in  the  town  of  Livingston,  where  he  did  business. 
During  the  years  1901  and  1902  he  took  from  his  stock  dry  goods  and 
groceries  which  were  used  for  the  comfort,  convenience,  maintenance 
and  support  of  his  family.  No  record  was  kept  of  the  goods  thus  used, 
but  their  value  was  estimated  by  the  plaintiff  at  $30  a  month.  The 
books  did  not  show  the  freights  paid  and  the  freight  bills  were  burned 
in  the  fire.  The  freight  on  the  goods  were  a  part  of  their  cost.  No 
account  was  kept  of  the  cash  used  by  the  assured.  He  did  business  at 
only  one  place,  but  he  had  a  warehouse  near  the  store  upon  which  there 
was  a  separate  insurance  and  which  was  not  destroyed.  The  inventory 
of  January,  1902,  was  $5915.35.     Subsequent  purchases  amounted  to 
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$8374.83.  The  credit  sales  after  January  1,  1902,  were  $6200.75,  and 
the  cash  sales  were  $3523.75.  At  the  time  of  the  fire  there  was  $514 
worth  of  goods  in  the  warehouse.  Each  policy  contained  a  "three- 
fourths  loss  clause;"  that  is,  that  the  company  should  not  be  liable 
for  exceeding  its  proportionate  part  of  three-fourths  of  such  loss  as 
might  occur  considering  other  concurrent  insurance. 

The  first  assignment  of  error  is  upon  the  admission  in  .evidence  of  a 
letter  written  by  one  of  plaintiffs  attorneys  to  a  representative  of  the 
defendant.  For  the  purpose  of  showing  that  proofs  of  loss  had  been 
made,  and  if  not,  formally  waived  by  absolute  denial  of  liability,  the 
plaintiff  on  cross-examination  of  P.  P.  Tucker,  the  special  agent  of  the 
defendant,  brought  out  a  correspondence  between  plaintiffs  attorneys 
and  the  witness.  Four  letters,  were  read  in  evidence.  The  first  was 
from  plaintiff's  attorneys  to  Tucker,  stating  that  proofs  of  loss  had  been 
sent  which  had  been  pronounced  by  him  unsatisfactory  and  proffering 
to  meet  objections.  In  reply  to  this  letter,  it  was  claimed  that  the 
"iron  safe  clause"  had  not  been  complied  with  and  it  was  stated  that 
a  strict  compliance  with  all  the  terms  and  conditions  of  the  contract 
would  be  demanded,  but  if  the  attorne3rs  desired  to  take  up  the  settle- 
ment of  the  claim  on  a  non-waiver  agreement  that  plaintiff  had  given 
upon  a  compromise  basis  he  would  be  pleased  to  hear  from  them. 
Counsel  for  plaintiff  then  introduced  and  read  in  evidence  the  third 
letter  signed  J.  C.  Hutcheson,  one  of  plaintiff's  attorneys,  which  con- 
tained the  matter  objected  to,  as  follows :  "I  know  no  reason  why  the 
policies  of  Fitze  should  not  be  paid  in  full.  I  am  not  willing  to  enter 
into  negotiations  for  less  than  they  provide  for,  and  if  this  is  the  atti- 
tude which  necessitates  litigation  I  do  not-  see  how  it  is  to  be  avoided." 
Tucker  replied  to  this  letter,  noting  the  determination  not  to  take  up 
the  settlement  on  a  compromise  basis,  and  repeating  his  demand  in  his 
former  letter  for  a  strict  compliance  with  the  conditions  of  the  poli- 
cies. All  of  the  letters  were  admitted  without  objection  except  the 
contents  of  the  third  above  set  out.  This  letter  was  objected  to  on  the 
ground  that  it  was  an  expression  of  a  legal  opinion  of  counsel  for  plain- 
tiff upon  the  legal  rights  of  the  parties  in  the  case;  that  it  had  refer- 
ence to  negotiations  for  a  compromise;  and  was  immaterial  and  irrele- 
vant to  any  issue  in  the  case,  and  prejudicial,  and  was  hearsay  and  self- 
serving.  The  correspondence  was  admissible  to  show  that  proofs  of 
loss  claimed  to  be  sufficient  had  been  furnished  by  the  plaintiff  and 
that  the  defendant  denied  all  liability,  which  made  it  unnecessary  for 
the  plaintiff  to  establish  the  fact  that  proofs  of  loss  had  been  furnished. 
Insurance  Co.  v.  Lee,  73  Texas,  647;  Insurance  Co.  v.  Mattingly,  77 
Texas,  164. 

The  letter  was  the  only  one  of  the  four  that  passed  between  the  par- 
ties that  was  objected  to.  The  statement  that  the  writer  knew  of  no 
reason  why  the  policies  should  not  be  paid  in  full  was  not  the  expres- 
sion of  a  legal  opinion.  The  reference  to  a  compromise  was  in  reply 
to  a  letter  admitted  without  objection    and    already   in  evidence  and 
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could  not  have  injured  the  defendant.  It  was  not  objectionable  as 
hearsay  or  that  it  was  self-serving,  and  as  one  of  a  series  of  four  let- 
ters bearing  upon  the  transaction  between  the  parties  it  was  not  irrele- 
vant or  immaterial. 

The  second  and  third  assignments  of  error  complain  of  the  action  of 
the  court  in  refusing  special  instructions  requested  by  the  defendant 
directing  the  jury  to  find  a  verdict  in  its  favor  because  the  evidence 
showed  a  breach  of  the  contract  of  insurance  by  the  failure  of  the 
plaintiff  to  comply  with  the  stipulations  of  the  policies  contained  in 
the  "iron  safe  clause,"  in  failing  to  keep  a  complete  record  of  the  busi- 
ness transacted  including  all  purchases,  sales  and  shipments,  as  re- 
quired by  the  terms  of  the  policies  sued  upon;  and  {hat  the  taking  by 
plaintiff  from  his  store  of  merchandise  for  the  use  of  his  family  with- 
out making  a  record  of  such  merchandise  was  a  breach  of  the  stipula- 
tion to  keep  a  set  of  books.  The  terms  of  the  policy  did  not  require 
the  plaintiff  to  keep  a  record  of  the  goods  taken  out  of  stock  for  home 
consumption.  They  only  required  the  assured  to  Jceep  a  set  of  books 
including  all  sales,  purchases  and  shipments. 

While  the  "iron  safe  clause"  is  a  warranty  the  breach  of  which  will 
avoid  the  policy,  forfeitures  are  not  favored,  and  it  will  be  construed 
in  favor  of  indemnity  if  it  is  open  to  two  constructions.  The  inven- 
tories and  books  and  evidence  as  to  the  manner  of  keeping  books  were 
all  before  the  jury  and  required  the  submission  of  the  question  of  a 
substantial  compliance  with  the  contract.  There  was  no  error  in  the 
refusal  of  the  special  instructions  set  out  in  the  fourth  assignment  of 
error  requiring  the  jury  to  return  a  verdict  for  the  defendant  if  they 
believed  that  the  "iron  safe  clause"  had  not  been  complied  with  although 
a  loss  had  been  sustained  exceeding  the  amount  of  the  policy.  The 
charge  of  the  court  correctly  submitted  the  issues  to  the  jury  and  the 
requested  instruction  was  not  demanded  by  any  exigency  of  the  case. 

The  following  special  instruction  given  at  the  request  of  the  plaintiff 
is  assigned  as  error  in  the  fifth  assignment,  to  wit : 

"The  court  is  requested  by  the  plaintiff  to  charge  the  jury  as  fol- 
lows :  In  order  to  avoid  the  payment  by  defendant  of  the  policies  sued 
upon  by  plaintiff,  it  is  not  sufficient  for  defendant  to  show  in  the  books 
of  plaintiff  an  occasional  clerical  error  or  omission,  but  in  order  to 
have  the  effect  of  avoiding  the  policies  sued  upon,  the  defendant  must 
show  that  the  books  as  kept  by  plaintiff  were  not  kept  in  such  way  that 
the  defendant  could  with  reasonable  certainty  arrive  at  the  actual  loss 
and  damage  sustained  by  plaintiff,  and  if  from  the  books  you  find,  not- 
withstanding such  clerical  errors  or  omissions,  if  any  were  shown,  that 
defendant  could  with  reasonable  certainty  ascertain  the  actual  loss 
occasioned  plaintiff  by  the  fire  complained  of,  then  you  will  return 
your  verdict  in  favor  of  plaintiff  on  this  issue." 

This  instruction  was  properly  directed  to  the  state  of  the  evidence 
as  developed  on  the  trial  and  there  was  no  error  in  giving  it.  There 
can  be  no  objection  to  the  charges  set  out  in  the  tenth  and  eleventh 
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assignments  of  error.  Evidence  was  received  at  great  length  which 
showed  the  contents  of  the  books  and  the  method  of  keeping  them 
and  from  which  it  could  be  inferred  that  they  were  kept  iu  the  cus- 
tomary manner  of  keeping  books,  all  of  which  made  applicable  the 
charges  complained  of.  The  use  of  the  "not"  in  the  charge  set  out  in 
the  twelfth  assignment  is  clearly  a  clerical  error  which  could  not  have 
misled  the  jury  and  is  corrected  by  the  subsequent  pirt  of  the  charge. 
The  verdict  of  the  jury  is  fully  supported  by  the  evidence,  and  tliere 
being  no  error  requiring  a  reversal  of  the  judgment,  it  will  be  affirmed. 

Affirmed. 
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St.  Louis  Southwestern  Railway  Company  op  Texas  v. 

Noah  Swinney. 

Decided  January  9,  1904. 

1*— Disqualification  of  Judge— 8pecial  Term — Election  by  Bar. 

Where,  at  the  time  duly  appointed  for  holding  a  special  term  of  the  dis- 
trict court,  the  regular  judge  is  absent  holding  court  In  another  county  of 
the  district,  the  election  of  a  special  judge  is  authorized  .and  valid.  Following 
Railway  Co.  v.  Huff,  2  Texas  Law  Journal,  438. 

2. — Negligence  of  Stranger  Concurring  With  That  of  Fellow  8ervant. 

Although  the  negligence  of  a  fellow  servant  contributes  to  an  injury,  the 
proximate  cause  of  vs  hich  was  the  negligence  of  a  stranger,  the  latter  is  never- 
theless liable  therefor  as  a  joint  wrongdoer. 

-    Appeal  from  the  District  Court  of  Hunt.    Tried  below  before  Hon. 
T.  D.  Montrose,  Special  Judge. 

E.  B.  Perl-ins  and  Crosby  £  Vinsmore,  for  appellant. 

Yates  &  Carpenter,  for  appellee. 

TALBOT,  Associate  Justice. — Swinney  was  a  fireman  on  a  loco- 
motive drawing  a  freight  train  of  the  Sherman,  Shreveport  &  Southern 
Railway,  and  on  the  24th  day  of  September,  1900,  while  in  the  dis- 
charge of  his  duties,  the  engine  and  train  on  which  he  was  at  work 
collided  with  an  engine  and  freight  train  operated  by  appellant  at  the 
intersection  and  crossing  of  appellant's  railroad  and  the  road  of  the 
said  Sherman,  Shreveport  &  Southern  Railway,  in  the  city  of  Green- 
ville. By  reason  of  the  collision  the  engine  of  the  Sherman,  Shreve- 
port &  Southern  Railway  was  overturned  and  appellee  thereby  injured. 
The  proximate  cause  of  the  collision  and  appellee's  injury  was  the  negli- 
gence of  the  employes  of  appellant  in  charge  of  its  said  train  in  the 
respects  alleged  by  appellee,  and  the  evidence  tends  to  show  that  said 
collision  and  injury  were  contributed  to  by  the  negligence  of  the  engi- 
neer operating  the  engine  which  appellee  was  firing.  Appellee  was  not 
guilty  of  contributory  negligence,  and  the  verdict  is  warranted  by  the 
evidence.  This  suit  was  brought  on  June  29,  1902,  against  appellant 
to  recover  danuges  for  the  injury  sustained,  and  resulted  in  a  verdict 
and 'judgment  for  appellee  in  the  sum  of  $650. 

Appellant  complains  in  its  first  assignment  of  error  in  being  required 
to  go  into  trial  at  a  special  term  of  the  court  and  before  a  special  judge, 
elected  by  the  practicing  attorneys.  The  special  terms  had  been  regu- 
larly ordered,  but  on  the  day  appointed  for  it  to  begin  the  regular  judge 
of  the  district  was  absent  holding  a  term  of  his  court  in  another  county 
of  the  district.  The  contention,  in  effect,  is  that  when  a  special  term 
of  the  court  is  called  and  the  regular  judge  is  not  present  on  the  day 
when  the  term  is  to  begin,  but  is  away  holding  a  regular  term  of  his 
court  in  some  other  county  of  his  district,  the  election  of  a  special  judge 
to  preside  at  the  special  term  is  unauthorized  and  void.    This  court 
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had  occasion  very  recently  to  pass  upon  this  question  in  the  case  of  the 
Missouri  K.  &  T.  Ey.  Co.  v.  Huff,  2  Texas  Law  Journal,  438,  and  these 
decided  against  the  position  assumed  by  appellant  in  this  case  The 
reasons  for  our  holding  are  sufficiently  given  in  the  case  of  Huff,  supra, 
and  it  is  unnecessary  that  we  add  anything  to  the  discussion  of  that 
proposition.     See  also,  Munzesheimer  v.  Fairbanks,  82  Texas,  351. 

The  only  remaining  question  is,  can  the  negligence  of  the  engineer 
in  charge  of  the  engine  which  appellee  was  assisting  to  operate  in  the 
capacity  of  fireman  at  the  time  he  was  injured,  which  contributed  to 
the  collision  and  his  injury,  be  imputed  to  appellee  and  preclude  a 
recovery,  he  being  free  from  negligence  himself.  The  question  was 
raised  in  the  trial  court  by  special  charges  requested  by  appellant, 
which  were  refused,  and  is  presented  in  this  court  by  proper  assign- 
ments of  error. 

The  doctrine  is  well  recognized  that  a  servant  injured  by  the  con- 
current negligence  of  his  master  and  a  fellow  servant,  can  recover 
against  the  master.  This,  it  is  said,  is  because  the  master  in  such  case 
would  be  one  of  two  joint  wrongdoers  or  tort  feasors,  and  as  such  would 
be  responsible  to  the  servant.  The  negligence  of  the  fellow  servant  will 
not  be  imputed  to  the  servant  injured  and  thus  relieve  the  master  from 
liability.  Having  been  injured  by  the  combined  negligence  of  the 
master  and  his  fellow  servant,  the  injured  party  may  have  his  action 
against  either  or  both.  It  is  held  that  the  principle  applies  to  a  stranger 
with  much  stronger  reason.  The  case  of  Fort  Worth  &  D.  C.  Ey.  Co.  v. 
Mackney,  83  Texas,  410,  18  S.  W.  Eep.,  952,  is  in  point.  In  that  case 
Judge  Collard,  speaking  for  the  court,  said:  "The  servant  contracts 
with  the  master,  and  it  is  for  him  alone  that  he  assumes  the  risks  of 
his  fellow  servants'  negligence.  The  master  himself  would  be  liable  in 
the  place  of  the  stranger,  and  by  a  much  stronger  reason  the  stranger 
would  be.  There  is  no  express  or  implied  contract  with  the  stranger 
to  assume  any  risks  on  his  account."  Eailway  Co.  v.  Chambers,  68 
Fed.  Eep.,  148;  Perry  v.  Lansing,  17  Hun,  34;  Eailway  Co.  v.  Cum- 
mins, 106  U.  S.,  700 ;  Gray  v.  Philadelphia  &  B.  Ey.  Co.,  22  Am.  and 
Eng.  By.  Cas.,  351.  In  the  case  of  Gray  v.  Philadelphia  &  R.  Ey.  Co., 
supra,  the  precise  question  involved  in  the  case  we  are  considering  was 
before  the  court,  and  the  defendant  requested  the  court  to  instruct  the 
jury,  "that  plaintiff,  being  a  fellow  servant  with  the  engineer  of  the 
Lehigh  Valley  Company  and  being  engaged  in  a  joint  interprise  with 
him,  could  not  recover,  if  they  found  that  the  engineer's  negligence 
contributed  to  the  collision."  The  court  in  discussing  the  proposition 
6aid:  "Although  the  plaintiff  was  a  fellow  servant  of  the  engineer  he 
was  a  subordinate,  and  had  no  control  over  the  movements  of  the  loco- 
motive. If  he  was  not  guilty  of  any  personal  negligence  and  did  not 
countenance  the  negligent  conduct  of  his  feltow  servant,  upon  reason 
and  according  to  the  weight  of  authority  he  ought  not  to  be  precluded 
from  a  recovery  against  the  defendant."  It  follows  that,  although  the 
negligence  of  a  fellow  servant  contributes  to  an  injury,  the  proximate 
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cause  of  which  was  the  negligence  of  a  stranger,  the  same  is  no  defense 
to  the  latter.  This  doctrine  is  supported  by  reason  and  authority,  and 
i9  in  accord  with  our  views  upon  the  subject.  There  is  no  error 
assigned  to  the  court's  charge  as  actually  given  in  this  case.  And 
while  adhering  to  the  principles  of  law  enunciated  in  the  authorities 
referred  to,  the  court  guarded  the  rights  of  appellant  by  instructing 
the  jury  that  appellee  could  not  recover  if  guilty  of  negligence  himself, 
contributing  to  his  injury,  or  if  he  acquiesced  or  participated  in  the 
negligence  of  his  engineer.  There  was  no  error  in  the  action  of  the 
court  below  in  the  respects  complained  of;  the  verdict  is  justified  and 
supported  by  the  evidence,  and  the  judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  Pacific  Eailway  Company  v.  H.  S.  Fenwick. 

Decided  January  9,  1904. 

1^— Railway    Companies— Contract    Exempting    from    Liability — Train    News 
Agent. 

Under  the  constitutional  and  statutory  provisions  in  this  State  declaring 
railroads  to  be  public  highways  and  all  railroad  companies  common  carriers, 
and  providing  that  they  shall  not  in  any  manner,  by  special  contract  or  other- 
wise, limit  or  restrict  their  liability  as  it  exists  at  common  law,  a  railroad 
company  can  not  escape  liability  for  personal  injury  resulting  from  its  own 
negligence  to  a  newsboy  serving  on  its  trains,  by  virtue  of  a  provision  in  a 
contract  made  by  it  with  the  news  company,  and  also  in  the  contract  made 
by  the  news  company  with  the  newsboy  (a  minor)  and  with  his  father,  ex- 
empting the  railroad  company  from  liability  for  injury  received  while  riding 
on  the  trains  in  such  service.  Const.,  art.  10,  sec  2;  Rev.  Stats.,  arts.  319, 
320,  4540. 

2*— Same— Passenger  Defined. 

Where  a  railway  company  undertakes  to  transport  a  person  the  relation 
of  carrier  and  passenger  exists  between  them,  and  this  whether  the  carrier 
receives  an  agreed  compensation  for  the  transportation  of  such  person,  or 
Is  compensated  therefor  by  the  charge  for  the  car  or  for  transportation  of 
the  property  of  which  such  person  has  charge,  or  receives  no  compensation 
whatever  for  carrying  such  person.  If  the  railway  company  undertakes  the 
transportation  of  the  person  at  all,  it  does  it  in  the  capacity  of  a  common 
carrier. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
M.  E.  Smith. 

T.  J.  Freeman  and  Stanley,  Spoonts  &  Thompson,  for  appellant 

Carlock  &  Gillespie,  for  appellees. 

SPEER,  Associate  Justice. — H.  S.  Fenwick  and  Charles  Fenwick, 
father  and  son,  prosecuted  this  as  a  consolidated  suit  against  the  Texas 
&  Pacific  Eailway  Company  and  the  Crescent  News  and  Hotel  Company, 
to  recover  demages  for  an  injury  to  the  son  occasioned  by  the  negligent 
derailment  of  one  of  the  railroad  company's  passenger  trains  upon  which 
he  was  riding  as  a  newsboy. 

The  railroad  company  defended  by  pleading  the  general  issue,  and 
specially  the  release  embodied  in  the  following  contracts,  viz: 

"This  contract,  made  this  18th  day  of  December,  1901,  between  the 
Texas  &  Pacific  Railway  Company,  party  of  the  first  part,  and  the 
Crescent  News  and  Hotel  Company,  party  of  the  second  part,  wit- 
neescth :  That  the  party  of  the  first  part,  in  consideration  of  the  stipu- 
lations hereinafter  contained,  hereby  grants  to  the  party  of  the  second 
part  for  the  term  of  one  year  the  exclusive  news  privilege  of  the  Texas 
&  Pacific  Railway,  beginning  January  1,  1902;  and  the  party  of  the 
first  part  agrees  to  transport,  free  of  charge  on  each  of  its  passenger 
trains,  except  limited  special  trains,  one  of  the  news  agents  of  the  party 
of  the  second-  part,  together  with  boxes  containing  necessary  stocks 
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for  sale  upon  the  train,  said  boxes  to  be  suitable  in  size  and  shape,  not 
to  exceed  five  hundred  pounds  in  weight,  and  to  be  transported  in  second 
class  coach  of  said  train.  Sufficient  room  for  the  disposal  of  said  boxes 
of  stock  will  be  allowed  by  train  employes  of  the  party  of  the  first  part. 
Said  party  of  the  first  part  further  agrees  to  transport,  free  of  charge 
in  baggage  car,  packages  of  supplies  intended  exclusively  for  the  use  of 
the  party  of  the  second  part,  and  its  business  under  this  agreement;  and 
to  provide  annual  passes  for  two  officials  of  the  party  of  the  second  part, 
and  such  trip  passes  as  it  may  from  time  to  time  have  occasion  to  send 
over  the  line  of  the  party  of  the  first  part,  exclusively  on  its  business 
contemplated  under  this  agreement.  The  party  of  the  second  part,  in 
consideration  of  the  above  granted  privileges,  hereby  agrees  to  pay  the 
party  of  the  first  part  the  sum  of  twelve  thousand  six  hundred  dollars 
per  annum,  to  be  paid  in  monthly  payments  of  one  thousand  and  fifty 
dollars  per  month,  during  the  term  of  this  agreement;  said  sum  to  be 
paid  to  the  treasurer  of  the  Texas  &  Pacific  Railway  Company  at  Dallas,, 
Texas,  by  the  party  of  the  second  part  on  or  before  the  fifth  day  of  each 
month,  and  any  failure  or  refusal  on  the  part  of  the  party  of  the  second 
part  to  make  any  payment  as  above  provided,  shall,  at  the  option  of  the 
party  of  the  first  part,  render  this  agreement  void,  and  said  party  of 
the  first  part  may  refuse  to  permit  the  said  party  of  the  second  part  to 
further  enjoy  the  privileges  above  granted.  Said  party  of  the  second 
part  further  agrees  to  employ  as  its  agents  on  the  trains  of  the  said 
railway  persons  of  suitable,  cleanly  and  respectable  appearance,  behavior 
and  habits,  and  to  uniform  said  agents,  and  to  require  that  each  and 
every  person  employed  by  it  under  this  provision  sign  a  release  for  all 
claim  for  damages  for  personal  injuries  received  in  any  manner  while 
upon  the  trains  or  premises  of  said  railway,  and  said  party  of  the  second 
part  further  agrees  to  protect  and  make  good  to  the  party  of  the  first 
part  any  claims  for  damages  and  personal  injuries  or  destruction  of 
property  which  may  be  brought  against  said  party  of  the  first  part  by 
employes  or  officers  of  said  party  of  the  second  part  during  the  con- 
tinuance of  this  agreement.  Said  party  of  the  second  part  further 
agrees  to  provide  for  sale  upon  the  passenger  trains  of  said  railway  and 
at  the  station  during  the  time  the  train  stops,  newspapers,  books,  periodi- 
cals, stationery,  candies,  fruits,  confections,  cigars  and  tobacco,  cake 
and  other  refreshments,  and  any  other  goods  and  specialties  usually 
sold  by  well  regulated  news  companies  on  passenger  trains,  but  no  ob- 
scene or  objectionable  literature  of  any  kind  shall  be  offered  for  sale  or 
carried  on  the  trains  by  the  agents  of  said  party  of  the  second  part,  and 
all  goods  sold  or  offered  for  sale  under  this  agreement  shall  be  good  in 
quality  and  reasonable  in  price.  The  agents  and  employes  of  the  parties 
of  the  second  part  while  upon  the  trains  and  premises  of  the  said  rail- 
way shall.be  subject  to  the  train  rules  of  the  party  of  the  first  part,  and 
for  improper  behavior  while  upon  the  trains  of  the  said  railway  may  be 
summarily  dismissed  by  the  train  conductor,  and  shall  not  be  again  em- 
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ployed  by  the  second  party  except  by  consent  of  the  party  of  the  first 
part.  This  agreement  is  conditioned  upon  the  prompt  and  faithful 
compliance  of  the  party  of  the  second  part  with  all  the  stipulations 
contained  herein,  and  the  party  of  the  first  part  may  at  its  option  de- 
clare it  void  for  any  violation  of  its  provisions  by  the  party  of  the  second 
part,  upon  reasonable  notice  by  the  party  of  the  first  part. 

"In  witness  whereof,  the  parties  hereto  sign  their  names  the  day  and 
year  first  above  written. 

"The  Texas  &  Pacific  Railway  Company, 
"By  (Signed)  L.  S.  Thorpe,  1st  Vice-President  &  Genl.  Manager. 

"The  Crescent  News  &  Hotel  Company, 
"By  (Signed)  John  H.  Coniff,  General  Manager. 

"Witness:    Signed)  C.  C.  Crow,  Robert  Strong. 

"Release.  Whereas  I,  Charles  S.  Fenwick,  age  18  years,  have  been 
employed  by  the  Crescent  News  and  Hotel  Company  as  news  agent,  I 
hereby  agree  to  release  said  Crescent  News  and  Hotel  Company  and  any 
and  all  railroad  companies  and  other  corporations  or  persons  upon  whose 
roads,  stations,  boats,  landings  or  trains  I  may  prosecute  my  business 
as  such  agent,  from  any  and  all  claims  for  damages  for  any  injury  that 
may  be  done  me  from  any  cause  while  so  employed,  and  I  hereby  agree 
not  to  claim  or  demand  from  said  Crescent  News  and  Hotel  Company 
or  other  corporation  or  person  upon  whose  roads,  stations,  boats,  land- 
ings or  trains,  said  Crescent  News  and  Hotel  Company  may  transact  its 
business,  any  damages  or  compensation  for  any  injury  I  may  incur 
whatever,  while  prosecuting  my  business  as  said  agent  in  or  upon  the 
said  roads,  stations,  boats,  landings  or  trains. 

"Signed  and  dated  at  Fort  Worth  in  the  State  of  Texas  this  14th  day 
of  June,  1902. 

(Signed)     "Chaeles  S.  Fenwick. 

"In  the  presence  of,  as  witnesses  (Signed)  R.  C.  Patty,  H.  F.  Botto. 

"Release.  Whereas,  Charles  Fenwick,  age  18,  has  been  employed  by 
the  Crescent  News  &  Hotel  Company  as  news  agent;  now  therefore  I, 
H.  S.  Fenwick,  his  father,  do  hereby  give  my  consent  to  said  employ- 
ment, and  by  these  presents  hereby  ratify  and  confirm  the  same,  and 
do  hereby  release  and  discharge  the  said  Crescent  News  and  Hotel  Com- 
pany for  all  claims  I  have  for  his  services  during  the  time  he  may  be 
employed,  and  the  said  Crescent  News  and  Hotel  Company  is  authorized 
and  empowered  to  make  payment  of  all  sums  due  the  said  Charles  S. 
Fenwick  for  his  services  to  the  said  Charles  S.  Fenwick,  and  his  receipt 
therefor  shall  be  deemed  a  full  satisfaction  thereof  as  against  all  parties. 
And  in  consideration  of  said  employment  and  one  dollar  to  me  in  hand 
paid,  the  receipt  of  which  is  hereby  acknowledged,  I  do  hereby  release 
from  all  claims,  demands,  actions  and  causes  of  action  which  might 
arise  by  reason  of  any  injury  to  the  person  or  property  of  the  said  Charles 
S.  Fenwick  the  said  Crescent  News  and  Hotel  Company  and  any  and 
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all  railroad  companies  or  other  corporations  or  persons  upon  whose 
roads,  stations,  boats,  landings  or  trains  the  said  Charles  8.  Fenwick 
may  prosecute  his  business. 

"Witness  our  hands,  this  13th  day  of  June,  1902,  at  Decatur,  Wise 
County,  Texas. 

(Signed)    "H.  S.  Fenwick. 
''Witness:    (Signed)     C.  H.  Knox." 

This  contract  of  release  is  attacked  by  appellee  as  being  void  for  the 
reason  that  it  contravenes  public  policy,  and  is  further  contended  to  be 
not  binding  on  the  son  because  of  his  minority. 

There  was  a  trial  and  verdict  against  the  railroad  company  in  favor 
of  Charles  for  $1500,  and  in  favor  of  H.  S.  Fenwick  for  $500,  and  a 
verdict  in  favor  of  the  News  and  Hotel  Company. 

The  charge  of  the  court  is  not  subject  to  the  objections  urged  in  the 
first  and  second  assignments  of  error,  and  the  only  question  we  deem  it 
necessary  to  discuss  is  the  validity  or  invalidity  of  the  contract  exempt- 
ing appellant  from  liability. 

It  is  conceded  by  appellant  that  the  law  books  are  full  of  decisions 
that  a  common  carrier  can  not  contract  against  its  own  negligence,  and 
that  such  is  the  law;  but  it  is  contended,  and  with  apparent  reason, 
that  the  relation  of  common  carrier  and  passenger  does  not  exist  where 
the  railroad  company  undertakes  to  transport  a  person  under  the  cir- 
cumstances here  shown.  It  is  argued  that  "where  a  railroad  company 
undertakes  to  do  that  about  which  the  duties  of  a  common  carrier  are 
not  concerned,  a  different  question  arises,  and  in  such  instances  the 
rules  of  private  contracts  govern."  To  this  last  proposition  we  may 
for  the  purposes  of  this  opinion  assent,  but  this  only  postpones  the  real 
question  in  the  case,  which  is,  did  the  railway  company  in  its  dealing 
with  appellee  occupy  toward  him  the  relation  of  common  carrier?  That 
it  did  not  we  are  cited  to  the  reasoning  of  the  United  States  Supreme 
Court  in  Baltimore  &  O.  S.  Ry.  Co.  v.  Voigt,  176  U.  S.,  498,  44  L.  Ed., 
560,  and  the  line  of  cases  there  approved.  In  that  case  Voigt  was 
an  express  messenger  in  the  employ  of  an  express  company,  and  was 
riding  in  a  railway  car  set  apart  for  carrying  express  matter.  He 
was  injured  through  the  negligence  of  the  railway  company,  but  was 
denied  a  recovery  because  of  a  contract  of  release  substantially  the 
same  as  the  one  here  pleaded.  To  the  same  effect  are  most  of  the 
cases  in  the  United  States  where  the  question  has  been  under  con- 
sideration, and  were  we  to  be  governed  by  mere  numerical  strength  of 
decisions  or  even  the  weight  of  authority  elsewhere,  we  would  undoubt- 
edly uphold  the  right  to  make  the  contract  in  this  case,  but  we  are 
unwilling  to  aid  in  committing  this  State  to  such  a  doctrine.  We  are 
also  cited  to  the  decision  of  our  own  Supreme  Court  in  Missouri  K.  & 
T.  By.  Co.  v.  Carter,  95  Texas,  461,  in  which  it  was  held  that  a  railroad 
company  could  lawfully  contract  for  immunity  against  the  negligence 
of  its  servants  in  communicating  fire  to  property  adjacent  to  its  right 
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of  way.  This  may  be  so ;  we  have  no  war  to  make  upon  that  holding, 
but  do  not  think  it  conclusive  upon  the  question  here  presented.  And 
it  may  be  true,  as  evidenced  by  the  quotations  in  the  Carter  case  from 
the  line  of  decisions  above  referred  to,  that  our  Supreme  Court  ap- 
proved the  doctrine  that  a  railroad  could  enter  into  a  contract  of 
carriage  as  a  private  carrier  in  this  State,  in  such  way  as  to  exempt  it 
from  the  results  of  its  own  negligence,  but  we  will  not  attribute  such 
an  intention  to  them  in  the  decision  of  that  case. 

The  gist  of  the  reasoning  in  those  cases  which  uphold  such  contracts, 
is,  that  the  railroad  company,  in  doing  that  which  under  the  law  it  is 
not  its  business  to  do  as  a  common  carrier,  has  the  right  to  act  in  the 
capacity  of  a  private  carrier,  and  to  impose  immunity  from  liability 
for  negligence  as  a  condition  precedent  to  its  engaging  in  such  under- 
taking. Baltimore  &  0.  S.  Ry.  Co.  v.  Voigt,  supra;  Railway  Co.  v.  Ma- 
honey,  148  Ind.,  196,  40  Law.  Rep.  Ann.,  101 ;  Railway  Co.  v.  Keefer, 
146  Ind.,  21,  38  Law,  Rep.  Ann.,  93,  44  N".  E.  Rep.,  796;  Bates  v. 
Railway  Co.,  147  Mass.,  255,  17  N.  E.  Rep.,  633 ;  Robertson  v.  Railway 
Co.,  156  Mass.,  536,  31  N.  E.  Rep.,  650;  Griswold  v.  Railway  Co.,  53 
Conn.,  371,  4  Atl.  Rep.,  261 ;  Coup  v.  Railway  Co.,  56  Mich.,  Ill,  22 
N.  W.  Rep.,  215;  Railway  Co.  v.  Lockwood,  17  Wall.,  357,  21  L.  Ed., 
627.  But  with  us  can  a  railway  company  in  any  case  constitute  itself 
a  private  carrier  of  persons  or  property?  By  the  terms  of  the  Consti- 
tution of  this  State  railroads  are  declared  to  be  "public  highways"  and 
all  railroad  companies  "common  carriers."  Const.,  art.  10,  sec.  2.  By 
statute  it  is  provided  that  "the  duties  and  liabilities  of  carriers  in  this 
State  shall  be  the  same  as  are  prescribed  by  the  common  law,"  and  that 
they  "shall  not  limit  or  restrict  their  liability  as  it  exists  at  common 
law,  by  any  general  or  special  notice,  or  by  inserting  exceptions  in  the 
bill  of  lading  or  memorandum  given  upon  the  receipt  of  the  goods  for 
transportation,  or  in  any  other  manner  whatever,  and  no  special  agree- 
ment made  in  contravention  of  the  foregoing  provisions  of  this  article 
shall  be  valid."    Rev.  Stats.,  arts.  319,  320. 

It  is  the  business  of  a  common  carrier  to  carry  persons  and  property 
for  hire.  If  it  undertakes  to  transport  a  person,  the  relation  of  carrier 
and  passenger  exists  between  them.  It  is  said  in  Gulf  C.  &  S.  P.  Ry, 
Co.  v.  Wilson,  79  Texas,  375,  that  "essentially  the  relation  of  carrier 
and  passenger  exists  in  every  case  in  which  the  carrier  receives  and 
agrees  to  transport  another  not  in  its  employment,  whether  this  be  by 
contract  between  them  or  between  the  carrier  and  some  other  person 
in  whose  employment  the  person  to  be  carried  is,  for  the  purpose  of 
transacting  on  the  train  the  business  of  his  employer,  as  in  case  of 
mail  agents,  express  agents  or  messengers,  and  others  having  duties  to 
their  employers  to  perform  which  can  be  performed  only  by  such  person, 
traveling  on  railway  trains  or  other  public  conveyances.  Whether  the 
public  carrier  of  passengers  receives  an  agreed  compensation  for  the 
transportation  of  such  persons,  is  compensated  therefor  by  the  charge 
for  the  car  or  for  transportation  of  the  property  of  which  the  person 
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to  be  carried  has  charge,  or  receives  no  compensation  whatever  for  the 
carriage  of  such  a  person,  is  a  matter  of  no  importance.  It  is  enough 
that  he  is  lawfully  on  the  car  and  entitled  to  transportation  to  give 
him  the  character  of  passenger  and  to  entitle  him  to  recover  for  an 
injury  resulting  from  the  negligence  of  the  carrier  or  its  servants,  if 
this  occurs  without  fault  on  his  part."  That  was  the  case  of  a  mail 
agent  riding  in  a  mail  car  which  was  shown  to  be  more  dangerous  than 
the  ordinary  passenger  coaches. 

Accordingly  it  is  held  that  persons  riding  on  free  passes,  or  drover's 
passes,  are  passengers;  and,  too,  whether  they  ride  on  passenger  trains 
or  on  freight  trains.  In  all  such  cases  the  carrying  company  owes  the 
passenger  the  duty  of  exercising  the  highest  degree  of  care  for  his 
safety.  Railway  Co.  v.  McGowan,  65  Texas,  643 ;  Railway  Co.  v.  Flood, 
5  Texas  Ct.  Sep.,  925;  Railway  Co.  v.  Ivy,  71  Texas,  409;  Railway  Co.  v. 
Rogers,  21  Texas  Civ.  App.,  605;  Harden  v.  Railway  Co.,  8  Texas  Ct. 
Rep.,  714,  1  GammePs  Law  Journal,  1036. 

Now,  it  will  not  do  to  say  that  because  the  railroad  company  is  under 
no  legal  obligation — not  its  business — as  a  common  carrier,  to  transport 
a  person  at  a  reduced  rate  of  fare,  or  without  compensation,  or  to  trans- 
port him  in  an  unusual  way  or  at  an  irregular  hour,  that  it  therefore 
may  undertake  such  transportation  as  a  private  carrier  upon  terms  of 
liability  of  its  own  making.  If  it  undertakes  the  transportation  at  all, 
it  does  it  in  the  capacity  pf  a  common  carrier.  It  is  a  matter  of  no 
concern  that  the  passenger  is  carried  under  a  difEerent  contract  than 
that  upon  which  passengers  are  usually  carried,  or  that  he  remains 
continuously  upon  the  company's  trains,  or  thereon  transacts  a  business 
with  its  passengers.  Even  if  the  Voigt  case  and  the  other  express 
messenger  cases  cited  above  are  correctly  decided,  it  does  not  follow  at 
all  that  such  holding  would  be  proper  in  this  State  under  the  policy  of 
our  laws  to  treat  railroad  companies  as  common  carriers  only.  By  ex- 
press statute  railroad  companies  are  made,  in  effect,  common  carriers 
of  express  companies,  their  agents  and  merchandise.  Rev.  Stats.,  art. 
4540.  So  that  the  reason  which  underlies  the  decision  in  those  cases — 
L  e.,  that  the  railroad  companies,  when  transporting  the  merchandise 
and  servants  of  express  companies,  are  not  doing  so  as  common  carriers — 
does  not  exist  with  us.  " 

The  undoubted  policy  of  our  law,  evidenced  not  alone  by  the  express 
terms  of  the  organic  and  legislative  enactments,  but  by  the  judicial 
interpretations  thereof,  is  to  regard  railroad  companies  in  their  relation 
to  persons  and  property  being  transported  upon  their  trains,  as  common 
carriers  of  the  same.  If  this  conclusion  is  correct,  then  it  can  not  be 
denied  that  the  company  in  this  instance  had  no  power  to  contract  as  it 
did  with  reference  to  the  transportation  of  this  newsboy.  It  is  all  very 
nice  to  uphold  the  principle  of  freedom  of  contract,  but  when  that  free- 
dom involves  the  privilege  of  negligently  causing  the  death  of  a  passen- 
ger by  a  common  carrier,  all  the  authorities  agree  that  such  contract  is 
^reprobated  by  the  law.    Railway  Co.  v.  McGowan,  supra ;  Railway  Co.  v. 
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Ivy,  supra ;  Railway  Co.  v.  Flood,  supra ;  Railway  Co.  v.  Rogers,  supra ; 
Mexican  N.  R.  Co.  v.  Jackson,  118  Fed.  Rep.,  541) ;  Starr  v.  Railway  Co. 
(Minn.),  US)  N.  W.  Rep.,  G33;  Jones  v.  Railway  Co.  (Mo.),  28  S.  W. 
Rep.,  883,  20  Law.  Rep.  Ann.,  718. 

Finding  no  error  in  the  proceedings  of  the  District  Court,  its  judg- 
ment is  in  all  things  affirmed* 

Affirmed* 

Writ  of  error  refused. 
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Cameron  Mill  and  Elevator  Company  v.  B.  E.  Anderson. 

Decided  January  9,  1904. 

1. — Evidence— Value  of  8erviees  of  Nurse. 

It  was  not  competent  for  a  physician  to  testify  as  to  the  value  per  day  of 
the  services  of  a  nurse,  who  was  not  a  pioiessional  nurse,  wheie  su»:h  pnyai- 
cian  was  not  a  nurse  himself,  had  never  employed  one,  had  no  personal 
knowledge  on  the  subject,  and  the  basis  of  his  opinion  was  what  a  few  pro- 
fessional nurses  had  told  him. 

2. — Personal  Injury — Basis  of  Damages— Minor. 

In  an  action  of  damages  for  personal  injury  to  a  boy  It  was  competent 
to  prove  that  he  was  obedient,  industrious,  economical  and  sober  and  that 
he  did  not  use  intoxicants  or  tobacco,  as  relating  to  the  issue  of  his  probable 
earning  capacity  and  his  continuity  or  expectation  of  life,  but  his  moral 
character  in  a  purely  ethical  sense  was  not  relevant  to  the  Issues. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

JB.  W.  Flournoy  and  George  Thompson,  for  appellant. 

W.  jR.  Parker,  Capps  dc  Cantey,  and  Theodore  Mack,  for  appellee. 

CONNER,  Chief  Justice. — In  this  case  appellee  sued  for  the  low 
of  the  value  of  services  of  her  minor  son,  F.  M.  Anderson,  resulting 
from  injuries  received  by  him  in  falling  into  an  unguarded  excavation 
in  an  unlighted  street  in  the  city  of  Fort  Worth,  made  for'  the  appellant 
company  by  an  independent  contractor,  and  for  the  value  of  services  in 
nursing  and  for  expenses  of  medical  treatment  rendered  necessary  by 
reason  of  said  injuries.  The  trial  resulted  in  a  verdict  and  judgment 
for  appellee  in  the  sum  of  $7500. 

The  circumstances  leading  up  to  and  attending  the  injury  and  that 
relate  to  the  undertaking  of  the  independent  contractor  are  stated  in  the 
opinion,  not  yet  published,  in  the  companion  c°se  of  the  Camnron  Mill 
and  Elevator  Company  v.  F.  M.  Anderson,  decided  by  us  on  December 
19,  1903,  2  Texas  Law  Journal,  432.  We  al?o  there  give  our  conclu- 
sions to  the  effect  that  appellant  is  liable  under  the  circumstances  for 
the  negligence  of  its  independent  contractor  in  leaving  the  pit  in  ques- 
tion unprotected,  and  hence  these  matters  need  not  be  here  repeated.  We 
therefore  overrule  all  assignments  of  error  involving  the  vital  question  of 
appellant's  liability,  and  devote  ourselves  to  questions  presented  that 
pertain  to  the  regularity  of  the  trial,  which  terminated  April  14,  1903. 

Appellee,  among  other  things,  alleged  in  substance  that  at  the  date 
of  the  injuries  alleged  her  said  son  was  14  years  of  age;  that  the  value 
of  his  services  from  the  date  of  his  injuries  to  the  date  of  filing  her  pe- 
tition was  $500 ;  that  during  the  same  period  liability  for  necessary  med- 
ical treatment  to  the  extent  of  $750  had  been  incurred,  and  that  the 
value  of  appellee's  services  in  nursing  her  son  was  $1500.  The  further 
allegations  in  these  particulars  were,  "That  in  the  future  plaintiff  will 
be  compelled  to  devote  her  entire  time  and  attention  to  nursing  and 
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caring  for  her  said  son,  and  will  be  compelled  to  incur  great  expense  in 
caring  for  him,  and  in  the  payment  of  doctor's  and  medical  bills,  and 
will  also  lose  the  value  of  the  services  of  her  said  son,  in  all  to  her  dam- 
age  in  the  further  sum  of  fifteen  thousand  dollars,  for  all  of  which  she 
now  sues." 

There  is  evidence  to  the  effect  that  the  minor,  P.  M.  Anderson,  was> 
seriously  and  permanently  injured  on  the  night  of  May  10,  1902,  and 
that  his  earnings  of  about  $20  per  month  had  been  regularly  delivered  to 
appellee.  There  was  also  evidence  tending  to  show  that  medicines,  med- 
ical services  and  careful  and  continuous  nursing  would  be  necessary  as 
theretofore  during  the  remaining  minority  of  the  injured  boy,  the  ap- 
pellee testifying  that  her  services  in  this  respect  were  worth  $1.50  per 
day  and  $1.50  per  night.  Appellee  is  not  a  professional  nurse,  and  but 
one  other  witness  gave  the  value  of  such  services.  This  was  a  Dr.  Mc- 
MorriB,  whose  testimony  is  objected  to  as  shown  by  the  following  bill  of 
exception:  "Be  it  remembered  that  upon  the  trial  of  the  above  styled 
and  numbered  cause  Dr.  McMorris,  a  witness  for  plaintiff,  on  direct  ex- 
amination was  asked :  'Do  you  know  what  the  reasonable  value  of  ser- 
vices was  for  nurses  in  Fort  Worth?'  Witness  answered:  'I  think  the 
rule  is  about — '  Defendant's  counsel  interrupted  with  a  question. 
Plaintiff's  counsel  asked:  'First,  do  you  know?'  Witness  answered: 
'Well,  I  can  tell  what  I  have  heard  several  nurses  state.'  Defendant's- 
counsel  requested  that  the  witness  answer  the  question  'yes  or  no/  Wit- 
ness answered:  'I  have  never  hired  any — .'  Plaintiffs  counsel  inter- 
rupted and  asked:  'How  do  you  get  your  information?'  Witness  an- 
swered :  'Three  dollars  a  day.'  Defendant's  counsel  said :  'We  take  an 
exception;  the  witness  has  stuck  in  the  three  dollars  a  day  in  spite  of 
objections.'  The  court  said:  'State  first  whether  or  not — you  must 
qualify — whether  or  not  you  know  the  value.'  Witness  answered :  'Well, 
I  am  going  to  say  this :  I  only  know  from  what  I  have  been  told/  De- 
fendant's counsel  moved  to  exclude  the  answer  until  the  witness  was 
qualified ;  that  he  has  already  answered  three  dollars  a  day.  The  court 
said:  'I  will  exclude  that  if  I. decide  he  is  not  sufficiently  qualified; 
for  the  present  the  answer  is  excluded  from  your  consideration  as  to 
the  amount.'  By  plaintiff's  attorney:  Q.  'Do  you  know  the  value  of 
professional  services,  reasonable  and  ordinary  value  of  professional 
nurse  in  the  town?'  Objected  to;  objection  sustained.  Q.  T)o  you 
know  the  value  of  the  services  of  a  nurse  here,  the  reasonable  value  of 
the  services  of  a  nurse  ?'  A.  'I  can  answer  this  way :  I  have  never  hired 
any  nurse,  but  I  have  talked  to  several,  and  know  what  they  said  their 
regular  price  was.'  Objected  to  as  hearsay.  Court :  'I  say  the  witness 
should  answer  that  he  knows  what  is  customarily  paid  nurses;  I  think 
that  would  qualify  him ;  I  don't  understand  him  to  answer  it  that  way.' 
Q.  'It  matters  not  how  you  get  your  information  or  the  information  that 
you  have;  are  you  acquainted  with  the  reasonable  value  of  the  services 
of  a  nurse  to  care  for  him  ?'  Objected  to  because  counsel  undertakes  to 
say  it  makes  no  difference  how  he  got  his  information.    Court :    1  think 
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the  witness  has  already  answered  qualifying  the  question;  what  he 
knows  about  it  what  he  was  told/  Q.  'From  that  information  do  you 
know  the  value  of  services  ?'  Witness  answered :  'Three  dollars  a  day/ 
Defendant  objected  because  proper  predicate  had  not  been  laid  in  the 
way  of  qualification.  Court:  TJnless  the  qualification  is  more  exten- 
sive, better  laid  than  at  the  present  time,  I  think  the  objection  is  good/ 
Q.  'Have  you  made  any  inquiry;  have  you  had  any  nurses;  know  any 
nursing  patients  ?'  A.  'Yes,  sir/  Q.  T)o  you  know  what  has  been 
paid  around,  what  they  charge?'  A.  'One  young  fellow  that  was — / 
<j.  'Need  not  give  the  amount.  Do  you  know  what  they  have  received 
for  their  services ?'  A.  'I  know  what  they  told  me;  yes,  sir,  three  dol- 
lars/ Defendant's  counsel:  'We  ask  your  honor  to  instruct  the  wit- 
ness not  to  volunteer/  Court:  'Don't  give  the  amount/  Witness:  1 
didn't  know  that/  Q.  'Now,  without  first  stating  what  they  have  re- 
ceived, I  will  ask  you  if  you  made  an  inquiry?'  Defendant's  counsel: 
T)oes  that  "three  dollars"  go  in  this  time?*  Court:  'Gentlemen  of  the 
jury,  you  will  not  consider  at  the  present  time  the  amount  the  doctor 
stated/  Q.  'You  have  been  practicing  here  in  Port  Worth?'  A.  TTes, 
sir/  Q.  'Are  there  nurses  that  go  around  and  nurse  the  sick  here?* 
A.  TTes,  sir/  Q.  'Have  you  conversed  with  them  about  what  they  re- 
ceived— don't  state  what  they  received/  A.  TTes,  sir/  Q.  'Have  you 
had  any  occasions  to  employ  professional  nurses?'  A.  *Yee,  sir/  Q. 
*Have  you  investigated  to  find  what  the  usual  price  for  nurses  is  for  the 
sick,  any  that  you  have  hired  for  yourself?'  A.  1  can  tell  you  what 
a  fellow  told  me  that  waited  on  Hampton — /  Q.  'No,  not  that;  do 
you  know  what  nurses  reasonably  receive?'  A.  'Yes,  sir/  Defendant 
objected.  Q.  'Now,  what  is  the  reasonable  value — /  Defendant  ex- 
cepted. Q.  'From  what  you  know,  then,  do  you  think  you  know  the 
reasonable  value  of  their  services?'  Defendant's  counsel:  'It  is  not 
a  question  of  thinking,  but  of  knowledge/  Q.  'Do  you  know  the  rea- 
sonable value  of  the  services  of  a  person  to  wait  on  the  sick?'  Court: 
TTes  or  no/  A.  TTes,  sir/  Q.  'Do  you,  yes  or  no,  without  stating 
what  it  is?'  Court:  'He  answered  yes/  Witness:  'Well,  yes/  Q. 
*Well,  then,  what  is  it?'  A.  'Well,  the  rule  is  from  two  and  a  half  to 
three  dollars  a  day/  And  the  defendant  then  and  there  excepting,  now 
tenders  this  its  bill  of  exception  and  asks  that  same  be  approved  and 
made  of  record  in  this  cause,  which  is  done." 

We  have  concluded  that  this  witness  failed  to  qualify  himself.  He 
was  not  a  nurse  himself,  had  never  employed  one,  and  had  no  personal 
knowledge  on  the  subject.  He  seems  to  have  been  pressed  into  stating 
that  he  knew,  but  as  a  whole  it  is  apparent  that  the  basis  of  his  opinion 
was  what  but  a  few  professional  nurses  had  told  him,  and  seems  alto- 
gether too  inconclusive  and  uncertain.  The  character  of  services  as  to 
which  the  witness  was  interrogated  were  avowedly  professional ;  and  in 
a  city  such  as  Fort  Worth,  having  two  or  more  hospitals  and  sanitariums, 
it  must  certainly  be  easy  to  secure  many  persons  who  are  entirely  famil- 
iar with  the  reasonable  and  customary  charges  for  the  services  of  a  pro- 
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fessional  nurse,  and  we  feel  unwilling  to  approve  a  verdict  that,  for 
aught  otherwise  appearing,  rests  to  a  material  extent  upon  testimony  of 
the  uncertain  character  detailed  in  the  foregoing  bill  of  exception. 
While  hearsay  may  form  the  basis  of  receivable  opinions  as  to  value 
(1  Wharton,  Ev.,  sees.  259,  449;  Clicquot's  Champagne.  3  Wall.  (U. 
S.),  114,  L.  Ed.  Book  18;  Fenerstein's  Champagne,  Id.,  121),  the 
inquiries  or  statements  relied  upon  should,  we  think,  be  of  such  extent 
and  character  as  to  afford  a  fair  inference  that  the  witness  had  knowl- 
edge of  the  subject.  Mr.  Rogers,  in  his  work  on  Expert  Testimony 
second  edition,  section  152,  in  speaking  of  the  competency  of  witnesses 
on  the  subject  of  values  generally,  says:  "Whenever  it  is  desired  to 
have  the  opinion  of  a  witness  on  the  subject  of  value,,  it  is  always  nec- 
essary, whether  the  witness  is  offered  as  an  expert  or  not,  to  lay  some 
foundation  for  the  introduction  of  his  opinion,  by  showing  that  he  has 
had  the  means  to  form  an  intelligent  opinion/'  Again,  section  159,  Id: 
"As  the  value  of  services  rendered  by  lawyers  is  shown  by  the  testimony 
of  those  engaged  in  the  same  profession,  so  the  value  of  services  ren- 
dered by  physicians  and  surgeons  in  the  practice  of  their  profession 
is  proven  by  the  testimony  of  their  professional  brethren.  And  it  has 
been  laid  down  that  one  who  is  not  a  physician  is  incompetent  to 
testify  as  to  the  value  of  medical  services."  P.  384.  Id.:  "As  to 
the  value  of  services  rendered  in  nursing  and  caring  for  the  tick,  the 
rule  is  that  the  witnesses  should  be  persons  who  have  had  experience  and 
nursing  and  caring  for  the  sick.  Physicians  and  nurses  are  competent 
witnesses  in  such  cases."  P.  186.  But  three  cases  are  cited  by  the 
author  quoted  in  support  of  the  statement  that  the  opinions  of  phy- 
sicions  are  receivable  on  the  question  here  involved.  In  the  first,  Wood- 
ward v.  Bugsbee,  4  N.  Y.  Sup.  Ct.  Rep.,  395,  the  court  say:  "We 
think  the  question  permitted  by  the  referee  to  be  put  to  Dr.  Everett 
was  proper.  He  had  testified  that  he  was  a  physician;  he  had  fully 
stated  the  diseases  of  the  plaintiff's  intestate,  and  that  the  same  were 
of  the  most  aggravated  description,  60  much  so  as  to  be  the  subject 
of  no  standard  price;  in  other  words,  he  had  testified  that  the  deceased 
was  so  afflicted,  and  his  disease  was  so  loathsome,  as  to  be  entirely 
exceptional."  In  the  second,  Reynolds  v.  Robinson,  64  N.  Y.  (Ct.  of 
App.),  589,  it  is  said:  "The  plaintiff  was  permitted,  against  the 
objection  of  defendants,  to  prove  by  Dr.  Martin  how  much,  in  his 
opinion,  it  was  worth  to  dress  a  cancer  each  time;  also  how  much,  in  his 
opinion,  it  was  worth  to  take  care  of  and  nurse  the  testator,  exclusive 
as  well  ns  inclusive  of  dressing  the  cancer;  and  also  by  Dr.  Money- 
penny,  how  much,  in  his  opinion,  it  was  worth  to  dress  the  testator  and 
dress  his  cancer  twice  a  day  for  a  period  of  six  years  before  his  death. 
These  doctors  were  not  asked  to  give  their  opinion  based  upon  the 
evidence  of  other  witnesses.  They  had  been  acquainted  with  the  tes- 
tator, were  familiar  with  the  cancer  and  its  offensive  nature,  and  with 
the  disagreeable  service  required  in  dressing  it  and  taking  care  of  him, 
they  knew  the  value  of  services  required  for  nursing  cancer  patients. 
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Under  such  circumstances,  their  estimates  of  value  were  competent  to 
be  placed  before  the  referee."  In  the  third  case,  Shafer  v.  Dean,  29 
Iowa,  144,  it  was  held  that  two  witnesses,  "one  a  physiqian  of  twenty 
years'  standing,  the  other  one  having  some  experience  in  taking  care 
of  the  sick,  both  knowing  the  deceased  and  having  heard  the  testimony 
in  regard  to  his  condition  while  in  plaintiff's  house  and  receiving  his 
care  and  attention,"  might,  upon  the  hypothetical  case  stated,  gi\e  their 
opinion  of  the  value  of  the  "board,  lodging,  care,  attention,  etc,"  of  the 
person  there  mentioned.  It  is  to  be  noted,  however,  that  in  the  case 
before  us  the  opinion  of  Dr.  McMorris,  predicated  upon  personal  knowl- 
edge of  the  case  and  of  the  services  actually  performed  by  appellee  in 
nursing  her  injured  son,  was  not  sought,  and  we  know  of  no  case 
and  none  has  been  cited  that  goes  to  the  extent  of  holding  that  a  phy- 
sician may  give  his  opinion  as  to  the  value  of  the  services  of  profes- 
sional nurses  generally,  as  a  basis  of  comparison  in  proving  the  value 
of  a  nonprofessional-  nurse,  as  was  in  this  instance  evidently  the  case, 
where  it  appears  that  the  source  and  extent  of  his  knowledge  is  as 
indefinite,  limited  and  uncertain  as  here  shown.  We  conclude  that 
the  court  committed  material  error  in  the  particular  under  consider- 
ation, for  which  the  judgment  must  be  reversed. 

Numerous  other  questions  are  presented  which  will  be  disposed  of 
briefly.  It  is  insisted  that  the  court  should  have  sustained  appellant's 
special  exception  to  appellee's  petition,  because  of  the  generality  of  the 
allegations  with  reference  to  the  damages  claimed  for  the  future,  the 
contention  being  that  appellee  should  show  in  her  petition  the  amount 
claimed  for  each  several,  distinct  element  of  damage,  as  for  nurse  hire, 
medical  bills  and  loss  of  services,  and  not  state  the  same  in  an  aggre- 
gate sum,  as  was  done.  At  least  some  of  us  feel  inclined  to  agree  with 
this  contention,  but  we  will  omit  a  discussion  of  the  question  on  the 
ground  that  the  objection  can  be  easily  avoided  on  another  trial.  So, 
too,  as  to  the  testimony  that  the  morals  of  the  minor  were  good.  In 
the  companion  case  before  referred  to  we  held  that  evidence  to  the 
effect  that  he  was  obedient,  industrious,  economical  and  sober,  and  that 
he  did  not  drink  intoxicants  or  use  tobacco  in  any  form>  was  relevant 
to  the  issue  of  the  minor's  probable  earning  capacity;  and  we  might 
here  add,  as  tending  to  show  his  powers  of  endurance,  and  of  resist- 
ance to  pain  and  .injury,  viz.,  on  the  issue  of  his  continuity  of  life;  but 
we  fail  to  see  that  his  moral  character  in  a  purely  ethical  sense  is  rele- 
vant to  any  issue  in  the  case.    Lipscomb  v.  Railway  Co.,  95  Texas,  6. 

Finding  no  other  material  question  presented  by  the  assignments  of 
error  requiring  notice,  it  is  ordered  that  the  judgment  be  reversed  for 
the  error  discussed,  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Felix  P.  Bath  v.  Houston  &  Texas  Central  Railwat 

Company  et  al. 

Decided  January  9,  1904. 

1. — Statement  of  Facta— Affidavits  in  Aid  of. 

Affidavits  of  the  attorneys  in  the  case  and  the  trial  Judge  can  not  be- 
considered  in  aid  and  explanation  of  the  requisite  approval  of  a  statement 
of  facts, — such  matters  not  having  relation  to  the  jurisdiction  of  the  appel- 
late court.    Rev.  Stats.,  art.  998. 

2. — Same— Approval    by    Judge— Sufficiency — Disagreement    of    Counsel    Not 

Shown. 

Where  a  statement  of  facts  properly  entitled,  numbered  and  filed  pur- 
ported to  give  the  testimony  in  the  case  and  none  other,  and  at  the  end  of 
the  testimony  was  indorsed  "Approved,"  followed  by  the  signature  of  the 
trial  judge,  but  it  was  not  signed  by  the  attorneys,  and  the  judge  did  not 
certify  that  they  had  not  agreed  upon  a  statement,  or  that  they  had  dis- 
agreed and  he  had  thereupon  made  out  the  statement,  it  will  be  presumed 
In  favor  of  the  regularity  of  official  action  that  before  he  so  approved  the 
statement  the  attorneys  had  disagreed,  and  such  approval  is  therefore  held 
sufficient. 

3. — Evidence— Condition  of  Freight. 

Where  it  was  an  issue  whether  certain  cotton,  receipted  for  by  a  shipper 
as  in  good  order,  was  injured  by  water  before  being  received  on  the  ship  or 
afterwards,  it  was  competent  for  the  mate  of  the  ship  to  testily  that  he 
remembered  some  cotton  being  wet  when  loaded,  though  he  could  not  state 
positively  it  was  the  cotton  in  question,  and  to  state  further  that  as  a  gen- 
eral rule  cotton  was  receipted  for  as  being  in  good  condition  if  it  was  ap- 
parently bo,  although  he  had  testified  that  he  did  not  know  why  the  cotton, 
was  receipted  for  in  good  condition. 

4.— Same— Comment  on  Weight  of  Evidence. 

A  remark  made  by  the  court  in  sustaining  objections  to  the  evidence  or 
the  mate,  to  the  effect  that  the  expressions  "In  good  order"  and  "in  good. 
condition"  meant  substantially  the  same,  was  on  the  weight  of  the  evidence. 

5.— Same — Objections  Going  to  Weight,  Not  Admissibility,  of  Evidence. 

Objection  that  the  witness  failed  to  identify  the  cotton  of  which  he  spoke 
went  to  the  weight  of  the  testimony,  and  not  to  its  competency. 

6.— Same— Practioe— Objection  Below. 

An  objection  to  evidence  not  made  on  the  trial  at  the  time  it  was  offered: 
will  not  be  considered  on  appeal. 

7w— Same— Opinion. 

It  was  not  competent  for  a  witness  to  testify  that  in  his  opinion  the- 
cotton  was  not  in  good  order  when  received  on  the  ship,  as  that  was  for  the 
Jury  to  determine.  If  there  was  error  in  excluding  his  opinion  as  to  whether- 
the  wet  condition  of  the  cotton  was  due  to  salt  water  or  to  rain,  the  error  was 
harmless  where  he  testified  as  a  fact  that  it  was  wet  when  received  by  the 
ship. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon.. 
M.  E.  Smith. 

Prewitt  &  Smith  and  A.  M.  Carter,  for  appellant. 
Stanley,  Spoonts  &  Thompson,  for  appellees. 

CONNEK,  Chief  Justice. — Suits  were  instituted'  by  appellant 
against  appellees  severally  for  damage  to  cotton  shipped  from  Ennis, 
Texas,  to  Galveston,  Texas,  and  thence  by  vessel  to  Liverpool,  England. 
The  suits  were  consolidated  and  the  trial  resulted'  in  a  verdict  and 
judgment  for  appellees,  from  which  this  appeal  has-  been,  prosecutedi 
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We  are  met  in  the  outset  with  an  objection  on  the  part  of  appellees 
to  a  consideration  of  the  principal  assignments  of  error  on  the  ground 
that  there  is  no  statement  of  facts  such  as  required  by  law  contained  in 
the  record,  and  it  will  be  necessary  for  us  first  to  dispose  of  the  ques- 
tion thus  presented.  There  is  what  purports  to  be  a  statement  of  facts 
found  in  the  transcript,  but  such  statement  is  not  signed  by  any  attor- 
ney, and  has  immediately  following  its  conclusion  only  the  following 
indorsement  on  the  part  of  the  trial  judge,  viz :  "Approved.  Mike  E. 
Smith,  Judge."  The  statement  appears  to  have  been  duly  filed  in  the 
trial  court,  and  the  only  objections  thereto  are  that,  "The  purported 
statement  of  facts  in  the  record  is  not  signed  by  the  attorneys  for  either 
party,  and  there  is  no  certificate  of  the  judge  that  the  parties  disagreed 
and  that  he  prepared  the  statement  of  facts,  or  that  the  statement  of 
facts  was  ever  presented  to  the  attorneys  of  either  party;  the  only  attesta- 
tion being  the  word  'approved*  following  the  statement  of  facts,  with 
the  name  of  the  judge  signed  thereto,  and  the  file  marks  of  the  clerk 
thereon/' 

Appellant  has  filed  in  this  court  affidavits  of  his  counsel  to  the  effect 
that  a  statement  of  facts  had  in  truth  been  prepared  by  them  and  sub- 
mitted to  opposing  counsel  for  agreement,  as  provided  by  the  statute, 
and  that  such  opposing  counsel  declined  to  agree  to  the  statement  as 
made,  and  that  such  statement  was  thereupon  submitted  to  the  judge, 
together  with  certain  proposed  changes  desired  by  appellee's  counsel, 
and  that  the  judge  thereupon  adopted  and  approved  the  statement  as 
found  in  the  record.  We  have  also  the  affidavit  of  the  trial  judge  to 
the  effect  that  he  took  the  appellant's  statement,  together  with  correc- 
tions desired,  as  proposed  by  appellee's  counsel,  and  therefrom,  after 
correcting  the  same,  adopted,  approved  and  filed  the  statement  in  ques- 
tion. 

We  have  no  jurisdiction  to  consider  the  affidavits  referred  to  in  aid 
of  the  statement  of  facts,  the  question  not  being  one  relating  to  the 
jurisdiction  of  this  court.  Rev.  Stats.,  art.  998;  Boggess  v.  Harris,  90- 
Texas,  476 ;  Willis  &  Bro.  v.  Smith,  90  Texas,  635.  And  we  therefore> 
must  determine  whether,  as  it  appears  in  the  transcript  before  us,  the 
statement  of  facts  in  this  case  should  be  considered.  In  the  case  of 
Hess  v.  State,  30  Texas  Crim.  App.,  477,  17  S.  W.  Rep.,  1099,  the- 
Court  of  Criminal  Appeals  thus  disposes  of  a  similar  question:  "In 
the  case  before  us  the  only  authentication  of  the  statement  of  facts  is. 
in  these  words:  'Approved.  Geo.  McCormick,  Judge  25th  Judicial  Dis- 
trict.' There  is  no  signature  of  the  attorneys  to  the  statement  of  facts, 
and  the  judge  does  not  certify  that  they  had  failed  to  agree,  and  that, 
he,  therefore,  had  made  out  the  statement  of  facts.  If  the  indorsement 
of  the  judge  could  be  considered  as  a  certificate  that  the  above  and  fore- 
going was  a  statement  of  all  the  evidence  in  the  case,  then  the  presump- 
tion would  be  indulged,  and  should  be  indulged,  that  the  parties  could 
not  agree,  and  that  the  judge  had  thereupon  made  out  the  statement  of; 
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facts,"  citing  authorities.  In  the  case  of  Henn  v.  Samos,  42  Texas,  110, 
our  Supreme  Court  say,  in  declining  to  consider  the  purported  state- 
ment of  facts  under  consideration  in  that  case :  "It  is  not  shown  to  be 
a  statement  of  facts,  either  by  agreement  of  counsel  or  certificate  of  the 
presiding  judge.  It  is  not  stated,  in  its  beginning  or  conclusion,  that 
it  is  a  statement  of  the  facts  proved  on  the  trial.  It  is  a  mere  recitation 
of  what  we  may  infer  was  testimony  in  the  case.  At  the  end  of  it  is 
found  the  name  of  counsel  for  appellant,  and  on  the  opposite  side  of 
the  page  from  his  signature  is  written  'Approved/  underneath  which 
is  the  signature  of  the  judge  before  whom  the  case  was  tried." 

While  it  is  undoubtedly  true  that  our  statute  (Rev.  Stats.,  art 
1379),  contemplates  that  there  shall  be  a  disagreement  on  the  part  of 
counsel  in  making  up  a  statement  of  facts  before  the  court  is  called 
upon  to  do  so,  yet  neither  the  statute  nor  any  case  called  to  our  atten- 
tion requires  such  a  disagreement  of  counsel  to  expressly  appear  from 
the  statement  itself,  and  we  think  it  is  to  be  implied  from  the  decisions 
hereinbefore  quoted,  and  also  from  the  cases  of  Barnhart  v.  Clark,  59 
Texas,  552,  and  Lacy  v.  Ash,  25  Texas,  384,  that  where  it  is  to  be  fairly 
inferred  from  the  entire  statement  under  consideration  that  the  facts 
and  all  of  the  facts  proven  upon  the  trial  are  contained  therein,  that 
there  has  been  a  failure  of  the  respective  attorneys  to  agree  thereon,  and 
that  the  statement  has  actually  been  approved  and  filed  by  the  judge  as 
a  full  statement  of  all  of  the  facts,  that  the  statement  should  be  con- 
sidered by  the  court.  We  are  of  opinion  that,  considering  the  statement 
before  us  in  all  of  its  parts,  such  is  the  condition  in  this  case.  It  is 
properly  entitled  and  numbered;  its  caption  is  as  follows:  "Be  it  re- 
membered that  upon  the  trial  of  the  above  entitled  cause  the  following 
testimony  was  introduced  and  none  other."  Thereupon  follows  in  reg- 
ular sequence  the  testimony  preceding  the  judge's  signature  as  herein- 
before noted.  It  appears  to  have  been  properly  filed  in  due  time,  and 
to  have  been  approved  and  ordered  filed  by  the  trial  judge,  and  we  think 
that  it  is  proper,  under  the  circumstances,  to  indulge  the  usual  presump- 
tion of  the  regularity  of  official  acts,  and  to  infer  that  before  the  judge 
so  acted  the  counsel  in  fact  had  disagreed  upon  the  statement.  So  con- 
cluding, we  proceed  to  a  disposition  of  the  questions  presented  by  the 
assignments  of  error. 

Among  other  things  appellant  offered  evidence  tending  to  show  that, 
when  delivered  to  the  initial  carrier,  the  Houston  &  Texas  Central 
Railway  Company,  the  cotton  was  dry  and  in  good  order;  that  en  route 
to  Galveston  it  was  so  freely  sprinkled  or  wet,  inferentially  to  avoid 
danger  from  fire,  as  to  cause  the  damage  charged.  On  the  other  hand 
there  was  evidence  that  tended  to  show  that  the  cotton,  on  its  arrival 
at  Galveston,  was  received  and  receipted  for  by  the  mate  of  the  vessel 
as  in  "good  order,"  and  that  the  cotton,  for  several  months  prior  to  the 
shipment  from  Ennis,  had  been  exposed  to  the  elements,  considerable 
evidence  as  to  the  amount  of  rainfall  being  offered.  Appellant  offered 
evidence  to  the  effect  that  the  cotton  was  securely  stowed  in*  the  hold  of 
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the  vessel  and  not  exposed  to  sea  or  other  water  on  its  way  across  the 
ocean,  and  that  upon  its  arrival  at  Liverpool  it  was  found  in  a  badly 
damaged  condition,  several  experts  testifying  that  such  damage  was 
from  fresh  and  not  salt  water.  In  this  condition  of  the  evidence  ap- 
pellant upon  the  trial  offered  the  answer  of  Peter  Forsyth,  the  mat© 
of  the  vessel,  to  the  third  interrogatory  in  his  deposition,  which  answer 
among  other  things  contained  the  following  statements :  "I  remember 
some  cotton  being  wet  when  loaded,  but  could  not  state  positively  that 
it  was  this  lot  inquired  about.  *  *  *  But,  as  a  general  rule  cot- 
ton was  receipted  for  as  being  in  good  condition  if  it  was  apparently 
so,  or  if  it  was  not  damaged  too  much."  Appellees  objected  to  this  tes- 
timony and  moved  to  strike  it  from  the  record,  the  grounds  of  objection 
and  ruling  being  thus  shown  in  the  bill  of  exception:  "(1)  It  was  not 
competent  for  the  witness  to  testify  as  to  some  cotton  being  wet,  there 
being  a  great  number  of  bales  in  the  cargo  besides  the  cotton  in  con- 
troversy, and  the  witness  did  not  identify  the  wet  cotton  as  that  in- 
volved in  this  suit.  (2)  It  was  not  competent  for  the  witness,  after 
having  stated  that  he  did  not  know  why  the  cotton  was  receipted  for  in 
good  condition  by  the  shipper,  to  volunteer  a  statement  as  to  the  gen- 
eral rule  in  regard  to  receipting  for  cotton,  the  said  statement  being  a 
volunteer  statement,  and  not  called  for  by  the  interrogatory,  irrelevant 
and  irresponsive  thereto.  (3)  The  receipts  for  said  cotton  by  said  wit- 
ness and  others  as  shown  to  the  court,  were  all  signed  'Beceived  in  good 
order/  and  not  in  'good  condition/  and  it  was  not  therefore  competent 
in  any  event  for  the  witness  to  testify  as  to  a  general  rule  for  receipting 
for  cotton  in  'good  condition/  as  the  cotton  in  controversy  was  not  thus 
receipted  for.'  Counsel  for  plaintiff  stated  that  the  receipts  proposed 
to  be  introduced  by  the  defendant  purported  to  show  that  the  cotton 
was  in  'good  order/  and  that  he  desired  this  answer  to  go  to  the  jury  to 
show  that  the  cotton  was  receipted  for  in  'good  condition/  as  not  con- 
tradistinguished from  being  in  'good  order/  Counsel  for  defendant 
states  that  'good  order*  and  'good  condition'  were  not  identical  in  their 
meaning,  and  the  court  made  the  folowing  remark  and  ruling:  'I  do 
not  think  the  words  have  any  commercial  meaning.  I  think  they  inean 
what  they  say/  and  sustained  said  objections  and  excluded  said  evi- 
dence." 

We  are  of  opinion  that  the  court's  ruling  and  remarks,  to  which  error 
has  been  duly  assigned,  constitute  prejudicial  error  for  which  the  judg- 
ment must  be  reversed.  It  is  well  settled,  and  indeed  appellees  concede, 
that  statements  contained  in  receipts  and  bills  of  lading  to  the  effect 
that  the  goods  mentioned  therein  were  received  in  "good  order/'  or 
"good  condition,"  are  in  the  nature  of  mere  admissions — mere  written 
declarations — not  conclusive  or  nonexplainable  as  against  the  party 
making  them,  much  less  as  against  one  who  did  not,  as  is  the  case  here. 
Hutch,  on  Carriers,  sec.  125 ;  Bailway  Co.  v.  Ivy,  79  Texas,  444,  15  S. 
W.  Sep.,  692 ;  Bailway  Co.  v.  Fennell,  79  Texas,  448, 15  S.  W.  Bep.,  603. 

The  bill  of  exceptions  fails  to  show  that  the  deposition  in  question 
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had  been  on  file  among  the  papers  of  the  cause  for  at  least  one  entire 
day  prior  to  the  trial,  and  we  hence  do  not  feel  authorized  to  dispose 
of  the  objections  urged  on  the  ground  that  they  go  to  the  form  and  man- 
ner of  taking  the  testimony  and  should  therefore  have  been  presented 
before  the  trial  in  formal  motion  to  suppress  the  answer,  but  we  think 
the  objections  without  substantial  merit,  and  the  remarks  of  the  court 
as  in  the  nature  of  a  comment  on  the  weight  of  the  testimony.  As 
stated,  the  English  receivers  had  testified  that  the  cotton  in  question 
had  been  damaged  by  fresh  water,  i.  e.,  country  damage,  as  they  term 
it.  There  was  evidence  also  excluding  the  idea  that  it  had  been  wet  in 
the  wharf  houses  in  Galveston,  or  in  transit  across  the  ocean;  also  that 
it  was  in  good  order  when  originally  delivered  to  the  carrier,  and  we 
see  no  reason  why  it  was  incompetent  to  show  that  some  of  the  cotton 
was  wet,  even  though  the  answer  of  the  witness  failed  to  identify  the 
particular  cotton  of  which  he  spoke.  This  objection  seems  to  go  to  the 
weight  of  the  testimony,  and  not  to  its  competency  or  admissibility. 
The  answer  seems  susceptible  of  the  construction  that  the  cotton  referred 
to  was  wet  when  received,  to  the  best  of  the  witness*  recollection.  But 
if  not  so,  it  constituted  but  one  of  the  stages  of  progress  in  identifying 
the  particular  cotton  to  which  the  answer  of  the  witness  must  have  re- 
lated. Appellant  could  have  perhaps  gone  one  step  further  in  the  iden- 
tification by  showing  by  the  owners  and  receivers  of  the  other  shipments 
of  cotton  upon  the  same  vessel  that  their  cotton  was  undamaged,  and 
thus  have  made  the  answer  of  the  witness  in  effect  positive  in  the  matter 
of  identity.  The  interrogatory  was,  among  other  things:  "Do  you 
know  why  it  (the  cotton)  was  receipted  for  in  good  condition  by  the 
shipper?"  The  answer  of  the  witness  as  to  the  general  rule  in  receipt- 
ing for  cotton  seems  responsive  to  this  interrogatory,  and  the  objection 
that  the  answer  related  to  the  "good  condition"  rather  than  to  the  words 
"good  order,"  as  occurring  in  the  ship's  bill  of  lading,  we  think  too 
technical  for  serious  consideration.  We  think  it  apparent  from  the 
whole  record  that  the  fact  that  the  cotton  was  received  and  receipted  for 
in  good  order  by  the  steamship  company  was  relied  upon  by  appellees 
as  a  very  cogent  circumstance  tending  to  show  that  the  cotton  had  not 
been  wet  or  damaged  while  in  possession  of  the  railway  carriers,  and  it 
certainly  seems  material  in  behalf  of  appellant  for  him  to  show  by  a 
competent  witness  the  precise  force  and  effect  to  be  given  to  the  words 
quoted  from  the  ship's  bill  of  lading;  and  when  to  the  exclusion  of 
the  explanation  offered  we  add  the  force  of  the  court's  remarks,  it 
seems  at  once  apparent  that  appellant  was  prejudicially  affected.  The 
remarks  of  the  court,  while  doubtless  not  so  intended,  may  have  been, 
and  probably  were,  interpreted  by  the  jury  in  whose  presence  they  were 
made  as  meaning  that,  in  the  court's  judgment,  the  words  in  the  ship's 
bill  of  lading  conclusively  showed  that  the  cotton  when  received  on 
board  the  vessel  was  in  good  order. 

Appellees,  by  counter-proposition,  also  urged  the  objection  that  the 
interrogatory  related  to  receipts  executed  by  the  shipper,  and  not  to  re- 
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<seipts  by  the  mate  of  the  vessel  referred  to.  No  such  objection,  however, 
appears  to  have  been  offered  to  the  evidence  on  the  trial,  which  pre- 
cludes its  consideration  now ;  besides,  we  think  it  entirely  without  merit, 
in  that  the  word  "shipped"  as  used  in  the  interrogatory  hereinbefore 
•quoted  is  evidently  a  clerical  error  in  the  transcript,  in  substituting  the 
word  "shipped"  for  "ship,"  and  the  answer  quoted,  when  considered 
with  other  parts  thereof,  makes  it  evident  that  the  answer  was  intended 
to  relate  to  the  receipt  executed  by  the  officers  of  the  ship,  and  no  one 
else. 

Numerous  other  assignments  of  error  are  presented,  some  of  which  we 
will  briefly  notice.  The  witness  Willmont  Keed,  who  testified  by  depo- 
sition, we  think  clearly  qualified  himself  to  express  an  opinion  as  to 
whether  the  injury  to  the  cotton  in  question  was  occasioned  from  rain 
or  salt  water,  but  the  court's  exclusion  of  his  testimony  to  this  effect 
seems  harmless,  in  that  he  testified  that  such  was  the  case  as  matter  of 
fact.  The  testimony  of  this  witness,  however,  to  the  exclusion  of  which 
objection  is  made  in  the  fifth  assignment  of  error,  to  the  effect  that  in 
his  opinion  the  cotton  in  question  could  not  have  been  in  good  order  when 
received  on  the  steamship,  was  properly  excluded,  in  that  the  answer  in- 
cluded the  issue  to  be  determined  by  the  jury.  For  the  reason  last  stated 
we  also  think  that  there  was  error  in  permitting  the  witness  A.  S.  Mor- 
ris to  testify,  over  appellant's  objection,  that  in  his  opinion  it  would 
damage  cotton  less  if  handled  by  a  railway  company  for  two  or  threes 
days  than  it  would  for  such  cotton  to  be  exposed  for  three  months  in 
open  yards  and  on  platforms  and  in  fields. 

The  court's  charge,  together  with  special  charges  1,  2  and  3,  given  at 
the  request  of  appellees,  when  considered  as  a  whole,  seems  subject  to 
the  objection  urged  in  the  ninth  assignment  of  error,  that  undue  promi- 
nence under  the  circumstances  in  evidence  was  given  the  provisions  in 
the  several  bills  of  lading  issued  by  the  railway  companies  restricting 
liability  to  the  railroad  upon  which  the  damage  occurred;  each  of  the 
charges  referred  to  reiterating  this  feature  of  the  appellee's  defense. 
The  omission  pointed  out  in  objection  to  the  special  charges  numbers  2 
and  3,  because  not  signed  by  the  court,  is  not  likely  to  arise  upon  an- 
other trial. 

As  presented,  no  other  question  occurs  to  us  as  requiring  notice,  but 
for  the  error  discussed  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Texas  &  Pacific  Railway  Company  kt  al.  v.  E.  T.  Dawson. 

Decided  January  9,  1904. 

1*— Charge— Affirmative  Presentment  of  Defense. 

Where,  in  an  action  for  injury  to  cattle  during"  shipment,  defendant 
pleaded  that  the  Injury  was  due  to  the  weak  and  impoverished  condition  of 
the  cattle,  and  there  was  evidence  tending  to  sustain  such  plea,  it  was  error 
for  the  court  to  refuse  defendant's  request  for  a  charge  affirmatively  present- 
ing such  defense,  although  it  was  submitted  in  a  negative  form  in  the  charge 
given. 

£— Damages— Cattle  Shipment— Weak  Condition— Charge. 

In  an  action  for  injury  to  cattle  during  shipment  the  court  properly 
refused  to  charge  that  if  their  weak  and  impoverished  condition  "contributed 
to  their  death  or  injury"  such  damages  so  occasioned  should  be  excluded. 
The  defendant  carrier  having  received  the  cattle  for  shipment,  was  bound  to 
exercise  ordinary  care  to  transport  them  with  reasonable  dispatch,  and  was 
liable  for  negligence  and  unreasonable  delay  proximately  resulting  in  injury, 
although  the  results  were  more  disastrous  than  they  would  have  been  had 
the  cattle' been  in  good  condition. 

3. — Evidence— Expert  Opinion. 

Although  a  witness  qualified  himself  to  give  an  opinion  as  to  the  actual 
effect  of  an  ordinary  shipment  upon  cattle  In  the  condition  of  those  in  ques- 
tion, this  did  not  render  his  individual  experience  admissible  as  original  evi- 
dence. 

Appeal  from  the  District  Court  of  Ector.  Tried  below  before  Hon. 
James  L.  Shepperd. 

Ed  J.  Hamner,  H.  D.  McDonald,  and  L.  F.  Parker,  for  appellant 
St.  Louis  &  San  Francisco  Railway  Company. 

J.  M.  Wagstaffj  for  appellant  Texas  &  Pacific  Railway  Company. 

A.  S.  Hawkins,  for  appellee. 

CONNER,  Chief  Justice. — The  judgment  from  which  this  appeal 
has  been  prosecuted  is  one  in  appellee's  favor  for  the  sum  of  $881.18, 
equally  apportioned  against  the  Texas  &  Pacific  Railway  Company  and 
the  St.  Louis  &  San  Francisco  Railroad  Company,  as  damages  on  a 
shipment  of  cattle  from  Odessa,  Texas,  via  the  Texas  &  Pacific  Railway 
to  Sherman,  Texas,  and  thence  via  the  St.  Louis  &  San  Francisco  Rail- 
road to  Latham,  Kan.,  their  final  destination. 

The  actionable  negligence,  as  alleged,  consisted  of  unreasonable  delays 
and  rough  treatment  in  transportation  that  were  denied  by  the  appellant 
companies,  which  also  specially  pleaded  tp  the  effect  that  the  proximate 
cause  of  the  loss  and  injury  to  appellee's  cattle  was  due  to  their  weak 
and  impoverished  condition.  The  principal  error  assigned  is  to  the 
action  of  the  court  in  refusing  to  give,  as  requested  by  appellants, 
special  charge  number  5,  presenting  the  special  defense  mentioned. 
We  have  concluded  that  said  special  charge  is  substantially  correct  and 
should,  under  the  circumstances,  have  been  given. 

Appellee's  evidence  was  to  the  effect  that  the  cattle  were  in  fair 
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condition  for  shipment,  but  there  was  also  evidence  tending  to  a  con- 
trary conclusion.  To  illustrate :  Appellee  testified,  among  other  things, 
that  there  had  been  but  little  if  any  rain  on  the  cattle  range  during 
the  winter  of  1901  and  spring  of  1902  up  to  the  date  of  the  shipment; 
that  generally  the  grass  was  poor;  that  he  gathered  the  cattle  in  ques- 
tion and  was  four  days  driving  the  fifty  miles  to  the  railway  station, 
and  that  the  "shipment  consisted  of  old,  thin,  weak  cows,  and  were  the 
cullings  of  the  herd,  which  I  wanted  to  fatten  and  sell."  The  station 
agent  at  Odessa  testified :  "I  remember  the  shipment  of  stock  in  ques- 
tion; I  was  present  when  they  were  loaded;  they  were  mostly  cows,  and 
they  were  very  poor  and  weak;  they  were  so  weak  they  could  hardly  go 
up  into  the  cars,  and  some  of  them  fell  down  when  they  brought  them 
xip  to  the  chute;  I  don't  think  I  ever  saw  any  other  cattle  shipped  from 
Odessa  which  were  as  poor  and  thin  as  these." 

The  court's  charge  submitted  the  issue  thus  raised  by  the  special 
answer  and  the  evidence  in  negative  form  only.  That  is,  the  jury  were 
instructed,  in  substance,  that  if  they  should  find  the  damage  shown  was 
due  to  unreasonable  and  negligent  delays,  they  should  find  for  appellee. 
In  general  *terms  this,  by  implication,  excluded  a  finding  in  appellant's 
favor  in  event  the  damage  proximately  resulted  from  the  condition  of 
the  cattle  and  not  from  the  delays,  but  we  think  it  was  a  right  appel- 
lants had  to  have  the  issue  affirmatively  presented,  when  so  requested. 
See  Railway  Co.  v.  Stribling,  34  S.  W.  Rep.,  1003 ;  Harris  v.  Harwell, 
6  Texas  Ct.  Rep.,  518 ;  Railway  Co.  v.  Carter,  95  Texas,  461,  4  Texas 
Ct.  Rep.,  927 ;  Railway  Co.  v.  Washington,  94  Texas,  510. 

Appellants  also  apparently  sought  in  their  special  charge  number  4, 
which  was  rejected,  to  have  the  jury  instructed  to  the  effect  that  in  the 
assessment  of  damages  they  should  exclude  all  or  any  part  thereof  that 
would  have  resulted  from  the  condition  of  the  cattle  in  case  the  ship- 
ment had  been  with  reasonable  dispatch.  But  this  charge  we  think  was 
properly  rejected.  It  was  to  the  effect  that,  if  the  condition  of  the 
cattle  "contributed  to  their  death  or  injury,"  such  damages  so  occa- 
sioned should  be  excluded.  Whatever  the  condition  of  the  cattle,  ap- 
pellants, having  received  them  therefor,  was  in  duty  bound  to  exercise 
ordinary  care  and  to  transport  them  with  reasonable  dispatch,  and  if 
guilty  of  negligence  or  of  unreasonable  delay  which  proximately  re- 
sulted in  injury,  they  are  liable,  although  the  results  may  have  been 
more  disastrous  than  would  have  been  had  the  cattle  been  in  good 
condition.  Such  is  the  rule  applied  in  the  transportation  of  passen- 
gers, and  we  know  of  no  reason  why  it  should  be  otherwise  in  cases  of 
shipment  of  live  stock.  See  Railway  Co.  v.  Ferguson,  64  S.  W.  Rep., 
797,  and  Railway  Co.  v.  Williams,  not  yet  reported,  and  authorities 
cited. 

The  question  presented  in  the  first  assignment  is  not  likely  to  arise 
on  another  trial,  and  the  court  seems  to  have  properly  excluded  the  tes- 
timony of  George  Sherrer  as  shown  in  the  bill  of  exceptions  relied  upon 
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in  the  second  assignment.  While  this  witness  undoubtedly  qualified 
himself  to  give  an  opinion  as  to  the  actual  effect  of  an  ordinary  ship- 
ment upon  cattle  in  the  condition  of  those  in  question,  we  are  not  pre- 
pared to  hold  that  his  individual  experience  was  admissible  as  original 
evidence. 

We  find  no  error  in  other  respects,  but  for  that  discussed  the  judg- 
ment will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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E.  H.  Milleb  v.  W.  J.  Hallford. 

Decided  January  9,  1904. 

School  Land — Sale  by  Purchaser— Actual  Settlement* 

Where  T.t  as  the  owner  of  land  other  than  school  land  under  Revised 
Statutes,  article  4218fff,  purchased  a  tract  of  school  land  from  the  State,  his 
subsequent  sale  thereof  to  another  was  valid  and  effectual,  irrespective  of 
whether  or  not  his  vendee  became  an  actual  settler  on  the  land*  Following 
Nestfngr  v.  Terre**,  01   icA<t8,  io. 

Appeal  from  the  District  Court  of  Callahan.  Tried  below  before 
Hon.  J.  H.  Calhoun. 

Legget  &  Kirby,  for  appellant. 

Russell  £  Russell  and  Otis  Bowyer,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  brought  suit  against 
appellee  to  recover  eighty  acres  of  school  land  in  Callahan  County, 
claiming  to  be  entitled  to  the  land  as  vendee  of  L.  M.  Tyler,  to  whom 
it  had  been  duly  sold  as  the  owner  of  land  other  than  school  land  under 
article  4218fff  of  the  Revised  Statutes.  The  award  was  made  to  Tyler 
in  November,  1897,  and  he  was  recognized  in  the  General  Land  Office 
as  the  purchaser  till  March  6,  1903,  when  the  Commissioner  indorsed 
on  his  obligation,  "Land  forfeited  for  abandonment/'  which  was  fol- 
lowed by  a  reclassification  and  appraisement  and  an  application  in  due 
form  by  appellee  to  purchase  as  an  actual  settler.  The  next  year  after 
the  award  was  made  to  Tyler  he  sold  the  land  in  controversy  to  0.  M. 
Stokes  and  wife,  who  conveyed  it  the  year  following  to  appellant's  wife, 
the  deed  reciting  a  consideration  of  $175.  In  addition  to  this,  May  21, 
1903,  Tyler  made  a  conveyance  to  appellant  himself.  Tyler  never 
ceased  to  own  and  occupy  as  his  place  of  residence  the  land  made  the 
basis  of  his  application  to  purchase  the  school  land,  and  the  annual 
interest  payments  were  all  made  in  his  name  by  the  successive  vendees, 
but  neither  Tyler  nor  any  of  his  vendees  ever  occupied  the  land  in  con- 
troversy. Appellee  went  into  possession  thereof  as  the  tenant  of  appellant 
and  while  so  in  possession  became  an  actual  settler  and  made  application 
to  purchase  it  as  such. 

The  facts  above  stated,  which  are  undisputed,  bring  the  case  within 
the  ruling  made  by  the  Supreme  Court  in  Nesting  t.  Terrell,  75  S.  W. 
Rep.,  485,  decided  since  the  trial  below. 

The  judgment  is  therefore  reversed  and  here  rendered  for  appellant 

Reversed  and  rendered. 
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H.  O'Mahoney  and  Wife  v.  J.  W.  Flanagan  et  al. 

Decided  January  9,  1904. 

1.— Notice—  Putting  on  Inquiry— Wife's  Separate  Estate— Consideration  of 
Deed — Recitals. 
Where  a  deed  executed  by  the  grantors  to  their  married  daughter  recited 
that  the  grantors  "do  give,  transfer  and  convey"  the  land  to  her  "in  consid- 
eration of  $300  paid  us  in  hand  at  various  times  her  marriage,"  etc.  Held, 
that  this  was  sufficient  to  put  upon  inquiry  as  to  whether  or  not  the  land 
was  the  daughter's  separate  estate;  and  as  such  inquiry,  if  prosecuted  with 
reasonable  diligence,  would  have  disclosed  that  the  land  was  separate  estate, 
such  recitation  is  held  in  law  to  be  notice. 

2d — Same — Deed  in  Claim  of  Title — Presumption, 

That  a  subsequent  purchaser  of  the  land  from  the  daughter's  husband, 
after  her  death,  did  not  read  the  deed  to  the  daughter  does  not  affect  the 
question,  since  he  is  conclusively  presumed,  such  deed  being  in  the  chain  of 
title  and  recorded,  to  have  notice  of  its  recitals. 

3. — Purchaser  in  Good  Faith — Improvements.  x 

It  was  not  error  for  the  charge  to  define  a  purchaser  in  good  faith, 
entitled  to  recover  for  the  value  of  improvements  placed  by  him  on  land,  as 
"one  who  not  only  supposes  himself  to  be  the  true  owner,  but  who  is  ignorant 
that  his  title  is  contested  by  a  person  claiming  a  better  title," — other  parts 
of  the  charge  correctly  applying  the  law  to  the  facts. 

4w— Same — Improvements  and  Rents— Offset. 

Where  in  trespass  to  try  title  the  evidence  shows  the  rental  value  of  the 
land  to  be  $125,  and  the  value  of  improvements  made  thereon  by  defendant 
to  be  $126,  and  the  verdict  simply  finds  for  the  plaintiffs,  it  will  be  presumed 
that  the  jury  offset  the  rents  against  the  improvements. 

Appeal  from  the  District  Court  of  Harrison.  Tried  below  before 
Hon.  Richard  B.  Levy. 

T.  P.  Young,  for  appellants. 

F.  £T.  PrenSergast,  for  appellees. 

BOOKHOTJT,  Associate  Justice. — This  was  an  action  of  trespass 
to  try  title  brought  by  appellees  Cecil  Flanagan,  Hunter  Flanagan  and 
Annie  May  Flanagan,  minors,  by  tjieir  next  friend,  J.  W.  Flanagan,, 
against  appellants,  and  in  which  the  judgment  was  rendered  for  plaintiffs* 

Both  parties  to  the  suit  claim  title  under  John  T.  Hunter  and  wife* 
On  February  28,  1888,  John  T.  Hunter  and  wife  conveyed  the  property 
to  Sally  Flanagan,  the  mother  of  appellees.     The  deed  is  as  follows: 

"State  of  Texas,  County  of  Harrison.  Know  all  men  by  these  pres- 
ents that  we,  John  T.  Hunter  and  Ann  M.  Hunter,  of  Marshall,  Harris 
son  County,  Texas,  have  this  day  and  date  sold,  bargained  and  con- 
veyed to  our  daughter,  Sallie  Flanagan,  of  Marshall,  Harrison  County, 
Texas,  she  being  the  wife  of  J.  W.  Flanagan,  Jr.,  of  Marshall,  Harri- 
son County,  Texas,  all  of  our  right  and  title  to  a  certain  tract  or  parcel 
V  of  land  described  as  follows:    One  hundred  and  sixty  acres  of  land, 

more  or  less,. known  as  a  part  of  the  Henry  Teel  headright  survey;  we, 
John  T.  Hunter  and  Ann  M.  Hunter,  bought  said  land  from  R.  Q» 
Hamil  and  wife;  and  now  be  it  known  that  we,  John  T.  Hunter  and 
wife  Ann  M.  Hunter,  of  State  and  county  above  mentioned,  do  give, 
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transfer  and  convey  to  our  daughter,  Sallie  Flanagan,  for  the  consid- 
eration of  three  hundred  dollars  paid  us  in  hand  at  various  times 
her  marriage  to  J.  W.  Flanagan,  Jr.;  the  land  is  known  as  the  John 
T.  Hunter  farm,  situated  about  3^  miles  northeast  of  Marshall,  Texas ; 
we  convey  all  of  and  title  to  said  Sallie  Flanagan,  our  daughter,  of 
said  land  which  is  now  rented  to  Wm.  Albright  for  the  year  1888 ;  Sallie 
Flanagan  is  to  have  all  benefits  derived  from  said  land  from  this  date 
on,  as  we,  John  T.  Hunter  and  Ann  M.  Hunter,  relinquish  all  claim 
after  date  of  this  deed;  now  be  it  known  that  said  land  has  on  it  at 
present  three  negro  cabins  and  two  houses  in  the  yard  where  our  resi- 
dence lately  burned;  the  land  and  all  these  on  from  this  date  on  be- 
longs to  our  daughter,  Sallie  Flanagan,  to  hold  and  control  and  dispose 
of  as  she  see  proper.  Now  we,  John  T.  Hunter  and  Ann  M.  Hunter, 
of  Marshall,  Harrison  County,  Texas,  do  bind  ourselves  to  warrant  and 
defend  Sallie  Flanagan  in  all  claims  that  may  arise  legally  in  regard 
to  the  title  to  the  above  land;  we  give  this  warrantee  deed  to  our 
daughter,  Sallie  Flanagan,  of  said  county  and  State;  now  we  sign  our 
names  and  acknowledge  our  signature  in  presence  of  witness  this  the 
28th  Feby.,  1888.     Signed  by  John  T.  Huhter  and  Ann  M.  Hunter." 

The  court,  on  the  issue  of  title,  instructed  a  verdict  for  plaintiff. 
The  issues  as  to  rental  value  of  land  and  damages,  and  of  improvements 
made  by  defendants  in  good  faith,  were  submitted  to  the  jury.  The 
jury  returned  a  verdict  for  plaintiff  for  the  land,  but  found  nothing 
for  rents  and  damages  or  for  improvements.    Defendants  appeal. 

Opinion. — Complaint  is  made  of  the  action  of  the  court  in  instruct- 
ing a  verdict  for  plaintiffs  on  the  issue  of  title. 

The  evidence  showed  that  at  the  time  of  the  execution  of  the  deed 
Sallie  Flanagan  was  the  wife  of  J.  W.  Flanagan,  and  that  plaintiffs 
are  their  children.  Sallie  Flanagan  died,  and  J.  W.  Flanagan  subse- 
quently married  Mattie  Flanagan.  J.  W.  Flanagan  and  Mattie  Flan- 
agan sold  the  land  to  D.  T.  Noble  and  J.  F.  Bryant  on  the  18th  day  of 
December,  1895,  by  warranty  deed,  which  was  duly  acknowledged  and 
recorded,  the  consideration  being  part  cash  and  their  three  notes  each 
for  $121.75,  each  payable  to  J.  W.  Flanagan  or  bearer,  secured  by  a 
vendor's  Ken,  and  payable  in  one,  two  and  three  years  respectively  after 
date.  D.  T.  Noble  and  J.  F.  Bryant  conveyed  the  land  to  defendant 
Mrs.  B.  O'Mahoney  for  $387.50,  the  amount  of  these  notes,  in  January, 
1897,  the  consideration  being  the  cancellation  of  these  notes.  Flanagan, 
in  the  spring  of  1896,  borrowed  from  Mrs.  B.  O'Mahoney  $125,  and  de- 
posited the  three  notes  executed  by  D.  T.  Noble  and  J.  F.  Bryant  as 
security  therefor.  When  the  first  of  the  three  notes  matured  Noble 
and  Bryant  refused  to  pay  it,  and  stated  they  would  not  pay  the  notes. 
Thereupon  the  defendant  H.  O'Mahoney  procured  J.  W.  Flanagan  to 
write  to  Noble  and  Bryant,  requesting  them  to  convey  the  land  to  Mrs. 
B.  O'Mahoney  in  satisfaction  of  the  notes,  which  they  accordingly  did. 

There  was  undisputed  evidence  that  the  consideration,  $300,  recited 
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in  the  deed  from  John  T.  Hunter  and  Ann  M.  Hunter  to  Sallie  Flan- 
agan, was  paid  out  of  the  separate  estate  of  Sallie  Flanagan,  and  that  it 
was  the  intention  of  the  parties  to  make  the  lqnd  her  separate  property. 

Neither  II.  O'Mahoney  nor  Mrs.  B.  O'Mahoney  had  any  actual  notice 
when  the  land  was  conveyed  to  her  of  the  title  of  plaintiffs.  They  did 
know  that  J.  W.  Flanagan  had  been  twice  married,  and  that  he  had 
children  by  his  first  wife  at  the  time  Mrs.  O'Mahoney  loaned  Flanagan 
the  money  and  at  the  time  the  land  was  conveyed  to  her. 

The  question  presented  is,  was  the  recitation  in  the  deed  to  Sallie 
Flanagan  suliicient  to  put  a  reasonably  prudent  person  upon  inquiry 
as  to  whether  the  land  was  community  or  her  separate  property.  The 
recitation  referred  to  reads:  "Now  be  it  known  that  we,  John  T.  Hun- 
ter and  wife  Ann  M.  Hunter,  of  State  and  county  above  mentioned, 
do  give,  m transfer  and  convey  to  our  daughter,  Sallie  Flanagan,  for  the 
consideration  of  three  hundred  dollars  paid  us  in  hand  at  various  times 
her  marriage  to  J.  W.  Flanagan,  Jr.,  the  land,"  etc.  It  will  be  noted 
that  the  conveyance  is  -by  John  T.  Hunter  and  wife  to  their  daughter, 
Sallie  Flanagan.  It  used  the  words,  "give,  transfer  and  convey."  It 
further  specifies  the  consideration  of  «%*K)0  "paid  us  in  hand  at  various 
tiincs  her  marriage."  There  seems  to  be  a  word  omitted  between  the 
words  "times"  and  "her"  in  this  recitation.  Either  the  word  "before" 
or  "since"  would  supply  the  omission.  If  the  work  "before"  was  omit- 
ted and  the  recitation  should  read  "paid  us  in  hand  at  various  times 
before  her  marriage,"  the  deed  upon  its  face  would  make  the  land  her 
separate  property.  If  the  word  "since"  should  be  supplied,  then  it 
would  show  that  the  consideration  was  paid  since  marriage,  and  the 
land  would  appear  to  be  community  property. 

The  facts  recited  in  the  deed  were  sufficient  to  put  a  purchaser  upon 
inquiry  as  to  whether  the  land  was  the  separate  property  of  Mrs.  Sallie 
Flanagan  or  the  community  property  of  herself  and  husband.  What- 
ever is  sufficient  to  put  a  purchaser  upon  inquiry,  which,  if  prosecuted 
with  ordinary  diligence,  will  disclose  the  true  condition  of  the  title, 
is  held  in  law  to  be  notice.  Wethered  v.  Boone,  17  Texas,  150;  Bacon 
v.  O'Connor,  25  Texas,  226,  227;  Sickles  v.  White,  66  Texas,  179; 
Webb,  Record  of  Title,  sec.  223. 

There  is  no  contention  that  inquiry  would  not  have  disclosed  the 
true  condition  of  the  title.  The  fact  that  appellee  nor  her  husband  had 
read  the  deed  from  Hunter  and  wife  to  Mrs.  Sallie  Ftanagan  does  not 
affect  the  question.  This  deed  was  in  her  chnin  of  title  and  recorded, 
and  she  is  conclusively  presumed  to  have  notice  of  its  recitals.  Bryan 
v.  Crump,  55  Texas,  1;  Eenick  v.  Dawson,  55  Texas,  102;  Caruth  v. 
Grigsby,  57  Texas,  259. 

We  conclude  that  the  defendant,  under  the  facts,  was  not  a  good  faith 
purchaser  of  the  land,  and  that  so  far  as  the  title  is  concerned  there 
was  no  error  in  instructing  a  verdict  for  plaintiffs. 

The  fourth  assignment  complains  of  the  charge  of  the  court  in  defin- 
ing a  purchaser  in  good  faith  as  "one  who  not  only  supposes  himself 
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to  be  the  true  owner,  but  who  is  ignorant  that  his  title  is  contested  by 
a  person  claiming  a  better  title.  A  possessor  in  good  faith  will  be  en- 
titled to  compensation  for  the  permanent  and  valuable  improvements 
he  has  made  upon  the  land  while  so  in  possession,  though  it  should  turn 
out  his  title  is  defective,  or  that  another  has  a  superior  title."  This 
charge  announced  a  general  rule,  and  is  correct.  Other  parts  of  the 
charge  correctly  applied  the  law  to  the  facts. 

It  was  shown,  in  addition  to  the  facts  recited,  that  appellant  had 
made  improvements  upon  the  land  of  the  value  of  $125.  It  was  also 
6hown  that  the  rental  value  of  the  land  and  damages  was  $125.  The 
jury  did  not  find  anything  for  improvements,  or  for  the  rental  valuo 
and  damages  to  the  land.  The  value  of  the  rents  and  damages  being 
the  same  as  the  value  of  the  improvements,  it  may  be  inferred  the  jury 
set  off  one  against  the  other.  There  is  no  evidence  that  appellee  mado 
any  investigation  as  to  the  validity  of  the  title  under  which  Mrs.  O'Ma- 
honey  claimed,  or  that  she  had  consulted  an  attorney  in  reference  to 
the  same,  prior  to  her  purchase. 

The  charge  as  a  whole  fairly  submitted  the  issue  of  improvements  in 
good  faith,  and  there  was  no  error  in  refusing  the  special  charge,  the 
refusal  of  which  is  made  the  ground  of  the  fifth  assignment  of  error. 

Finding  no  erf  or  in  the  record  the  judgment  is  affirmed. 

Affirmed. 
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Methodist  Episcopal  Church  South  et  al.  v. 

W.  E.  Clifton  et  al. 

Decided  January  12,  1904. 

1. — Church— Unincorporated  Voluntary  Association— Judgment. 

An  unincorporated  voluntary  church  association  can  not  be  subjected  to 
an  ordinary  judgment  for  debt. 

2«— Same—  Equitable  Lien. 

Agents  of  an  unincorporated  society  of  the  Methodist  Episcopal  Church 
South  who,  under  appointment  from  the  Conference,  contracted  debts  in  ac- 
quiring property  for  a  denominational  school  could  not  establish  an  equitable 
lien,  for  their  indemnification,  against  church  buildings,  other  school  build- 
ings or  other  property  held  by  trustees  and  acquired  through  voluntary  sub- 
scriptions made  by  members  of  the  denomination  for  specific  religious,  edu- 
cational or  charitable  purposes  not  connected  with  the  undertaking  in  which 
the  debt  was  incurred. 

3-— Same. 

Where  the  property  and  funds  of  the  church  were  all  subscribed  and 
held  for  specific,  and  not  for  its  general  purposes,  and  the  specific  property 
for  acquiring  which  the  debt  had  been  contracted  by  plaintiffs  for  the  benefit 
of  the  unincorporated  church  association  had  been  sold  for  other  debts  against 
it,  plaintiffs  were  not  entitled  to  a  judgment  against  the  association  on  the 
theory  that  it  might  in  the  future  acquire  general  funds  or  property  against 
which  they  might  be  entitled  to  a  lien  for  their  debt 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Sam  R.  Scott. 

Clifton  and  others  brought  suit  against  the  Methodist  Episcopal 
Church  South,  and  others,  and  obtained  judgment  from  which  this 
appeal  was  prosecuted. 

Boynton  &  Boynton,  for  appellants. 

Clark  &  Bolinger  and  Geo.  W.  Barcvs,  for  appellees. 

STREETMAN,  Associate  Justice.— W.  B.  Clifton,  D.  R.  Guney, 
Mrs.  S.  A.  Bell,  as  independent  executrix  of  the  estate  of  J.  D.  Bell, 
deceased,  Eugene  Williams  and  Bart  Moore  brought  this  suit  against 
Methodist  Episcopal  Church  South,  a  voluntary  association,  whose 
membership  is  too  numerous  to  be  herein  sued ;  Granbury  College,  a  vol- 
untary association,  of  which  John  Hanley,  John  D.  Baker,  and  D.  L. 
Nutt  are  trustees,  its  members  and  trustees  being  too  numerous  to  be 
herein  sued;  Clarendon  College,  Weatherford  College,  Polytechnic  Col- 
lege, and  Southwestern  University,  duly  incorporated  corporations,  and 
M.  S.  Hotchkiss,  J.  R.  Nelson,  B.  R.  Bolton,  W.  D.  Jackson  and  T.  P. 
Sparks,  as  members  of  said  church. 

Plaintiffs  alleged  that  certain  individuals  named  in  the  petition  were 
members  and  local  agents  representing  said  corporations  and  associations 
in  various  counties  named,  and  were  representative  members  of  said 
church  and  said  Granbury  College  as  voluntary  associations,  and  hold 
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title  to  the  property  therein  described  as  members  and  trustees  of  said 
voluntary  associations. 

Plaintiffs  alleged  that  in  November,  1888,  said  church  acting  by 
Northwest  Texas  Conference,  composed  of  the  persons  named  in  the 
petition  and  others,  duly  authorized  by  said  church,  appointed  plaintiffs 
trustees  of  the  Waco  Female  College,  and  authorized  plaintiffs,  with 
others,  as  general  agents  of  defendants,  to  build  a  new  college  building 
in  or  near  Waco,  Texas,  for  the  Waco  Female  College. 

That  by  virtue  of  said  authority,  plaintiffs  undertook  the  work  of 
erecting  said  building,  and  in  conducting  the  same,  being  authorized 
so  to  do  by  said  church  and  its  codefendants,  on  or  about  April  1,  1899, 
contracted  indebtedness  aggregating  $17,500;  this  indebtedness  being 
represented  by  promissory  notes  signed  by  plaintiffs,  payable  to  various 
banks  and  persons  and  bearing  interest  at  10  per  cent  per  annum. 

That  the  money,  labor  and  materials  received  for  said  notes  were 
devoted  to  the  erection  of  the  new  college  building.  That  6aid  building 
was  accepted  by  said  defendants  as  the  property  of  said  church,  and  said 
defendants,  with  full  knowledge  of  all  the  facts,  including  said  indebted- 
ness, ratified  and  confirmed  all  the  acts  of  the  plaintiffs  in  the  erection 
of  said  new  building,  and  the  contracting  of  said  indebtedness. 

That  in  all  matters  relating  to  said  debt  plaintiffs  were  sureties  and 
defendants  were  principals.  That  gaid  indebtedness  was,  from  time 
to  time,  extended  by  giving  renewal  notes,  remaining  the  debt  of'  de- 
fendants, until  about  January  1,  1900,  at  and  before  which  time  judg- 
ments were  obtained  on  notes  given  therefor  by  the  plaintiffs,  and  said 
creditors  now  look  alone  to  plaintiffs.  That  thereby  said  church  and 
its  codefendants,  as  members  of  the  church  'and  holding  its  assets, 
became  bound  to  pay  plaintiffs  $17,500,  with  10  per  cent  per  annum 
interest  from  April  1,  1899,  that  being  the  amount  so  assumed  and  paid 
by  plaintiffs  to  said  creditors. 

Plaintiffs  further  allege  that  said  church  and  its  codefendants  for 
more  than  fifteen  years  have  been  engaged  in  religious  and  educational 
work,  accumulating  money  and  property  for  such  purposes,  and  said 
corporations  and  associations  have  acquired  the  following  real  estate. 
(Then  follows  a  description  of  certain  lots  and  tracts  in  McLennan 
County  and  the  campus  properties  of  the  various  educational  institu- 
tions made  defendants.)  Said  real  estate  is  alleged  to  be  of  the  reason- 
able market  value  of  $200,000. 

Plaintiffs  further  alleged  that  all  of  said  property  has  been  acquired 
for  the  use  and  benefit  of  said  church  and  is  held  by  the  codefendants 
of  said  church  solely  for  its  use  and  benefit,  the  equitable  and  beneficial 
title  being  vested  in  said  church  as  a  voluntary  association.  That  said 
total  property  of  said  church  aggregates  more  than  $1,000,000,  and 
that  plaintiffs  have  from  time  to  time  made  donations  to  said  church 
of  money,  time  and  labor,  and  in  said  new  college  enterprise,  as  agents 
of  said  church  by  appointment  of  Northwest  Texas  Conference,  secured 
a  campus  and  building  of  the  reasonable  value  of  $105,000,  charged 
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with  a  debt  of  $30,000,  in  addition  to  the  debt  herein  sued  upon,  and 
said  defendants  failed  and  refused  to  assist  in  discharging  same  and 
allowed  said  property  to  be  lost  to  said  church  under  execution  sale  and 
without  fault  upon  the  part  of  plaintiffs. 

That  said  church  holds  no  property  in  its  own  name,  and  all  the 
property  of  the  church  is  held  by  corporations  or  boards  of  trustees  for 
its  use.  That  for  a  valuable  consideration,  all  members  of  said  church 
have  agreed  that  all  obligations  contracted  by  its  agents  in  good  faith 
for  its  use  and. benefit  shall  be  discharged  by  the  church,  and  thereby 
all  the  property  of  said  church  is  charged  with  an  equitable  lien  for  the 
payment  of  the  debt  sued  on,  and  that  there  is  no  adequate  remedy 
at  law. 

Plaintiffs  pray  for  judgment  against  said  church  and  said  corpora- 
tions, associations  and  individuals  as  members  of  said  church,  and  that 
said  judgment  be  charged  as  a  lien  on  said  described  real  estate,  and  for 
foreclosure  and  order  of  sale  and  execution  against  the  church  to  be 
levied  on  any  property  held  for  its  use  and  benefit  or  owned  by  said 
church,  and  for  general  and  special  relief. 

The  petition  of  appellees  might  be  construed  as  an  effort  to  obtain  a 
simple  judgment  against  the  Methodist  Episcopal  Church  South,  and 
the  judgment  rendered,  in  some  respects,  can  hardly  be  distinguished 
from  an  ordinary  judgment  at  law  for  debt;  but  appellees  in  their  brief 
state  that  they  sued  in  equity  to  charge  upon  the  property  of  appellants 
the  indebtedness  incurred  by  them  as  agents  of  the  church  in  its  edu- 
cational extension  work. 

The  answer  of  appellants  was,  in  our  opinion,  sufficient  to  raise  the 
questions  discussed  in  this  opinion. 

Special  issues  were  submitted  to  the  jury,  and  upon  their  answers 
thereto  a  judgment  was  rendered.  After  setting  out  the  special  issues 
and  the  answers  of  the  jury,  the  judgment  recites,  that  it  appears  that 
W.  R.  Clifford,  Bart  Moore,  D.  R.  Gurlev,  J.  D.  Bell  and  Eugene 
Williams  were,  previous  to  1890,  appointed  by  the  Methodist  Episcopal 
Church  South  its  agents,  with  power  and  authority  to  erect  a  new 
building  for  one  of  its  educational  institutions,  then  known  as  the  Waco 
Female  College,  and  that  in  performing  the  work  of  erecting  such 
building,  said  agents  borrowed  and  advanced  during  said  year  the  sum 
of  $17, .500,  and  continuously  since  have  paid  or  been  held  personally 
responsible  for  interest  thereon,  aggregating  the  further  sum  of 
$20,489. 72;  that  after  borrowing  the  amount,  the  same  was  expended 
in  erecting  and  completing  said  building;  that  in  1892  said  church, 
through  the  Northwest  Texas  Conference,  was  notified  that  said  agents 
had  created  an  indebtedness,  of  which  the  amount  so  borrowed  and  ex- 
pended by  said  agents  was  a  part,  and  after  such  notice  ratified  the  acts 
of  said  agents  in  creating  said  indebtedness,  and  claimed  said  building 
to  be  the  property  of  said  church,  and  thereby  became  responsible  to 
plaintiffs  for  said  amount  and  interest,  and  it  being  expressly  adjudi- 
cated, as  against  all  parties  to  the  suit,  that  said  church  is  a  voluntary 
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association,  and  that  a  sufficient  number  of  its  members  have  been  made 
parties  and  have  answered  for  its  protection,  and  that  the  titles  to  the 
properties  described  herein  in  the  plaintiffs'  petition  are  held  in  trust 
by  the  respective  trustees  in  whom  said  titles  are  vested,  for  the  use  and 
benefit  of  said  church,  and  that  said  church  owns  the  equitable  titles 
thereto,  and  said  titles  and  said  properties  are  subject  to  execution  for 
the  payment  of  said  indebtedness,  said  properties  being  described  as 
follows:  (Then  follows  a  particular  description  of  two  parcels  of  land 
in  Waco,  Texas,  one  of  which  the  judgment  says  is  the  "New  Austin 
Street  Methodist  Church  property,"  and  the  other  "the  church  and  par- 
sonage, being  the  Fifth  Street  Methodist  Church  property.") 

Then  the  judgment  continues  as  follows :  "And  it  further  appearing 
to  the  court  that  the  plaintiffs  are  entitled  to  their  debt  and  interest, 
as  damages,  aggregating  thirty-seven  thousand  seven  hundred  and  eighty- 
nine  and  72-100  ($37,789.72)  dollars,  together  with  issuance  of  execu- 
tion therefor  to  be  levied  upon  the  property  of  said  church,  within  the 
jurisdiction  of  the  Northwest  Texas  Conference  of  said  church,  excepting 
therefrom  Ihe  following  described  property,  to  wit:  (Here  follows  de- 
scription of  real  estate  belonging  to  Granbury,  Weatherford,  Polytechnic 
and  Clarendon  colleges  and  Southwestern  University.) 

"Now,  therefore,  it  is  ordered,  adjudged  and  decreed  by  the  court  that 
the  plaintiffs,  W.  R.  Clifton,  Bart  Moore,  D.  R.  Gurley,  Eugene  Williams, 
Mrs.  S.  A.  Bell,  legal  representative  of  the  estate  of  J.  D.  Bell,  deceased, 
do  have  and  recover  of  and  from  the  Methodist  Episcopal  Church  South, 
the  board  of  trustees  of  Waco  Female  College,  a  duly  incorporated  cor- 
poration, and  of  J.  R.  Nelson,  R.  0.  Rounsavall,  L.  B.  Black,  Sam  P. 
Wright,  W.  D.  Jackson,  H.  A.  Borland,  G.  W.  Wyatt,  John  Hanley, 
John  D.  Baker,  D.  L.  Nutt,  M.  S.  Hotehkiss,  B.  R.  Bolton,  W.  D.  Jack- 
son, T.  P.  Sparks,  J.  D.  Stocking,  C.  A.  Burton,  T.  J.  Nolan,  1.  W. 
Stephens,  R.  W.  Kindel,  W.  H.  Edleman,  R.  C.  Armstrong,  J.  B.  Baker, 
George  Mulkey,  Joseph  S.  Key,  J.  W.  Hodges,  J.  W.  Snyder,  as  being 
constituent  members  in  law  of  said  voluntary  association  Methodist 
Episcopal  Church  South  (but  not  against  them  as  individuals),  the  sum 
of  thirty-seven  thousand  seven  hundred  and  eighty-nine  and  71-100  ($37,- 
789.72)  dollars,  together  with  interest  thereon  at  the  rate  of  G  per  cent 
per  annum  from  this  date  until  paid,  for  which  let  execution  issue,  to  be 
levied  only  upon  any  property  of  the  said  Methodist  Episcopal  Church 
South  within  the  jurisdiction  of  the  Northwest  Texas  Conference,  and 
excepting  therefrom  the  tracts  of  land  hereinbefore  excepted." 

The  Methodist  Episcopal  Church  South  has  appealed,  and  in  its  brief 
presents  a  number  of  assignments,  contending  among  other  things  that 
the  indebtedness  of  plaintiffs  was  incurred  without  its  authority  and  in 
violation  of  its  instructions,  denying  that  the  Northwest  Texas  Confer- 
ence ratified  the  transactions  by  which  the  indebtedness  was  incurred,  or 
that  it  had  authority  to  do  so.  Two  questions,  however,  are  presented 
which  control  the  disposition  of  the  case,  and  render  unnecessary  a  con- 
sideration of  other  assignments:    (1)    Whether  the  appellant  was  such 
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person  in  law  as  could  be  subjected  to  an  ordinary  judgment  for  debt; 
and,  (2)  if  not,  did  appellees  show  themselves  entitled  in  equity  to  sub- 
ject any  property  of  appellant  to  any  character  of  trust  or  lien  for  their 
benefit? 

As  we  have  stated  above,  it  is  not  clear  whether  appellees  insist  that 
they  were  entitled  to  a  judgment  for  debt  against  appellant,  or  only  to 
relief  in  equity  by  the  enforcement  of  an  equitable  lien,  but  the  judg- 
ment rendered  6eems  to  proceed  upon  both  theories,  first  establishing 
a  lien  upon  certain  property,  and  then  awarding  judgment  as  for  an 
ordinary  debt,  with  execution  accordingly.  It  is  therefore  necessary  to 
decide  both  questions. 

The  petition  simply  alleges  that  appellant  is  a  voluntary  association, 
and  a  number  of  persons  are  made  defendants,  not  as  individuals,  but 
as  constituent  members  of  said  association,  upon  the  theory  that  the 
entire  membership  is  too  numerous  to  be  made  parties.  It  is  not  sought 
to  be  held  as  a  partnership,  nor  a  corporation,  and  no  personal  liability 
is  claimed  against  its  members. 

It  is  well  established  that  such  an  association  can  not  be  sued,  and  a 
personal  judgment  rendered  against  it.  As  said  by  Chief  Justice  Gar- 
rett in  Burton  v.  Grand  Rapids  School  Furniture  Co.,  31  S.  W.  Rep., 
91:  "There  was  an  evident  attempt  to  sue  the  church  as  an  organi- 
zation, which,  as  it  was  an  unincorporated  association,  could  not  be 
done  (citing  Turnstall  v.  Wormley,  54  Texas,  476;  Devoss  v.  Tray,  22 
Ohio  St.,  168;  Wilkins  v  .Wardens,  etc.,  52  Ga.,  352;  Ash  v.  Guie,  97 
Pa.  St.,  498).  An  unincorporated  association  is  no  person,  and  has  not 
the  power  to  sue  or  be  sued.  When  such  an  association  has  been  organ- 
ized and  is  conducted  for  profit,  it  will  be  treated  as  a  partnership,  and 
its  members  will  be  held  liable  as  partners.  But  in  the  case  of  religious 
and  eleemosynary  associations,  the  members  and  managing  committees 
who  incur  the  liability,  assent  to  it  or  subsequently  ratify  it,  become 
personally  liable." 

The  authorities  cited,  as  well  as  many  others  which  we  have  examined, 
fully  justify  the  conclusions  above  quoted.  Bates  on  Partnership,  sec. 
75;  McCabe  v.  Goodfellow  (N.  Y.),  30  N.  E.  Rep.,  728;  Reding  v. 
Anderson  (Iowa),  34  X.  W.  Rep.,  300;  Clarke  v.  O'Rourke  (Mich.), 
69  N.  W.  Rep.,  147 ;  In  re  St.  James  Club,  2  De  Gex,  M.  &  G.,  383. 

We  conclude  that  no  judgment  could  be  properly  rendered  against  the 
Methodist  Episcopal  Church,  as  such,  unless  for  the  purpose  of  enforc- 
ing some  equitable  right  which  plaintiffs  had  against  some  property  held 
by  that  association. 

Many  authorities  are  cited  by  appellees  involving  actions  against  un- 
incorporated associations  and  their  members,  and  to  which  we  have  given 
careful  examination  and  consideration.  They  will  be  found  to  fall 
clearly  within  one  of  three  classes : 

1.  Cases  in  which  the  association  has  been  found  to  be  a  joint  stock 
association,  and  in  which  it  or  its  members  have  been  held  liable  on  the 
theory  of  partnership.     Of  this  class  are  Gorman  v.  Russell,  14  Cal., 
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531;  Industrial  Lumber  Co.  v.  Texas  Pine  Land  Assn.,  72   S.  W. 
Bep.,  875. 

2.  Cases  in  which  individual  members  have  been  held  liable,  either 
in  person  or  on  the  principle  of  agency  for  debts  incurred  by  them  for 
the  benefit  of  such  associations.  Such  are  Bidgeley  v.  Dodson  (Penn.), 
3  Wat.  &  S.,  118;  Downing  v.  Mann,  3  E.  D.  Smith  (X.  Y.),  36. 

3.  Cases  in  which  the  plaintiffs  have  shown  themselves  entitled  in 
equity  to  subject  the  general  property  or  some  particular  property  of 
such  association  to  their  claims  by  virtue  of  an  equitable  lien,  or  some 
species  of  trust.  Of  this  character  are  the  following:  Society  of 
Shakers  v.  Watson,  68  Fed.  Eep.,  730;  Smith  v.  Swormstedt,  16  How. 
(U.  S.),  302, 14  L.  Ed.,  942;  Van  Houten  v.  Pine,  36  N.  J.  Eq.,  133. 

In  this  case  it  is  not  claimed  that  there  was  a  partnership.  There 
are  express  findings  by  the  jury  that  neither  of  the  corporations  or 
individuals  sued  as  defendants,  personally  authorized  or  took  any  part 
in  the  creation  of  the  debt  sued  upon.  Clearly,  therefore,  this  case  is 
not  of  the  first  or  second  class  above  described. 

It  remains  to  be  determined  whether  it  is  a  case  of  the  third  class 
enumerated.  The  case  of  Van  Houten  v.  Pine,  36  N.  J.  Eq.,  133,  was 
a  suit  against  Pine  as  president,  and-Ingalls  as  secretary,  and  "twelve 
hundred  other  copartners,  as  the  Masonic  Mutual  Life  Insurance  Com- 
pany ."  The  company  was  alleged  to  be  a  voluntary,  friendly  life  in- 
surance society,  in  which  the  members,  according  to  the  agreements 
contained  in  the  constitution  and  by-laws,  contributed  by  regular  assess- 
ments to  create  the  funds  of  the  society,  upon  the  mutual  agreement 
and  understanding  that  at  their  death  a  certain  sum  of  money  should 
be  paid  to  their  designated  relatives.  Van  Houten  was  a  member  of 
this  society,  and  upon  his  death  his  widow  filed  a  bill  in  equity  to  com- 
pel the  payment  of  the  policy,  to  which  a  demurrer  was  filed  for  want 
of  parties,  and  want  of  equity  in  the  bill.  In  disposing  of  the  latter 
ground  of  demurrer  the  court  says:  "The  Masonic  Mutual  Life  In- 
surance Company  is  not  a  corporation;  it  is  a  voluntary,  friendly,  life- 
insurance  society.  Equity  takes  cognizance  of  the  affairs  of  such  asso- 
ciations, and  grants  relief  by  treating  them  as  partnerships,  or  by  look- 
ing into  the  scheme,  and  compelling  conformity  to  it,  or  reforming  it 
and  enforcing  it,  or,  if  the  plan  is  deemed  impracticable,  decreeing  a 
dissolution  and  distributing  the  funds;  and,  speaking  generally,  it  re- 
dresses, as  far  as  it  can,  the  grievances  of  the  members  of  these  societies 
who  complain  to  it  of  injustice  affecting  their  pecuniary  interests  there- 
in. In  the  case  in  hand  (though  it  is  not  stated  in  the  bill  to  be  so) 
the  company,  as  appears  by  the  copy  of  by-laws  put  in  on  their  part 
on  the  argument,  has  a  very  large  accumulated  surplus  fund,  amounting 
to  over  $20,000.  Apart  from  that  admission  and  looking  at  the  state- 
ments of  the  bill  alone,  it  does  not  appear  that  the  company  has  not  a 
fund  out  of  which  the  complainant  may  be  paid.  It  is  therefore  unnec- 
essary now  to  consider  whether  the  court  would,  if  there  wjere  no  othei* 
means,  order  payment  through  an  assessment  on  the  members,    It  is 
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enough  to  say  that  it  is  not  an  absolute,  certain  and  clear  proposition 
that  the  bill  would  be  dismissed  for  want  of  merits  on  the  hearing." 

The  eJIect  of  this  decision  is  that  where  such  a  voluntary  association 
has  a  fund  created  for  the  purpose  of  paying  certain  death  claims,  the 
persons  entitled  thereto  may  sue  a  sufficient  number  of  the  members  of 
6uch  association  and  compel  their  claims  to  be  paid  out  of  such  fund. 

The  case  of  Smith  v.  Swornstedt,  above  cited,  grew  out  of  division  of 
1844  of  the  Methodist  Episcopal  Church  North  and  South.  It  appeared 
that  the  Methodist  Book  Concern,  a  corporation  under  the  laws  of  Ohio, 
was,  prior  to  said  division,  operated  for  the  purpose,  among  others,  of 
providing  a  charitable  fund,  known  as  the  Book  Concern,  for  the  sup- 
port of  the  traveling  and  worn-out  preachers  of  said  church.  The  bill 
was  filed  by  the  complainants  for  themselves  and  in  behalf  of  the  trav- 
eling and  worn-out  preachers  in  connection  with  the  society  of  the  Meth- 
odist Episcopal  Church  South  in  the  United  States,  to  recover  a  share 
of  that  fund.  The  court  after  holding  that  the  separation  was  not  an 
act  of  secession  by  the  Southern  church,  but  a  voluntary  division  of  the 
society,  simply  decides  that  the  complainants,  having  shown  themselves 
to  be  the  beneficiaries  for  whom  said  fund  was  created,  and  not  having 
forfeited  their  rights,  were  entitled  in  equity  to  have  a  division  of  said 
fund  and  to  have  their  share  set  apart  to  them. 

The  basis  of  the  suit  in  Society  of  Shakers  v.  Watson,  58  Fed.  Rep., 
730,  was  a  promissory  note,  but  in  that  case  it  was  shown  that  the  debt 
represented  by  the  note  was  incurred  by  the  regularly  appointed  trustees 
of  the  society,  and  that  the  money  borrowed  went  to  increase  the  funds 
of  the  society,  and  that  the  persons  who  furnished  the  money  in  this 
manner  were  entitled  to  an  equitable  lien  upon  the  property  thus  in- 
creased. 

The  foregoing  cases  are  recited  and  relied  upon  by  appellees.  Many 
others  of  similar  import  might  be  added,  but  the  principle  involved  is 
the  same.  In  every  instance  the  complainants  show  themselves  entitled 
to.  charge  some  property  belonging  to  the  association  generally,  or  to 
some  particular  fund,  either  as  beneficiaries  or  as  holders  of  an  equitable 
lien. 

In  this  case,  the  pleadings  and  evidence  show  that  the  particular 
property  belonging  to  the  Waco  Female  College  has  been  sold,  and  there 
is  no  effort  to  fix  a  lien  upon  that  property.  Other  property  is  pointed 
out  in  the  petition,  which  is  sought  to  be  subjected  to  a  lien,  as  was  done 
in  the  cases  cited.  With  reference  to  this  and  all  other  property  held 
for  the  use  of  appellant,  the  jury  made  the  following  special  findings : 

"22.  Does  the  defendant,  Methodist  Episcopal  Church  South,  ac- 
cumulate property  or  hold  any  property  for  general  purposes?  Ana. 
They  do  not. 

"23.  Is  the  property  used  by  the  various  branches  or  institutions  of 
the  Methodist  Episcopal  Church  South  denomination,  contributed  by 
voluntary  donations  for  a  definite,  specific  purpose?    Ans.    It  was. 

"24.    Have  Clarendon  College,  Granbury  College,  Polytechnic  Col- 
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lege,  Weatherford  College  and  Southwestern  University,  or  any  two  of 
them,  any  joint  'common  financial  interest,  or  has  any  one  of  said  schools 
any  control  over  the  finances  of  any  other  school?    Ans.    No. 

"25.  Did  any  of  the  schools  mentioned  in  the  preceding  question 
have  any  connection  with  the  creation- of  the  debts  sued  upon,  or  any 
interest  in  the  matters  for  which  said  money  was  expended?    Ans.    No. 

"26.  Does  the  Northwest  Texas  Conference  or  the  Methodist  Epis- 
copal Church  South  own  any  property,  and  if  so.  what  property,  and  for 
what  purpose  or  purposes  is  the  same  held?  Ans.  They  own  church 
and  school  property;  purposes  for  school  and  churches. 

"27.  How  has  the  property  held  by  local  Methodist  church  associa- 
tions been  accumulated,  by  voluntary  donations  or  otherwise?  Ans. 
Voluntary  and  solicited. 

"28.  If  the  property  last  mentioned  has  been  accumulated  by  vol- 
untary donations,  were  said  donations  solicited  and  made  for  the  use 
of  the  particular  school  or  local  church  using  the  same,  or  were  such 
donations  made  for  general  purposes?    Ans.    For  specific  purposes/' 

Upon  these  findings,  the  property  of  the  other  defendant  colleges  was 
excepted  from  the  operation  of  the  judgment,  but  the  judgment  virtu- 
ally authorizes  execution  against  the  Austin  Street  Church  property,  and 
the  Fifth  Street  Church  property  in  the  city  of  Waco. 

In  our  opinion,  the  verdict  of  the  jury  makes  it  clear  that  the  church 
now  holds  no  property  directly  connected  with  the  enterprise  for  which 
the  indebtedness  of  appellees  was  incurred;  that  it  holds  no  property  as 
a  general  fund  of  the  association,  which  might  be  charged  in  equity 
with  this  debt ;  but  that  all  of  the  property  controlled  by  it,  or  held  for 
its  use,  is  charged  with  particular  charitable  uses,  separate  and  distinct 
from  the  Waco  Female  College,  and  which  can  not  be  lawfully  diverted 
from  the  purposes  for  which  it  was  donated.  Perry  on  Trusts,  sees. 
733,  734,  and  cases  cited ;  24  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  352. 

These  conclusions  compel  us  to  answer  in  the  negative  both  of  the 
questions  propounded  in  the  beginning.  Appellant  was  not  such  a  per- 
son as  could  be  sued  at  law ;  and  appellees  not  only  failed  to  point  out 
any  property  subject  in  equity  to  their  claim,  hut  on  the  contrary,  the 
evidence  and  the  verdict  conclusively  shows  that  no  such  property  ex- 
ists. Appellees  insist  that  the  judgment  should  not  be,  for  this  reason, 
set  aside,  because  appellant  might  in  the  future  acquire  property  sub- 
ject to  their  demand.  It  is  not  clear  to  us  how  this  could  be  possible, 
but  if  it  were,  the  contention  could  only  be  sustained  on  the  theory  that 
the  appellees  were  entitled  to  an  ordinary  judgment  for  their  debt, 
with  award  of  execution;  but  this  we  have  decided  they  can  not  obtain. 

We  therefore  conclude  that  neither  at  law  nor  in  equity  were  appellees 
entitled  to  recover,  and  the  judgment  in  their  favor  will  therefore  be 
reversed  and  judgment  rendered  in  favor  of  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused  April  28,  1904  (Clifton  v.  M.  E.  Church 
South). 
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Amanda  M.  Ellis,  Executrix,  v.  C.  W.  BifaDiCK. 

ded  January  13,  1904. 

1.— Sale — Warranty  of  Quality. 

A  contract  for  the  sale  of  future  crops  of  sugar  cane  to  be  raised  on  a 
farm  for  four  years,  at  a  price  to  vary  with  the  market  price  of  sugar,  "said 
cane  to  be  sound,  ripe  and  merchantable,"  was  a  warranty  of  the  quality  of 
the  cane  to  be  so  raised  and  delivered. 

2.— Same — Representation — Articles  Not  in  Existence. 

A  statement,  in  an  agreement  for  sale  of  articles  to  be  thereafter  pro- 
duced, as  to  their  quality,  could  not,  as  when  used  of  things  then  in  being, 
be  considered  a  mere  representation  or  expression  of  opinion. 

3.— Warranty — Inspection  and  Acceptance. 

Where  there  is  an  express  warranty  of  quality  on  a  sale,  the  purchaser, 
though  having  opportunity  of  inspection  and  being  aware  of  the  defect  in 
quality,  may  receive  the  property  and  recover  damages  for  the  breach  of  the 
warranty. 

4. — Warranty — Executory  Sale. 

An  express  warranty  of  quality  may  exist  in  connection  with  an  execu- 
tory contract  for  sale  of  an  article  to  be  produced  in  the  future. 

5. — Same — Delivery — Price. 

A  contract  by  which  the  seller  was  to  deliver  to  the  buyer,  loaded  on  his 
tram  cars  at  the  sugar  house,  all  the  cane  to  be  raised  on  a  certain  farm  fop 
four  years,  which  he  warranted  should  be  of  a  certain  quality,  and  the  buyer 
agreed  to  take  and  pay  for  same  at  a  price  fixed  with  reference  to  the  mar- 
ket price  of  a  certain  grade  of  sugar  at  the  times  of  delivery,  advancing  cer- 
tain expenditures  for  tram  road  and  cars,  did  not  bind  such  purchaser  to  pay 
the  price  named  for  cane  accepted  by  him  which  did  not  come  up  to  the 
quality  warranted. 

6. — Same— Charge. 

A  charge  on  the  rights  of  a  purchaser  in  case  of  failure  of  warranty  as 
to  quality,  was  properly  refused  where  it  Ignored  an  issue  presented  in  the 
case  as  to  whether  the  failure  in  quality  was  due  to  a  failure  of  the  buyer 
to  perform  things  undertaken  by  him  in  the  contract. 

7.— Sale — Acceptance— Opportunity  for  Inspection.  - 

Evidence  considered  and  held  not  to  warrant  a  charge  that  acceptance 
of  an  article  sold  bound  the  buyer  to  the  price  promised,  in  the  absence  of  a 
warranty  o£  quality,  because  delivery  appeared  to  have  been  complete  and 
title  to  have  passed  before  there  was  opportunity  for  inspection. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
E.  L.  Penn. 

Riddick  sued  and  had  judgment  against  Ellis,  executrix,  who  appeals. 

Hogg,  Robertson  &  Hogg,  for  appellant. 

Hutcheson,  Campbell  &  Hutcheson  and  West  &  Cochran,  for  appellee. 

KEY,  Associate  Justice. — C.  W.  Riddick  brought  this  action 
against  Amanda  M.  Ellis,  as  executrix  of  the  estate  of  L.  A.  Ellis, 
deceased,  seeking  to  recover  for  alleged  breaches  of  a  written  contract; 
and  from  a  verdict  and  judgment  in  favor  of  the  plaintiff,  the  defendant 
has  appealed. 

The  contract  referred  to  reads  as  follows: 
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"State  of  Texas,  County  of  Fort  Bend.  Know  all  men  by  these 
presents  that  we,  C.  W.  Riddick,  party  of  the  first  part,  and  C.  G.  Ellis, 
agent  of  the  estate  of  L.  A.  Ellis,  deceased,  party  of  the  second  part, 
witnesseth : 

"1.  The  party  of  the  first  part  is  now  the  owner  of  what  is  known 
as  the  Klondyke  plantation  in  Fort  Bend  County,  Texas,  and  has  in 
cultivation  thereon  sugar  cane.  That  the  party  of  the  first  part  intends 
to  cultivate  300  acres  or  more  of  said  Klondyke  plantation  in  sugar 
cane  during  the  year  1900,  and  is  to  cultivate  as  much  as  300  acres  of 
said  land  in  sugar  cane  during  the  term  of  four  years  beginning  with 
the  first  day  of  January,  1900,  and  ending  with  the  last  day  of  December, 
1904,  and  he  has  this  day  sold  to  the  party  of  the  second  part  the  entire 
crop  of  cane  to  be  grown  by  him  on  said  Klondyke  plantation  for  and 
during  the  period  of  four  years,  beginning  as  aforesaid,  on  the  first  day 
of  January,  1900,  and  ending  with  the  last  day  of  December,  1904. 

"And  the  party  of  the  second  part  is  to  pay  to  the  party  of  the  first 
part,  for  said  cane  delivered  at  his  (party  of  the  second  part's)  mill  in 
Fort  Bend  County,  Texas,  at  the  rate  of  eighty  cents  per  ton  for  every 
cent  that  sugar  known  and  classed  as  prime  yellow  clarified  is  worth  in 
the  market  of  New  Orleans  on  the  date  of  the  delivery  of  said  cane  and 
at  the  rate  for  each  fraction  of  a  cent  said  class  of  sugar  is  worth.  That 
is  (to  illustrate)  if  the  said  class  of  sugar  in  the  market  of  New  Orleans 
is  worth  on  the  date  of  the  delivery  of  any  of  said  cane  four  and  one- 
half  cents  per  pound,  then  the  party  of  the  first  part  shall  receive  for 
his  cane  so  delivered  the  sum  of  three  and  60-100  ($3.60)  dollars 
per  ton. 

"And  the  party  of  the  first  part  is  to  cultivate  all  cane  in  a  good 
manner,  and  to  cut,  haul,  and  deliver  cleaned  as  customary  for  cane  to 
be  cleaned  for  the  mill,  said  cane  to  be  sound,  ripe  and  merchantable, 
for  the  price  above  mentioned,  to  the  party  of  the  second  part  at  his 
mill.  The  party  of  the  second  part  is  to  unload  the  tram  cars  at  his 
own  expense  at  the  mill.  And  the  said  party  of  the  first  part  also  agrees 
to  pay  a  certain  indebtedness  in  sugar  cane  at  the  price  above  mentioned 
to  the  party  of  the  second  part.  The  said  indebtedness  referred  to  is  nn 
indebtedness  heretofore  due  by  the  estate  of  Dr.  Dillard  and  S.  J.  Win- 
ston of  Fort  Bend  County,  Texas,  to  the  party  of  the  second  part, 
amounting  to  the  sum  of  two  thousand  nine  hundred  and  seventy  ($2970) 
dollars.  Said  indebtedness  is,  however,  to  be  paid  in  two  equal  install- 
ments, with  interest  at  the  rate  of  eight  per  cent  per  annum.  First 
installment  is  to  be  taken  out  of  the  crop  of  cane  for  the  year  1900, 
and  the  second  installment  is  to  be  taken  out  of  the  crop  for  1901.  And 
the  said  amount  representing  said  debts  here  referred  to,  is  evidenced 
by  two  notes  executed  by  the  party  of  the  first  part,  of  even  date  here- 
with, to  the  party  of  the  second  part.  And  the  party  of  the  second 
part  shall  receive  as  payment  for  said  indebtedness  sugar  cane  at  the 
rate  above  mentioned  and  under  the  terms  of  this  contract.  And  the 
party  of  the  first  part  is  also  to  deliver  said  cane  to  the  party  of  the 
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second  part  in  a  seasonable  time  for  manufacturing  it  into  sugar  each 
fall,  amount  to  be  delivered  by  the  party  of  the  first  part  to  the  sugar 
mill  of  the  party  of  the  second  part  each  day  to  be  hereafter  mutually 
agreed  upon,  said  agreement  to  be  governed  by  the  estimated  quantity  of 
cane  the  party  of  the  first  part  shall  have  to  deliver. 

"2.  The  party  of  the  second  part  hereby  obligates  and  binds  himself 
to  receive  from  the  party  of  the  first  part  all  of  the  cane  raised  by  him 
on  the  said  300  acres  or  more  of  land  cultivated  on  the  Klondyke  place 
in  Fort  Bend  County,  Texas,  for  and  during  the  period  of  four  years 
from  and  after  the  first  day  of  January,  1900,  and  agrees  to  receive 
said  cane  at  his  sugar  mill  in  Fort  Bend  County,  Texas,  and  agrees  to 
pay  the  party  of  the  first  part  therefor  80  cents  per  ton  for  every  cent, 
and  every  fraction  of  a  cent  in  the  same  proportion,  that  sugar  of  the 
class  known  as  prime  yellow  clarified  is  worth  in  the  markets  of  New 
Orleans  on  the  date  of  each  delivery  of  such  cane,  and  agrees  to  pay 
for  said  cane  at  the  end  of  each  week  for  the  deliveries  made  during 
the  week. 

"And  the  party  of  the  second  part  also  obligates  and  binds  himself 
to  put  down  a  tram  road  leading  to  the  sugar  mill  of  L.  A.  Ellis  into 
the  land  to  be  cultivated  by  the  party  of  the  first  part  in  cane,  and 
agrees  to  extend  said  tram  road  to  the  center  of  the  land  so  cultivated 
in  cane  by  the  party  of  the  first  part;  the  party  of  the  first  part  agrees 
to  furnish  to  the  party  of  the  second  part  the  right  of  way  through  any 
and  all  lands  which  will  be  necessary  to  pass  through  after  leaving  the 
land  of  the  party  of  the  second  part  to  reach  the  land  of  the  party  of 
the  first  part,  free  of  all  cost  or  charge  to  the  party  of  the  second  part; 
said  right  of  way  to  be  a  direct  line  as  near  as  practicable,  and  he  also 
agrees  to  maintain  said  tram  road  in  good  repair  and  also  to  furnish 
the  party  of  the  first  part  the  necessary  tram  cars  upon  which  the  cane 
raised  by  the  party  of  the  first  part  can  be  loaded  for  delivery  to  the 
party  of  the  second  part  at  his  mill.  And  the  party  of  the  second  part 
also  further  agrees  to  keep  said  tram  road  open  and  free  of  obstruction 
at  all  times  during  the  harvesting  season  to  enable  the  party  of  the  first 
part  to  deliver  said  cane  to  the  party  of  the  second  part  without  hinder- 
ance  or  interference. 

"And  the  party  of  the  second  part  shall  maintain  and  keep  in  repair 
the  tram  cars  furnished  and  to  be  furnished  to  the  party  of  the  first 
part  for  the  delivery  of  said  crop  of  cane,  and  agrees  to  have  the  cars 
unloaded  at  his  own  expense  at  the  mill  when  so  delivered,  and  in  the 
quantity  as  delivered  by  the  party  of  the  first  part. 

"It  is  understood  and  agreed  that  in  case  of  a  destruction  of  the  sugar 
house  from  fire  or  tornado  or  any  action  of  the  element  over  which  the 
party  of  the  second  part  has  no  control,  the  party  of  the  first  part  agrees 
to  release  the  party  of  the  second  part  from  the  requirements  of  this 
contract  until  such  a  time  that  the  party  of  the  second  part  may  rebuild 
the  sugar  house  and  again  be  ready  for  operation,  and  it  is  also  agreed 
that,  in  case  of  a  breakage  of  machinery,  the  party  of  the  second  part 
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has  the  right  and  privilege  to  stop  the  party  of  the  first  part  from 
delivering  cane  until  the  necessary  repairs  can  be  made  to  again  put  the 
factory  in  operation.  It  is  also  agreed  that  the  party  of  the  first  part 
can  deliver  his  cane  to  the  mill  any  day  while  the  party  of  the  second 
part  is  saving  his  own  crop. 

"And  the  party  of  the  second  part  also  agrees  to  receive  in  payment 
for  the  two  notes  executed  by  the  party  of  the  first  part  of  even  date 
herewith,  cane  at  the  price  above  mentioned,  in  payment  of  said  notes. 
And  if  the  party  of  the  second  part  shall  fail  or  refuse  to  comply  with 
his  part  of  this  contract  he  shall  not  require  the  party  of  the  first  part 
to  pay  said  notes  in  money. 

"This  contract  shall  be  in  force  for  and  during  a  period  of  four  years, 
and  is  executed  in  duplicate,  each  copy  of  which  shall  be  considered  an 
original. 

"In  testimony  whereof,  we  have  this  day  signed  and  sealed  the  same 
on  this  the  first  day  of  November,  A.  D.  1899. 

(Signed)     "C.  W.  Eiddick, 
"C.  G.  Ellis, 
"Agt.  for  Estate  of  L.  A.  Ellis." 

The  plaint  iff  alleged  in  his  petition  that  in  pursuance  of  said  contract 
he  planted  and  raised  a  crop  of  cane  on  the  farm  referred  to  during 
the  year  1901 ;  and  that,  as  authorized  by  the  contract,  he  and  the  de- 
fendant entered  into  a  supplemental  agreement,  by  the  terms  of  which 
the  defendant  agreed  to  furnish  him  during  the  harvesting  season  sixty 
tram  cars,  with  which  to  deliver  his  crop  of  cane  to  the  defendant; 
and  he  alleges  a  breach  by  the  defendant  of  the  agreement  referred  to, 
and  damages  resulting  to  him  therefrom.  He  also  sought  to  and  did 
recover  the  contract  price  for  some  cane  delivered  to  the  defendant 
which  had  not  been  paid  for.  Some  other  claims  are  asserted  against 
the  defendant,  which  it  is  unnecessary  to  particularize. 

The  plaintiff  alleged  in  his  petition  that  all  the  cane  delivered  by  him 
to  the  defendant  was  of  the  class  and  quality  mentioned  in  the  contract. 

The  defendant,  in  addition  to  her  general  denial,  averred  that  the 
plaintiff  obligated  himself  to  deliver  sound,  ripe  and  merchantable  cane, 
and  that  of  the  amount  delivered,  329  tons  were  spoilt  and  entirely 
worthless,  and  932  tons  were  not  sound,  ripe  or  merchantable,  but  were 
soured,  spoilt  and  damaged,  and  worth  only  about  one-half  of  what  it 
would  have  been  if  in  accordance  with  the  contract. 

There  was  testimony  tending  to  sustain  the  latter  plea.  The  trial 
court  held,  and  so  instructed  the  jury,  that  as  the  uncontroverted  testi- 
mony showed  that  all  the  cane  received  and  used  by  the  defendant  was 
received  after  full  opportunity  to  inspect  it,  she  was  bound  to  pay  for 
it  according  to  the  price  stipulated  in  the  written  contract,  unless  there 
was  a  subsequent  verbal  agreement,  as  asserted  by  the  defendant,  modify- 
ing the  written  contract  as  to  the  price  to  be  paid  for  damaged  cane. 

Counsel  for  the  defendant  requested  an  instruction  predicated  upon 
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the  theory  that  the  contract  contained  an  express  warranty  by  the  plain- 
tiff that  the  cane  was  to  be  sound,  ripe  and  merchantable;  and  that  if 
any  of  it  was  not  such,  then,  although  the  defendant  may  have  received 
the  same  without  objection,  the  plaintiff  would  be  entitled  to  recover 
therefor  only  the  reasonable  market  value  of  such  cane  at  the  time  and 
place  of  delivery. 

Opinion.— ^Appellant's  brief  presents  a  number  of  questions  for  de- 
cision, none  of  which  will  be  discussed  in  this  opinion  except  the  one 
predicated  upon  the  action  of  the  court  in  giving  the  one  and  refusing 
the  other  instruction  as  above  stated.  It  is  sufficient  to  say  that  the 
other  questions  have  been  duly  considered,  and  it  is  not  believed  that 
they  point  out  reversible  error. 

Perhaps  no  subject  in  the  entire  domain  of  the  law  has  produced 
more  contrariety  of  opinion  than  has  the  subject  of  warranty  in  sales 
of  personal  property.  Not  only  have  the  courts  differed  in  deciding 
cases,  but  courts  and  authors  have  often  failed  to  discriminate  between 
warranties  and  deceit,  or  fraudulent  representations.  As  an  illustration, 
it  is  often  said,  in  considering  the  subject  of  express  warranty,  that  it 
is  not  necessary  that  the  seller  should  have  intended  by  the  language 
used  to  warrant  the  thing  sold;  and  that,  in  order  to  create  a  warranty, 
the  purchaser  must  be  influenced  by  the  statement  alleged  to  constitute 
the  warranty.  Both  of  these  propositions  are  correct  as  applied  to  a 
question  of  fraud,  based  upon  a  statement  made  by  the  seller;  but  neither 
is  correct  in  determining  whether  or  not  the  statement  constitutes  an 
express  warranty.  Such  a  warranty  is  entirely  a  matter  of  contract, 
and  the  contract  which  creates  it  must,  like  all  other  contracts,  embody 
the  mutual  intentions  of  the  parties.  Nor  is  it  necessary  that  the  buyer 
must  have  been  deceived  before  he  can  recover  for  the  breach  of  an 
express  warranty.  Shordan  v.  Kyler,  87  Ind.,  78;  Harrington  v.  Smith, 
138  Mass.,  92;  Smith  v.  Hale,  158  Mass.,  182. 

It  seems  now  to  be  a  well  settled  principle,  that,  where  there  is  an 
express  warranty  of  quality,  the  purchaser,  though  having  opportunity 
of  inspection  and  being  aware  of  the  defect  in  quality,  may  receive  the 
property  and  recover  damages  for  breach  of  the  warranty,  or,  if  sued 
for  the  purchase  money  of  the  property,  may  offset  such  damages  against 
the  contract  price.  Barnum  Iron  and  Wire  Works  v.  Seley,  8  Texas  Ct, 
Bep.,  716 ;  Parks  v.  O'Connor,  70  Texas,  389 ;  2  Meacham  on  Sales,  sec. 
1395.    The  author  cited  says : 

"The  express  warranty,  therefore,  stands  upon  different  ground  in 
reference  to  acceptance  from  that  occupied,  according  to  many  authori- 
ties, by  the  implied  warranty  or  condition ;  and  it  is  well  settled,  where 
an  express  warranty  accompanied  the  contract,  that  while,  by  accepting 
the  goods,  the  buyer  may  lose  his  right  to  subsequently  reject  them,  he 
does  not  thereby  necessarily  lose  his  right  to  rely  upon  the  warranty. 
The  express  warranty  survives  acceptance,  and,  by  the  great  weight  of 
authority,  gives  the  buyer  a  remedy,  notwithstanding  the  defects  were 
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visible  or  open  to  discovery  at  the  time  they  were  received.  The  buyer 
may  reject  them,  but  he  is  oot  compelled  to  do  so ;  he  may  retain  them 
and  rely  upon  the  warranty  ." 

Although  the  contrary  was  once  held,  it  appears  now  to  be  firmly 
established  that  an  express  warranty  may  exist  in  connection  with  an 
executory  contract.  2  Mecham  on  Sales,  sec.  1394;  Day  v.  Poole,  52 
N.  Y.,  416 ;  Briggs  v.  Hilton,  99  N.  Y.,  517 ;  Fairbank  Canning  Co.  v. 
Metzger,  118  N.  Y.,  260;  Polhemus  v.  Heiman,  45  Cal.,  573. 

Counsel  for  appellant  contends  that  the  language  of  the  contract, 
"said  cane  to  be  sound,  ripe  and  merchantable,"  imports  an  express 
warranty  by  appellee.  On  the  other  hand  it  is  contended,  and  we  pre- 
sume the  trial  court  held,  that  the  language  referred  to  was  not  intended 
as  a  warranty.  "A  warranty  is  an  express  or  implied  agreement,  col- 
lateral but  annexed  to  the  agreement  to  transfer  the  title,  by  which  the 
seller  undertakes  to  vouch  for  the  title,  quality  or  condition  of  the  thing 
sold."  2  Mecham  on  Sales,  sec.  1222.  And  the  authorities  all  agree 
that  it  is  not  necessary  that  the  word  "warranty"  be  used  to  create  an 
express  warranty. 

A  warranty  is  to  be  distinguished  from  mere  representation  or  ex- 
pression of  opinion ;  and  in  many  cases  it  may  be  difficult  to  determine 
whether  or  not  the  language  in  question  should  be  held  to  constitute  a 
warranty,  or  merely  an  expression  of  opinion.  But  such  difficulty  is  not 
encountered  in  cases  like  the  one  at  bar.  The  language  that  we  are  now 
dealing  with  was  not  a  mere  verbal  statement,  made  by  the  seller  while 
the  parties  were  negotiating,  and  concerning  the  quality  of  something 
then  in  existence.  It  was  incorporated  into  a  written  contract  of  sale, 
and  it  referred  to  something  that  had  no  existence  at  that  time.  When 
parties  are  negotiating  concerning  the  sale  of  property  then  in  existence, 
words  of  commendation  by  the  seller  may  properly  be  held  as  merely 
expressions  of  opinion;  but  when  a  written  contract  is  made  for  the 
sale  of  an  article  not  yet  in  existence,  and  it  is  stipulated  that  it  shall 
be  of  a  particular  quality,  it  would  be  unreasonable  to  hold  that  such 
stipulation  was  intended  merely  as  expressing  the  seller's  opinion  as  to 
what  would  be  the  quality  of  the  article  when  it  was  manufactured  or 
produced.  Such  a  stipulation  signifies  a  promise  on  the  part  of  the 
seller  that  the  article  shall  be  of  the  quality  named. 

In  some  cases  it  is  said  that  such  language  is  descriptive  of  the  thing 
sold  and  not  a  warranty,  but  in  the  case  at  bar,  the  first  section  of  the 
contract  describes  the  property  sold  as  "the  entire  crop  of  cane  to  be 
grown  by  him  on  said  Klondyke  plantation  for  and  during  the  period 
of  four  years,  beginning,  as  aforesaid,  on  the  first  day  of  January,  1900, 
and  ending  with  the  last  day  of  December,  1904."  Then,  after  fixing 
the  price  to  be  paid  for  the  cane,  it  reads :  "And  the  party  of  the  first 
part  is  to  cultivate  all  cane  in  a  good  manner  and  to  cut,  haul  and 
deliver,  cleaned  as  customary  for  cane  to  be  cleaned  for  the  mill;  said 
cane  to  be  sound,  ripe  and  merchantable,  for  the  price  above  mentioned, 
to  the  parly  of  the  second  part  at  his  mill."    If  nothing  more  had  been 
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said  in  the  contract,  it  would  seem  that  the  language,  "said  cane  to  be 
sound,  ripe  and  merchantable,"  was  not  intended  as  limiting  the  amount 
of  cane  sold,  because  it  was  not  inserted  as  a  proviso  in  the  preceding 
paragraph,  which  declared  that  the  entire  crop  of  cane  to  be  grown  on 
the  Klondyke  plantation  during  the  period  of  four  years  was  thereby 
sold.  In  other  words,  the  language  referring  to  the  quality  of  the  cane 
does  not  appear  to  have  been  used  in  the  sense  of  qualifying  and  limiting 
the  amount  of  cane  contracted  to  be  sold,  but  rather  as  an  assurance 
that  the  entire  crop  should  possess  the  qualities  named.  But  further- 
more, in  the  second  section  of  the  contract,  and  following  after  the 
language  referred  to,  is  this  express  stipulation:  "The  party  of  the 
second  part  hereby  obligates  and  binds  himself  to  receive  from  the  party 
of  the  first  part  all  of  the  cane  raised  by  him  on  the  said  300  acres  or 
more  of  land  cultivated  on  the  Klondyke  place  in  Port  Bend  County, 
Texas,  for  and  during  the  period  of  four  years  from  and  after  the  first 
day  of  January,  1900." 

Now  it  would  seem  that  if  the  language  of  the  contract  which  refers 
to  the  quality  of  the  cane  was  used  only  in  a  descriptive  sense,  and  as- 
limiting  the  amount  sold,  that  the  purchaser  would  not  thereafter  and  in 
a  subsequent  section  of  the  contract  have  expressly  and  specifically 
obligated  himself  to  receive  from  the  seller  all  the  cane  produced  on  the 
farm  referred  to. 

It  is  also  to  be  noted  that  at  the  time  the  contract  was  made  the 
subject  matter  of  the  sale  was  not  in  existence,  and  the  contract  required 
Mrs.  Ellis  to  furnish  part  of  the  consideration,  or  perform  part  of  the 
obligation  of  the  contract,  before  she  would  have  an  opportunity  to 
inspect  the  cane.  It  required  her  to  build  a  tram  road  from  her  farm 
to  and  upon  that  of  the  plaintiff,  and  furnish  him  with  cars  with  which 
to  haul  his  cane  to  the  mill. 

Moreover,  the  contract  indicates  on  its  face  that  it  was  intended  by 
the  parties  that  there  should  be  delivery  of  the  cane  before  the  defendant 
would  have  opportunity  to  inspect  and  ascertain  its  quality.  It  required 
her  to  furnish  the  plaintiff  with  the  necessary  number  of  cars  to  harvest 
his  cane,  and  required  the  plaintiff  to  load  the  cane  on  the  cars  and 
.  deliver  them  to  the  defendant  at  her  mill ;  and  required  her  to  unload 
the  cars. 

In  the  absence  of  an  express  or  implied  agreement  as  to  what  shall 
constitute  delivery,  the  general  rule  is  that,  as  between  the  parties 
themselves,  the  property  is  delivered  whenever,  at  the  time  and  place 
which  the  law  fixes  or  the  parties  have  agreed  upon,  the  seller  has  done 
everything  which  is  necessary  to  be  done  in  order  to  put  the  property 
completely  and  unconditionally  at  the  disposal  of  the  buyer.  2  Mecham 
on  Sales,  sec.  1186.  In  this  case,  according  to  the  obvious  meaning  of 
the  contract,  when  the  plaintiff  loaded  the  cane  on  the  cars  and  carried 
the  cars  to  the  defendant's  mill,  delivery  was  complete,  because  when 
that  was  done,  the  plaintiff  had  done  everything  which  the  contract 
required  him  to  do  to  place  the  property  at  the  absolute  disposal  of  the 
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defendant.  Such  being  the  case,  and  there  being  nothing  on  the  face 
of  the  contract,  nor  disclosed  by  the  testimony,  indicating  that  the  de- 
fendant would  have  opportunity  to  examine  the  cane  before  it  reached 
the  mill,  we  hold  that  she  was  not  required  or  expected  to  make  such 
examination  before  the  property  was  delivered. 

In  view  of  these  considerations  we  feel  constrained  to  hold  that  the 
language  of  the  contract  which  refers  to  the  quality  of  the  property 
was  used  for  the  purpose  of  expressing  an  agreement,  collateral  to  the 
contract  of  sale,  by  which  agreement  the  seller  undertook  to  vouch  for 
the  quality  and  condition  of  the  thing  sold.  And,  if  we  are  correct  in 
that  conclusion,  then  the  language  referred  to  constitutes  an  express 
warranty,  and  the  trial  court  erred  in  construing  it  otherwise,  and  in 
charging  the  jury  that  the  plaintiff  was  entitled  to  recover  the  price 
stipulated  in  the  written  contract  for  all  the  cane  received  and  used  by 
the  defendant. 

The  special  instruction  requested  by  the  defendant  on  the  subject  of 
warranty  was  not  correct,  because  it  overlooked  and  eliminated  the 
theory  asserted  by  the  plaintiff  to  the  effect  that  the  damaged  conditioi* 
of  the  cane  was  occasioned  by  the  failure  of  the  defendant  to  comply 
with  the  contract. 

Counsel  for  appellee  rely  upon  Parks  v.  O'Connor,  70  Texas,  377,  and 
some  other  cases  which  have  followed  that  decision.  As  reported,  the 
entire  contract  in  that  case  is  not  set  out,  and  we  do  not  know  whether 
or  not  that  case  is  entirely  analogous  to  the  case  under  consideration. 
In  -fact,  that  case  is  somewhat  confusing;  because,  while  it  is  stated  in 
the  opinion  that  the  stipulation  in  the  contract,  "good  merchantable 
cattle,"  does  not  imply  a  warranty,  the  opinion  concludes  with  the 
declaration  that  the  court  erred  "in  giving  and  refusing  instructions  as 
appellants  complain  in  the  assignments  under  consideration;"  and  one 
of  the  assignments  under  consideration,  as  shown  in  the  opinion,  com- 
plains of  the  trial  court  in  not  charging  as  requested  by  the  defendant, 
that  the  words,  "good  merchantable  yearlings,"  constituted  a  special 
warranty.  Furthermore,  that  case,  if  construed  correctly  by  counsel 
for  appellee,  seems  to  be  in  conflict  with  Blythe  v.  Speake,  23  Texas, 
429,  and  the  decided  weight  of  authority  in  other  jurisdictions.  The 
following  cases  tend  to  support  the  conclusion  reached  by  us  in  this 
case:  Fairbank  Canning  Co.  v.  Metzger,  118  N.  Y.,  260;  Latham  v. 
Shipley,  86  Iowa,  543 ;  Callanan  v.  Brown,  33  Iowa,  333 ;  Powell  v.  Chit- 
tick,  89  Iowa,  513;  Reed  v.  Hastings,  61  111.,  266;  Shordan  v.  Kyler,  87 
Ind.,  38;  Warren  v.  Coal  Co.,  83  Pa.  St.,  437;  Holloway  v.  Jacoby,  120 
Pa.  St.,  583;  Groetzinger  v.  Kann,  165  Pa.  St.,  578;  Polhemus  v.  Hei- 
man,  45  Cal.,  573;  McLennan  v.  Ohunn,  75  Cal.,  559;  Lewis  v.  Koun- 
tree,  78  N.  C,  323;  Love  v.  Miller,  104  N.  C,  582;  Osgood  v.  Lewis, 
18  Am.  Dec.  (Md.),  317;  Jack  &  Towne  v.  Railway  Co.,  53  Iowa,  399; 
Barnes  v.  Burns,  81  Wis.,  232 ;  Drew  v.  Ellison,  60  Vt.,  401 ;  Burr  v. 
Redhead  &  do.,  52  Neb.,  617;  Erskine  v.  Swanson,  45  Neb.,  767; 
Reese  v.  Bates,  94  Va.,  321;  Money  v.  Fisher,  92  N.  Y.  (Htm),  347. 
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But  if  we  are  wrong  in  holding  that  the  contract  contains  an  express 
warranty  of  the  quality  of  the  property,  we  still  think  the  court's  charge 
was  erroneous  for  the  reason  that  the  testimony  does  not  show  that  the 
defendant  had  opportunity  to  examine  the  cane  before  she  received  it 
As  already  shown,  delivery  was  complete  when  the  plaintiff  loaded  the 
cane  on  the  cars  and  carried  them  to  the  defendant's  mill;  and  the 
testimony  does  not  indicate  that  the  defendant  had  any  opportunity  of 
examination  until  that  was  done.  It  docs  show  that  she  had  such  oppor- 
tunity, and  exercised  it,  before  she  used  the  cane,  but  not  before  she 
received  it. 

This  being  the  case,  if  she  discovered  that  the  property  was  not  of  the 
quality  stipulated  in  the  contract,  she  was  not  required  to  demand  a 
rescission,  but  could  keep  the  property,  and,  as  she  has  done,  seek  redress 
for  breach  of  the  contract,  which  contains  at  least  an  implied  warranty 
of  quality. 

lor  the  error  pointed  out,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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C.  J.  Sorrells  v.  Sam  Goldberg  et  al» 

Decided  January  16,  1904. 

1<— Lease  by  Parol  for  Longer  than  One  Year— 8tatute  of  Frauds. 

By  the  terms  of  the  statute  of  frauds  (Rev.  Stats.,  art.  2543,  subdivs.  4,  5) 
a  parol  lease  of  land  for  a  longer  period  than  one  year  ia  prohibited,  and 
such  a  lease  will  not  be  held  enforclble  as  a  valid  parol  lease  for  one  year 

only. 

2.— Same— Part  Performance. 

In  an  action  by  a  landlord  against  the  tenant  for  rent  of  land  wherein 
the  tenant  set  up  that  the  parol  lease  contract,  being  for  a  longer  period 
than  one  year,  was  inhibited  by  the  statute  of  frauds,  it  was  competent  for 
the  landlord  to  show,  as  taking  the  case  out  of  the  statute  by  part  perform- 
ance, that  the  tenant  had  taken  possession  of  the  premises  under  the  lease 
and  made  monthly  payments  of  rent  thereunder. 

Appeal  from  the  County  Court  of  Hill.    Tried  below  before  Hon.  L. 
C.  Hill. 

Spell  £  PJiillips,  for  appellant. 

A.  P.  McKinnon  and  Clark  &  Bolinger,  for  appellees. 

BOOKHOUT,  Associate  Justice.— On  August  24,  1901,  appellant, 
by  appropriate  proceedings,  sued  out,  in  Justice  Court  of  Precinct  No. 
1,  Hill  County,  Texas,  where  the  rented  premises  in  question  were  sit- 
uated, a  distress  warrant,  returnable  to  the  County  Court  of  Hill  County, 
Texas,  running  against  appellees,  alleging  in  his  affidavit  that  on  June 
10,  1901,  he  had  rented  to  appellee,  Sam  Goldberg,  the  premises  in 
question,  by  a  verbal  contract,  for  a  term  beginning  June  10,  1901,  and 
expiring  August  31,  1902,  by  the  terms  of  which  said  appellee  agreed 
to  pay  as  rent  for  the  premises  the  sum  of  $50  per  month,  in  advance, 
from  the  beginning  of  the  term  to  September  1, 1901,  and  from  Septem- 
ber 1,  1901,  to  August  31,  1902,  the  sum  of  $60  per  month  in  advance 
upon  the  first  day  of  each  month ;  that  the  contract  under  the  laws  of 
this  State  was  inoperative  for  a  longer  period  than  one  year  from  the 
date  of  the  commencement  of  the  said  term,  but  was  valid  and  subsisting 
and  enforcible  for  such  period,  that  is  to  say  from  June  10,  1901,  to 
June  10,  1902;  that  said  appellee  was  justly  indebted  to  appellant  in 
the  sum  of  $560,  which  was  not  jet  due,  but  would  mature  in  the  sum 
of  $60  per  month,  commencing  on  September  1,  1901,  and  upon  the  first 
day  of  each  month  for  eight  consecutive  months  thereafter,  and  $*30, 
being  the  rent  from  June  1,  1902,  to  June  10,  1902,  being  due  June  1, 
1902,  in  accordance  with  the  terms  of  the  contract,  the  rent  due  to  Sep- 
tember 1,  1901,  having  been  paid ;  that  said  appellee  was  about  to  re- 
move from  the  premises,  which  were  situated  in  said  precinct  aforesaid, 
and  was  about  to  remove  his  property  therefrom,  which  property  was  in 
the  possession  of  the  coappellee,  S.  Fcinherg. 

Under  the  distress  warrant  certain  property  was  seized,  which  was 
duly  replevied  by  appellees.    On  September  25,  1901,  appellant  filed 
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bis  amended  petition,  alleging  his  cause  of  action  as  theretofore,  and 
praying  judgment  upon  the  replevy  bond,  alleging  his  landlord's  lien 
upon  the  property  seized  under  the  writ  and  covered  by  the  replevy 
bond. 

To  this  appellees  filed  their  original  answer,  presenting  (1)  general 
demurrer;  (2)  general  denial;  (3)  that  at  the  time  the  alleged  contract 
was  made  appellee  Goldberg  was  in  possession  of  the  premises,  and  that 
the  contract  was  inoperative  under  the  statute  of  frauds  because  not  to- 
be  performed  within  one  year;  that  on  August  25,  1901,  appellee  Fein- 
berg  purchased  the  goods  in  question,  upon  which  the  levy  was  made,  at 
that  time  situated  in  said  building;  that  at  that  time  Goldberg  owed  the 
rent  for  July  and  August,  1901,  which  he  paid,  and  delivered  the  keys 
of  the  building  to  the  agent  of  appellant,  J.  J.  Yerby,  who  has  since- 
retained  them,  and  wherefore  appellant  was  estopped  to  claim  the  en- 
forcement of  the  contract.  They  denied  the  creation  of  the  contract  as- 
serted by  appellant,  and  contended  that  the  rental  of  the  premises  by 
Goldberg  was  by  the  month,  and  that  at  the  time  of  the  removal  of  the 
goods  all  the  rents  had  been  paid;  that  Goldberg  had  expressly  refused 
to  make  such  a  contract  as  alleged  by  appellant  when  requested  to  do  so 
by  appellant's  said  agent. 

In  replication  to  such  answer,  on  February  7, 1903,  appellant  filed  his- 
supplemental  petition,  pleading  (1)  general  demurrer;  (2)  general  de- 
nial; (3)  that  if  the  contract  in  question  was  within  the  statute  of 
frauds,  that  under  and  by  virtue  of  it  said  Goldberg  had  entered  into 
the  possession  of  the  premises,  and  had  continued  therein  until  the  time- 
by  appellant  alleged  in  his  petition,  and  had  paid  the  rent  therefor  to 
September  1,  1901.  That  appellant  had  put  him  in  possession  of  the 
premises  under  said  contract,  and  was  willing  that  he  should  continue 
to  occupy  same  under  the  contract,  and  the  building  had  at  all  times- 
during  the  term  been  subject  to  his  occupancy  according  to  the  terms 
of  the  contract,  and  if  Goldberg  had  failed  to  occupy  same  it  was  due  to 
his  own  fault,  and  his  abandonment  of  the  premises  was  voluntary;,  that 
if  the  contract  was  within  the  statute  of  frauds  it  was  taken  out  of  the 
statute  by  reason  of  such  facts,  and  it  became  a  contract  for  the  tenancy 
of  said  premises  for  the  term  of  one  year  from  the  commencement  of 
the  said  term,  and  enforcible  as  such.  That  if  the  rent  for  the  entire 
term  of  the  contract  was  [not]  collectible,  appellant  elected  to  waive 
and  abandon  his  right  to  that  portion  maturing  after  June  10,  1902,  and 
sued  only  for  the  balance  of  the  rent  due  under  the  contract  for  the  one 
year,  beginning  June  10,  1901,  and  ending  June  10,  1902. 

Trial  before  a  jury  was  had  on  February  7,  1903,  and  at  the  conclu- 
sion of  the  testimony  the  court,  at  the  request  of  appellees,  peremptorily 
directed  a  finding  for  appellees.     Plaintiff  appealed. 

By  the  terms  of  the  statute  of  frauds  a  parol  contract  for  the  lease  of 
real  estate  for  a  longer  time  than  one  year  is  not  enforcible.  Bev. 
Stats.,  art.  2543,  subdivs.  4,  5. 

It  is  contended  that  the  effect  of  a  parol  leqse  for  a  longer  period 
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than  one  year  is  to  create  an  estate  for  the  statutory  period  for  which  a 
parol  lease  is  good;  and  that  where  such  contract  is  made  between  par- 
ties, and  possession  of  the  premises  had  and  rent  paid  thereunder,  the 
contract  is  enforcible  to  the  extent  of  one  year  from  the  commencement 
of  the  term. 

This  contention  is  supported  by  the  holdings  in  some  jurisdictions, 
but  the  decisions  seem  to  be  based  upon  statutes  of  those  States  giving 
to  such  parol  leasft  the  force  and  effect  of  estates  at  will.  Washb.  on 
Real  Prop.,  sec.  823;  Taylor  on  Landl.  and  Ten.,  sec.  28.  We  have 
no  such  statute  in  this  State.  So  long  as  the  contract  remains  executory 
it  is  not  enforcible.  But  if  there  has  been  a  substantial  part  perform- 
ance of  the  contract,  the  rule  is  different.  Where  by  virtue  of  a  parol 
.  lease  for  a  period  longer  than  one  year,  the  landlord  places  the  tenant 
in  possession  of  the  premises  and  receives  from  him  one  or  more  install- 
ments of  rent  in  accordance  with  the  terms  of  the  lease,  this  constitutes 
such  part  performance  as  will  take  the  contract  out  of  the  statute  of 
frauds,  and  the  same  may  be  enforced  in  accordance  with  its  terms. 
Randall  v.  Thompson  Bros.,  1  App.  Civ.  Cases,  sec.  1101 ;  Anderson  v. 
Anderson,  36  S.  W.  Rep.,  817;  Earl  of  Aylesford  case,  2  Str.,  783; 
Grant  v.  Ramsey,  7  Ohio  St.,  158;  Jones  v.  Peterman,  3  Serg.  &  R., 
543.  Our  statute  places  contracts  for  the  sale  of  veal  estate  or  the  lease 
thereof  for  a  longer  term  than  one  year  upon  the  same  footing.  It  is 
uniformly  held  that  parol  contracts  for  the  sale  of  land,  if  the  purchase 
money  has  been  paid  and  the  vendee  has  taken  possession  and  made  val- 
uable improvements  with  the  knowledge  of  the  vendor,  are  taken  out 
of  the  statute.  The  question  whether  part  performance  of  a  parol  lease 
of  real  estate  for  a  longer  term  than  one  year  would  take  the  contract 
out  of  the  statute  of  frauds  was  not  passed  upon  in  Bateman  v.  Maddox, 
86  Texas,  546.  It  is  expressly  so  stated  by  Judge  Brown  at  the  conclu- 
sion of  his  opinion  in  that  case.    86  Texas,  555. 

The  plaintiff  introduced  evidence  which  would  have  justified  the  jury 
in  finding  that  the  parol  lease  set  out  in  the  petition  was  made,  and 
that  Goldberg  took  and  held  possession  of.  the  premises  and  paid  rent 
thereunder.  It  was  shown  that  prior  to  June  10,  1901,  Goldberg  had 
been  renting  the  building  by  the  month,  paying  a  monthly  rental  of 
$50.  There  was  testimony  from  which  the  jury  could  have  found  that 
no  parol  lease  was  in  fact  made,  and  that  the  possession  of  Goldberg  after 
June  10,  1901,  was  a  holding  over  under  such  monthly  renting.  This 
raised  an  issue  of  fact  between  the  parties  whether  the  parol  lease  was 
made,  and  whether  the  possession  and  payment  of  rent  was  by  virtue  of 
the  terms  thereof,  or  under  the  former  monthly  holding  These  issues. 
should  have  been  passed  upon  by  the  jury.  It  follows  that  in  instructing 
a  verdict  for  defendant  there  was  error,  which  requires  that  the  judg- 
ment of  the  trial  court  should  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded.. 


i 
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St.  Louis,  Iron  Mountain  &  Southern  Railway  Company  v. 

John  Carlisle. 

Decided  January  16,  1904. 

1. — Admissions — Railroad  Conductor— Authority. 

Where  it  in  no  way  appeared  that  the  delay,  concerning  which  the  state- 
ments of  a  conductor  were  offered  as  admissions  of  negligence,  was  one  to 
the  fault  of  such  conductor,  or  that  the  schedule  of  the  delayed  train  was  in 
any  manner  under  his  control,  or  that  he  had  authority  to  speak  for  the  rail- 
way company  in  such  matter,  the  statements  were  not  admissible. 

2^rCarr:ers  of  Freight— Connecting  Lines — Defective  Car. 

'  Where  a  railway  company  receives  from  a  connecting  line  a  defective 
car,  loaded  with  cattle,  and  undertakes  to  transport  the  cattle  in  such  car, 
it  thereby  makes  such  car  a  part  of  its  own  agency,  and  is  liable  the  same 
as  though  the  car  was  its  own.i 


part 
tn.J 


Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before  lion. 
W.  B.  Crockett. 

Henry  &  Henry,  for  appellant 

Ben  Randals  and  E.  W.  Bounds,  for  appellee. 

SPEER,  Associate  Justice. — John  Carlisle  sued  the  Texas  &  Pacific 
Railway  Company  and  the  St.  Louis,  Iron  Mountain  &  Southern  'Rail- 
way Company  in  the  County  Court  of  Mitchell  County  and  recovered 
judgment  for  damages  to  a  shipment  of  beef  cattle  intended  for  market, 
upon  an  allegation  of  rough  handling  and  delay.  The  latter  company 
alone  appeals. 

The  first  assignment  of  error  is  overruled  for  the  reasons  given  in 
St.  Louis  I.  M.  &  S.  Ry.  Co.  v.  White,  8  Texas  Ct.  Rep.,  517,  1  Gam- 
mel's  Law  Journal,  G13. 

The  second  and  third  assignments  are  sustained.  In  the  absence  of 
evidence  showing  the  authority  of  the  conductor  to  bind  the  company 
by  his  declarations  in  the  way  of  admissions  of  negligence,  we  must  hold 
that  proof  of  such  statements  is  inadmissible.  The  general  rule  is,  that 
before  the  admissions  of  one  person  are  admissible  in  evidence  against 
another,  it  must  appear  that  such  person  had  authority  to  speak  for  the 
other  concerning  such  matter.  This  may  appear,  of  course,  in  many 
ways,  but  it  must  in  some  way  appear.  Here  it  in  no  way  appears  that 
the  delay  to  which  the  conductor's  statements  related  was  in  any  manner 
due  to  the  fault  of  such  conductor,  or  that  the  schedule  of  the  train  was 
in  any  manner  under  his  control.  In  other  words  the  admissions  seem 
to  be  concerning  a  matter  in  which  he  is  not  shown  to  represent  the 
company  by  which  he  is  employed.  We  are  cited  to  no  case  holding 
such  declarations  of  a  third  person  admissible  in  evidence.  The  ques- 
tion of  the  admissibility  of  the  statements  of  the  agent  having  authority 
to  bind  his  principal  has  recently  been  considered  by  us  in  Cooper 
Grocer  Co.  v.  Britton,  7  Texas  Ct.  Rep.,  408,  and  in  Standefer  v. 
Aultman  &  Taylor  Mach.  Co.,  not  yet  reported. 
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It  is  also  urged  that  the  trial  court  erred  in  submitting  to  the  jury 
to  determine  the  question  of  damages  arising  from  the  tracks  of  the 
appellant  being  out  of  repair  in  that  there  was  neither  pleading  nor 
evidence  to  justify  the  submission  of  such  an  issue.  This  assignment 
must  also  be  sustained  upon  the  grounds  urged.  The  error  apjKmrs  to 
have  crept  in,  in  connection  with  such  a  charge  as  to  the  other  defendant 
in  the  case  where  the  same  may  have  been  applicable  and  necessary. 

Upon  another  trial  the  jury  should  not  be  allowed  to  include  in  their 
computation  of  negligent  delay  the  time  necessarily  lost  in  stopping  the 
cattle  for  food  and  rest  under  the  Federal  statute,  as  seems  to  have  been 
done  upon  this  trial. 

Appellant  asks  us  to  hold  that  the  Texas  &  Pacific  Company  alone 
would  be  liable  for  the  special  damages  to  that  car  of  cattle  which  was 
delayed  by  appellant  at  Poplar  Bluff  on  account  of  defects  in  the  car, 
which  defects  existed  at  the  time  the  same  was  turned  over  by  the  Texas 
&  Pacific  Railway  Company  to  it  at  Texarkana,  and  which  defects  were 
such  that  it  could  not  reasonably  be  expected  to  make  the  trip  from 
Texarkana  to  St.  Louis,  the  place  of  destination.  But  we  think  when 
it  received  the  car  from  the  first  carrier  and  undertook  to  transport 
the  cattle  in  it,  appellant  thereby  made  it  a  part  of  its  own  agency  and 
means  of  transporting  appellee's  cattle,  and  is  liable  precisely  the  same 
as  though  such  car  was  its  own.  Willingford  v.  Columbia  &  0.  B.  Co., 
26  S.  C,  258,  2  S.  E.  Rep.,  19. 

Other  assignments  not  discussed  are  overruled. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  refused. 


270  Masterson  v.  Eibble. 

B.  B.  Masterson  v.  E.  L.  Bibble. 

Decided  January  16,  1904. 

1. — Boundaries — Rule  of  Construction — Marked  Lines— Burden. 

Where  plaintiff  claimed  that  the  position  of  his  sections  of  land  in  dis- 
pute was  not  dependent  on  the  true  location  of  an  adjacent  block  of  surveys, 
which  was  also  in  dispute,  and  he  to  some  degree  relied  upon  established 
and  marked  lines  and  corners  to  show  the  true  location  of  his  land,  it  was 
error,  as  imposing  too  great  a  burden  on  him,  for  the  court  to  charge  that, 
"Where  the  lines  of  a  survey  have  been  actually  run  upon  the  ground  and 
the  corners  established  and  lines  marked,  these,  if  they  can  be  found,  con- 
stitute the  true  boundaries  of  the  land,  if  there  are  a  sufficient  number  of 
them  shown  by  the  evidence  so  as  to  establish  to  the  satisfaction  of  the  jury 
the  true  location  of  the  land,  and  they  must  be  respected  by  the  jury  and 
not  departed  from  or  made  to  yield  to  any  other  less  certain  matter  of  de- 
scription." 

2.— Same— Original  Corners  Controlling. 

It  was  not  correct  for  the  court  to  charge  that,  "If  there  are  any  well 
known  and  undisputed  corners  established  on  the  ground  in  any  of  said  sur- 
rounding and  contiguous  surveys  called  for,  they  would  control  the  other  calls 
which  are  conflicting  and  contradicting,  if  there  are  any  such,"  since  it  does 
not  necessarily  follow  that  they  would  control  other  conflicting  calls,  although 
the  jury  might  properly  consider  them  in  determining  the  conflict. 

Appeal  from  the  District  Court  of  King.  Tried  below  before  Hon. 
J.  M.  Morgan. 

W.  P.  McLean  and  Glasgow  &  Kenan,  for  appellant. 

Jo  A.  P.  Dickson,  L.  W.  Dalton,  and  Matlock,  Miller  &  Dycus,  for 
appellee. 

SPEEB,  Associate  Justice. — This  was  tried  as  a  boundary  suit  to 
determine  the  north  line  of  sections  163, 164, 165, 166, 167  and  168,  made 
for  B.  M.  Thompson  in  King  County,  which  are  admitted  to  belong  to 
appellant.  The  disputed  strip  embraces  some  1200  acres  of  land. 
These  surveys,  along  with  a  number  of  others,  were  made  at  an  early 
date  out  of  a  body  of  vacant  land  between  two  older  surveys  known  as 
block  10,  A.  B.  &  M.,  and  sections  11,  12,  19  and  20  .of  another  sur- 
vey; these  designations  being  sufficiently  definite  for  the  purpose  of  this 
opinion.  Appellee's  contention  is  that  under  the  circumstances  the  true 
location  of  block  10  should  determine  the  lines  of  the  surveys  in  con- 
troversy, and  that  this  true  location  is  about  one-half  mile — the  width 
of  the  disputed  strip — south  of  where  appellant  claims  it  is.  Appel- 
lant's contention  is  that  the  position  of  said  sections  is  not  dependent 
upon  the  true  location  of  block  10,  but  that  the  intention  of  the  sur- 
veyor making  them  was  to  place  them  where  he  now  contends  for.  The 
testimony  shows  the  true  location  of  block  10  to  be  in  dispute. 

The  following  paragraph  of  dhe  court's  charge  should  be  condemned, 
for  the  reason  that  it  imposes  too  great  a  burden  upon  appellant,  who 
was  plaintiff  below,  viz :  "Where  the  lines  of  a  survey  have  been  actually 
run  upon  the  ground  and  the  corners  established  and  the  lines  marked, 
these,  if  they  can  be  found,  constitute  the  true  boundaries  of  the  land, 
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if  there  are  a  sufficient  number  of  them  shown  by  the  evidence  so  as  to 
establish  to  the  satisfaction  of  the  jury  the  true  location  of  the  land; 
these  must  be  respected  by  the  jury  and  must  not  be  departed  from  or 
made  to  yield  to  any  other  less  certain  matter  of  description."  Under 
the  facts  this  would  undoubtedly  operate  to  place  upon  appellant  the 
duty  of  satisfying  the  jury,  since  he  to  some  degree  relied  upon  estab- 
'  lished  and  marked  lines  and  corners  to  show  the  true  location  of  his 
land.  Moore  v.  Stone,  36  S.  W.  Rep.,  909 ;  Fink  v.  Cox,  30  S.  W.  Rep., 
512;  Missouri  K.  &  T.  Ry.  Co.  v.  Kemp,  30  S.  W.  Rep.,  1117;  Feist  v. 
Boothe,  27  S.  W.  Rep.,  33 ;  Grigg  v.  Jones,  26  S.  W.  Rep.,  885 ;  McGill 
v.  Hall,  26  S.  W.  Rep.,  132. 

Appellant  objects  to  the  following  language  of  the  court's  charge, 
which  objection  we  think  is  well  taken.  "If  there  are  any  well  known 
and  undisputed  original  corners  established  on  the  ground  in  any  of 
said  surrounding  and  contiguous  surveys  called  for,  they  would  control 
the  other  calls  which  are  conflicting  and  contradicting,  if  there  are  any 
such." 

This  is  not  correct.  There  may  be  such  well  known  and  undisputed 
corners  in  surrounding  and  contiguous  surveys,  but  it  does  not  neces- 
sarily follow  that  they  would  control  other  conflicting  calls.  The  jury 
could  properly  consider,  along  with  such  fact,  all  the  other  circum- 
stances in  evidence  to  determine  such  conflicting  calls.  The  real  ques- 
tion, and  practically  the  only  one  in  this  case  for  the  jury  to  determine, 
is,  where  on  the  ground  did  the  surveyor  really  intend  to  place  the  tier  of 
sections  from  157  to  168;  and  in  determining  this  question  they  should 
consider  all  the  circumstances  attending  the  survey.  By  intention  of 
the  surveyor  we  mean,  not  a  secret  intention  which  has  found  no  expres- 
sion in  his  acts,  but  his  purpose,  to  be  gathered*  from  what  he  did  in 
making  the  surveys,  the  description  of  the  land  he  gave,  and  all  the  cir- 
cumstances attending  the  transaction.  Blackwell  v.  Coleman  County, 
94  Texas,  216. 

The  charge  should  be  so  framed  upon  another  trial  as  to  authorize  a 
proper  recovery  by  appellant  if  a  part  of  the  land  in  controversy  should 
be  found  to  be  embraced  within  his  surveys. 

The  complaint  that  the  court  was  not  authorized  to  submit  to  the  jury 
the  question  of  whether  or  not  the  surveys  were  actually  made  upon  the 
ground  will  not  be  considered  because  it  appears  that  the  appellant 
invited  a  charge  upon  such  issue. 

We  are  not  prepared  to  hold  that  the  court  erred  in  excluding  the 
testimony  of  the  witness  Glasgow  as  to  the  condition  of  the  county  maps 
in  1882.  The  character  and  extent  of  the  search  instituted  by  him  at 
Austin  is  not  shown  to  be  such  as  to  lay  a  proper  predicate  for  the  intro- 
duction of  this  secondary  evidence. 

Reversed  and  remanded. 


272       Febguson-McKinney  Dry  Goods  Co.  v.  Nat.  Bane. 

Ferguson-McKinney  Dry  Goods  Company  v.  First  National 

Bank  of  Colorado,  Texas. 

Decided  January  16,  1904. 

1«— Garnishment— Affidavit  by  Attorney. 

Although  article  246,  Revised  Statutes,  authorizing  a  plaintiff  to  contro- 
vert the  answer  of  a  garnishee,  provides  that  "if  the  plaintiff  be  not  satisfied 
with  the  answer  of  the  garnishee,  he  may  controvert  the  same  by  an  affidavit 
in  writing,  signed  by  him,  stating,"  eta,  yet  as  article  5,  subsequently  en- 
acted, provides  that,  "Whenever,  at  the  commencement  or  during  the  prog- 
ress of  any  civil  suit  or  judicial  proceeding,  it  may  be  necessary  or  proper 
for  any  party  thereto  to  make  an  affidavit,  it  may  be  made  by  either  the 
party  or  his  agent  or  attorney,"  the  aflldavlt  controverting  the  answer  of  a 
garnishee  may  be  made  by  an  attorney. 

2*— Same— Affidavit  on  Behalf  of  Corporation. 

Since  a  corporation  only  acts  through  agents,  any  other  rule  would  tend 
to  put  all  corporations  outside  the  pale  of  the  garnishment  provisions  of  the 
statute. 

Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before  Hon. 
W.  B.  Crockett. 

Ed  J.  Hamner,  for  appellant. 

jF,  0.  Thurmond,  for  appellee. 

SPEER,  Associate  Justice.— The  nature  of  this  suit  is  fully  stated 
in  the  opinion  rendered  by  us  upon  a  former  appeal.  Ferguson-McKin- 
ney Dry  Goods  Co.  v.  First  Nat.  Bank  of  Colorado,  71  S.  W.  Rep.,  604. 
The  pleadings  were  in  all  respects  as  they  were  upon  the  first  trial,  save 
that,  after  the  appellant  moved  for  judgment  upon  the  written  admis- 
sion of  the  appellee,  the  appellee  filed  what  it  denominated  its  first 
supplemental  answer,  in  which  it  excepted  to  the  controverting  affidavit 
of  appellant  for  the  reason  that  said  affidavit  was  not  made  by  the 
appellant  but  by  its  attorney,  and  pleaded  that  the  fund  sought  to  be 
reached  in  the  hands  of  appellee  was  exempt  under  the  law. 

This  exception  should  not  only  not  have  been  sustained,  but  it  should 
have  been  stricken  out  upon  appellant's  suggestion,  because,  as  we  ex- 
pressly stated  upon  the  former  decision,  the  instrument  filed  by  the 
bank  admitted  appellant's  judgment  against  See,  and  the  validity  of 
the  garnishment  proceedings.  But,  aside  from  this,  there  is  no  merit 
in  the  exception.  Article  245,  Sayles*  Civil  Statutes,  authorizing  a 
plaintiff  to  controvert  the  answer  of  a  garnishee,  provides:  "If  the 
plaintiff  should  not  be  satisfied  with  the  answer  of  any  garnishee,  he 
may  controvert  the  same  by  an  affidavit  in  writing,  signed  by  'him,  stat- 
ing that  he  has  good  reason  to  believe,  and  does  believe,  that  the  answer 
of  the  garnishee  is  incorrect,  stating  in  what  particular  he  believes  the 
same  is  incorrect."  Article  5,  Revised  Statutes,  provides  that  "When- 
ever, at  the  commencement  or  during  the  progress  of  any  civil  suit  or 
judicial  proceeding,  it  may  be  necessary  or  proper  for  any  party  thereto 
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to  make  an  affidavit,  such  affidavit  may  be  made  by  either  the  party  or 
his  agent  or  attorney ." 

The  language  of  the  article  first  quoted  would  seem  to  contemplate 
that  the  plaintiff  himself  is  the  only  person  authorized  to  make  the 
affidavit,  and  such  was  held  to  be  the  case  in  Givens  v.  Taylor,  6  Texas, 
319.  But  article  5  has  been  enacted  since  that  decision  and  should, 
we  think,  be  held  to  apply  to  the  affidavit  of  a  plaintiff  controverting 
the  answer  of  a  garnishee. 

Article  219,  Sayles'  Civil  Statutes,  authorizing  the  issuance  of  the 
writ  of  garnishment  in  the  first  place,  provides  that  "the  plaintiff  shall 
make  application  therefor  in  writing,  under  oath,  signed  by  him,  stating 
the  facts  authorizing  the  issuance  of  the  writ,  and  that  the  plaintiff 
has  reason  to  believe  and  does  believe,"  etc.  An  affidavit  under  this 
article  made  by  plaintiff's  attorney  has  been  upheld.  Wilson  Hardware 
Co.  v.  Anderson  K.  and  B.  Co.,  22  Texas  Civ.  App.,  229,  54  S.  W. 
Bep.,  928.  The  language  is  no  more  suggestive  or  emphatic  in  the 
one  article  than  in  the  other.  Practically  the  same  words  are  employed 
in  each  in  respect  to  the  individuality  of  the  contemplated  affiant. 

The  statutes  also  require  the  answer  of  a  garnishee -to  "be  under  oath 
in  writing,  and  signed  by  him,"  yet  it  is  held  that  where  the  garnishee 
is  a  corporation,  its  vice-president  has  authority  to  make  the  answer. 
Gerhard  Hardware  Co.  v.  Cotton  Press  Co.,  26  S.  W.  Rep.,  168.  Any 
other  rule  would  tend  to  put  all  corporations  outside  the  pale  of  the 
garnishment  provisions  of  the  statutes.  Corporations  can  only  act 
through  agents. 

The  court  therefore  erred  in  sustaining  appellee's  exception.  In 
view,  however,  of  appellee's  plea  of  exemption  of  the  proceeds  in  its 
hands,  the  sufficiency  of  which  plea  we  are  not  called  upon  to  decide, 
we  will  not  ren&er,  but  reverse,  and  remand  the  cause  for  another  trial. 

Reversed  and  remanded. 


34  Civ.— 18 
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J.  W.  Gablington  v.  Fort  Worth  &  Denver  City  Railway 

Company. 

Pecided  January  16,  1904. 

1^— Market  Value— Proof  of. 

Where  a  commission  merchant  testified  that  his  order  for  a  car  load  of 
potatoes  at  60  cents  per  bushel  f.  o.  b.  at  B.  was  based  on  the  market  price 
at  D.t  and  that  upon  their  arrival  at  D.  in  a  damaged  condition  he  sold  them 
at  the  best  prices  obtainable,  stating  the  prices,  and  that  for  those  not  injured 
he  got  the  same  price  .he  was  tnen  getting  for  potatoes,  this  was  sufficient 
evidence  of  n.arket  value' at  D.  to  take  the  case  to  the  Jury,  although  the  wit- 
ness also  testified  that  he  "could  not  give  deiinite  figures  as  to  the  market 
value  of  such  potatoes  at  D.v  had  they  reached  there  on  time." 

2. — Same. 

Plaintiff,  the  shipper,  was  also  entitled  to  show  that  he  had  contracted 
to  sell  the  potatoes  to  the  commission  company  at  60  cents  per  bushel  f.  o.  b. 
cars  at  B.,  the  point  of  shipment, — not  that  such  contract  price  was  recover- 
able, tne  defendant  carrier  having  no  notice  of  the  contract,  but  as  bearing 
on  the  market  price. 

Appeal  from  the  County  Court  of  Montague.  Tried  below  before 
Hon.  W,  W.  Cook. 

James  A.  Graham,  for  appellant. 

Stanley,  Spoonts  &  Thompson,  for  appellee. 

CONNER,  Chief  Justice. — Appellant  sued  for  damages  alleged  to 
have  been  caused  by  unreasonable  delays  to  a  car  of  potatoes  shipped 
from  Bowie,  Texas,  over  appellee's  line  of  railway  to  Denver,  Colorado, 
and  has  prosecuted  this  appeal  from  the  judgment  against  him. 

The  shipment  was  made  under  contract  with  the  Arenz  Commission 
Company  of  Denver  to  pay  appellant  60  cents  per  bushel,  f.  o.  b.  car  at 
Bowie,  for  merchantable  potatoes  such  as  appellant  testified  these  were. 
The  evidence  tends  to  show,  however,  that  on  arrival  at  Denver  the 
potatoes  were  damaged,  and  said  commission  company  refused  to  re- 
ceive them  as  in  compliance  with  the  contract,  but  sold  them  on  account 
for  appellant  in  an  aggregate  sum,  including  costs  of  sale,  etc.,  of 
$171.72  less  than  appellant  would  have  received  had  they  arrived  at 
Denver  in  the  undamaged  condition  in  which  they  were  shipped. 

H.  H.  Arenz,  of  said  commission  company,  testified  that  he  "could 
not  give  definite  figures  as  to  the  market  value  of  such  potatoes  at 
Denver,  had  they  reached  there  on  time." 

While  no  fall  in  the  general  market  was  alleged,  the  court  neverthe- 
less instructed  the  jury  to  the  effect  that  if  they  found  the  unreason- 
able delays  and  resultant  damage  as  alleged,  they  should  find  for  appel- 
lant "the  difference  between  the  reasonable  market  value  at  Denver, 
Colo.,  on  the  day  the  said  potatoes  should  have  reached  point  of  destina- 
tion, except  for  such  delay,  if  any,  and  the  reasonable  market  value  on 
the  day  the  potatoes  did  arrive  at  Denver."  And  also  gave  at  appellee's 
request,  the  following  special  charge,  to  which  error  is  assigned,  viz: 
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'Ton  are  instructed  that  in  determining  the  question  of  the  market 
?alue  of  the  potatoes  at  Denver  on  the  date  they  should  have  arrived 
there,  you  will  not  consider  the  evidence  as  to  what  the  commission 
company  agreed  to  pay  for  the  potatoes  f.  o.  b.  at  Bowie,  nor  will  you 
consider  the  evidence  that  such  company  might  have  accepted  the  pota- 
toes in  compliance  with  such  f.  o.  b.  contract,  had  they  arrived  on 
time." 

No  exception  has  been  taken  to  the  general  charge,  but  we  think  the 
court  committed  reversible  error  in  giving  the  special  instruction 
quoted,  and  can  not  agree  with  appellee  that  such  error  is  harmless  on 
the  ground  that  there  is  no  proof  of  market  value,  and  that  hence  ap- 
pellant in  no  event  was  entitled  to  recover.  Among  other  things  the 
witness  Arenz,  from  whom  we  have  before  quoted,  testified  that,  "We 
based  the  price  of  (50  cents  per  bushel  for  these  potatoes  upon  the  Den- 
ver market;"  and  further,  that  after  separating  them  he  sold  the  sound 
potatoes  to  merchants,  and  the  "off  stock"  to  peddlers ;  that  he  got  the 
best  prices  they  could  for  the  potatoes,  receiving  as  high  as  $1.50  per 
hundred  pounds,  and  as  low  as  35  cents  per  hundred  pounds,  and  that 
they  were  "getting  about  the  same  prices  for  potatoes  as  I  got  for  the 
best  of  these  that  were  shipped  in  this  car  from  Bowie."  The  quantity 
and  prices  received  for  the  several  grades  into  which  the  potatoes  had 
been  assorted  were  shown,  and  the  whole. testimony,  we  think,  tended  to 
show  market  value  of  merchantable  potatoes,  and  that  appellant  was 
entitled  to  have  considered  on  the  question  of  value  not  only  this  testi- 
mony, but  also  the  fact  that  he  had  contracted  to  sell  them  for  60  cents 
per  bushel  (if  the  jury  found  that  the  potatoes  shipped  were  such  as 
called  for  by  the  contract).  The  evidence  to  which  the  special  charge 
relates  was  objected  to  on  the  ground  that  it  appeared  that  the  appellee 
company  had  no  notice  thereof  at  the  time  of  or  during  the  shipment. 
It  may  be  conceded  that,  as  proof  of  special  damages,  in  was  inadmis- 
sible, and  that  the  contract  price  was  not  recoverable  because  of  the 
want  of  such  notice;  but  regardless  of  this,  upon  proof  that  the  potatoes 
were  such  as  called  for  by  the  contract  and  in  good  condition  when 
shipped,  and  of  the  negligence  and  unreasonable  delays  charged,  and 
that  such  negligence  and  unreasonable  delay  proximately  resulted  in 
the  damages  shown,  appellant  was  entitled  to  receive  the  difference  in 
the  market  value  of  the  potatoes  at  Denver,  Colo.,  in  the  condition  in 
which  they  would  have  arrived  but  for  said  negligence  and  delay,  and 
in  which  they  did  arrive,  and  on  the  issue  of  such  market  value  the 
price  at  which  the  potatoes  were  actually  sold  was  receivable.  See  1 
Suth.  on  Dam.,  2  ed.,  sec.  447. 

It  is  ordered  that  for  the  error  discussed  the  judgment  is  reversed 
and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Speer,  Associate  Justice,  disqualified  and  not  sitting. 


a 
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Burton-Lingo  Company  v.  M.  T.  Beyer. 

Decided  January  16,  1904. 

Pleading— Amendment — New  Cause  of  Action. 

Where  the  original  petition  in  an  action  on  an  account  for  goods  sold 
alleged  that  for  the  articles  mentioned  therein  as  sold  "defendant  under- 
took and  agreed  to  pay  plaintiff  the  sums  of  money  as  shown  by  said  ac- 
count/' an  amended  petition  alleging  in  lieu  thereof  that  the  articles  were 
sold  and  delivered  under  a  contract  between  plaintiff  and  defendant  that  the 
same  should  be  paid  for  on  the  first  day  of  January,  1901,  did  not  set  up  a 
new  cause  of  action^  so  as  to  let  in  a  plea  of  limitations  by  reason  thereof. 
The  amendment  did  not  set  up  a  new  promise  subsequently  made,  but  merely 
corrected  the  allegation  of  the  original  promise. 

Appeal  from  the  County  Court  of  Mitchell.  Tried  below  before 
Hon.  W.  B.  Crockett. 

W.  K.  Homan,  for  appellant. 

Ed  J.  Haniner,  for  appellee. 

STEPHENS,  Associate  Justice. — Appellant  sued  appellee  to  re- 
cover a  balance  due  on  account  of  lumber  sold  from  March  30,  1900, 
to  July  28,  1900.  In  the  original  petition  filed  September  9,  1902,  to 
which  was  attached  as  an  exhibit  the  itemized  account  declared  on,  the 
following  allegations  were  made:  "On  the  30th  day  of  March,  1900, 
and  on  divers  dates  thereafter,  as  set  out  in  the  itemized  account  hereto 
attached,  marked  exhibit  A,  and  made  part  of  this  petition,  plaintiff,  at 
the  special  instance  and  request  of  defendant,  sold  and  delivered,  to  de- 
fendant the  articles  of  lumber,  goods,  wares  and  merchandise  described 
in  said  itemized  account  at  the  prices  as  stated  therein,  which  are  the 
reasonable  values  of  said  articles,  for  which  defendant  agreed  and  under- 
took to  pay  plaintiff  the  sums  of  money  as  shown  by  said  account;  but 
though  long  since  due  and  payable,  defendant  has  failed  and  refused 
and  still  fails  and  refuse  to  pay  the  same  or  any  part  thereof,  except 
the  sum  of  $217.71,  which  is  credited  on  said  account,  leaving  a  balance 
of  $265.86  due  plaintiff  on  said  account."  In  the  amended  petition, 
filed  January  24,  1903,  to  which  the  same  account  was  attached  as  an 
exhibit,  in  lieu  of  the  allegation  in  the  original  petition,  "for  which 
defendant  undertook  and  agreed  to  pay  plaintiff  the  sums  of  money  as 
shown  by  said  account,"  the  following  allegations  were  made:  'The 
said  articles  of  lumber,  goods,  wares  and  merchandise  as  shown  in  said 
account  were  sold  and  delivered  by  plaintiff  to  defendant  under  contract 
between  plaintiff  and  defendant  that  the  same  should  be  paid  for  on  the 
1st  day  of  January,  1901,  and  the  sum  of  said  account  should  be  due 
and  payable  on  said  last  day,  and  defendant  undertook  and  promised  to 
pay  plaintiff  the  amount  of  said  indebtedness  on  said  1st  day  of  January, 
1901."    The  court,  holding  that  the  amended  petition  stated  a  new 
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cause  of  action,  sustained  a  special  demurrer  pleading  the  statute  of 
limitations  and  dismissed  the  suit,  and  to  this  error  is  assigned. 

The  cases  cited  by  appellee  to  sustain  the  ruling  complained  of  were 
cases  in  which  a  new  promise  was  declared  on  in  the  amended  petition, 
and  are  therefore  inapplicable  to  a  case  like  this,  in  which  the  amended 
petition  pleads  the  original  promise  made  when  the  lumber  was  sold,  and 
not  a  new  promise  subsequently  made.  Both  the  original  petition  and 
the  amended  petition  evidently  declared  on  the  same  transaction,  and 
differed  only  as  to  the  terms  and  effect  of  the  contract.  If  the  original 
petition  did  not  accurately  or  fully  state  the  contract,  it  was  the  office 
of  an  amendment  to  make  the  correction.  It  has  several  times  been  held 
that  the  filing  of  an  original  petition  which  is  even  bad  on  general  de- 
murrer will  stop  the  running  of  limitation.  The  cases  sustaining  ap- 
pellant's contention  are  numerous,  many  of  whidh  are  cited  in  its  brief, 
and  need  not  be  quoted. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 
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Missouri,  Kansas  &  Texas  Railway  Company  op  Texas  v. 

S.  L.  Ceiswell. 

Decided  January  16,  1904. 

1- — Evidence — Expert  Testimony— Opinion  of  Physician. 

A  physician  may  give  his  opinion  as  to  the  cause  of  an -injury,  based 
upon  facts  which  l>e  himself  had  ascertained  in  treating  the  injured  person 
and  which  facts  he  had  already  stated  in  his  testimony,  although  he  assumes 
the  facts  he  had  testified  to  as  true  and  bases  his  opinion  thereon. 

2. — Same — Letter— Part  of  Transaction. 

Where  defendant  interrogated  a  witness  in  reference  to  the  contents  of 
a  letter  he  had  written  and  introduced  in  evidence  statements  therein  as  to 
the  injury,  it  was  proper  to  admit  all  parts  of  the  letter  relating  to  the  par- 
ticular injury. 

3. — Same — Hearsay. 

Plaintiff  having  testified  that  a  physician  examined  his  wife  with  refer-  < 

ence  to  the  injury  she  had  received,  could  not  state  further  what  the  physi-  1 

clan  said  as  to  the  injury,  as  this  would  be  hearsay.  ; 

4- — Same — Impeaching  Testimony — Predicate. 

Such  evidence  of  the  physician's  statement  might  have  been  admissible 

to  impeach  his  testimony  as  given  in  the  case  had  a  proper  predicate  there-  ' 

foi    been  laid  on  his  examination.    See  questions  and  answers  held  not  to  • 

constitute  such  predicate.  j 

Appeal  from  the  District  Court  of  Hunt.  Tried  below  before  Hon, 
T.  D.  Montrose,  Special  Judge. 

T.  8.  Miller  and  Perkins,  Craddock  &  Wall,  for  appellant. 

Evans  &  Elder,  for  appellee. 

BOOKHOTJT,  Associate  Justice. — This  was  a  suit  by  the  appellee 
against  the  appellant  for  damages  for  personal  injuries  to  his  wife,  Cora 
Criswell,  alleged  to  have  been  sustained  by  her  on  November  13,  l!ioof 
caused  by  her  fall  on  the  depot  platform  at  Floyd.  The  petition  alleged 
that  on  the  13th  of  November,  1900,  appellee  and  his  wife  were  passen- 
gers on  a  passenger  train  of  the  Sherman,  Shreveport  &  Southern  Rail- 
way Company  from  Greenville  to  Floyd,  Texas;  that  said  company  had 
constructed  and  used  a  platform  in  connection  with  its  passenger  depot 
at  Floyd  immediately  east  of  it,  adjoining  the  passenger  depot,  which 
was  elevated  three  or  four  feet  from  the  ground  and  above  the  level  of 
the  floor  of  the  waiting  room ;  that  it  had  constructed  an  inclined  way 
in  the  northeast  corner  of  the  depot,  extending  from  the  top  of  the 
platform  to  the  ground  by  the  side  of  the  depot  for  the  accommodation 
of  passengers  and  to  furnish  a  means  of  access  from  the  platform  to 
the  waiting  room.  That  it  had  neglected  to  construct  or  place  any 
handhold  or  railing  on  either  side  of  the  incline,  or  to  place  any  cleat* 
or  steps  on  the  face  of  the  incline.  That  it  negligently  and  carelessly 
permitted  mud,  water  and  slippery  earth  to  accumulate  and  remain  on 
the  surface  of  the  incline,  rendering  it  slippery,  dangerous  and  hazard- 
ous to  passengers  descending  from  the  platform  to  the  waiting  room; 
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« 

that  when  he  and  his  wife  alighted  from,  the  train  they  went  upon  the 
platform  at  the  place  and  by  the  means  provided  by  the  company  for 
that  purpose  opposite  or  near  the  place  where  they  were  discharged  from 
the  train,  and  where  passengers  usually  went  after  alighting  therefrom! 
and  when  they  reached  the  incline,  and  attempted  to  pass  down  the 
same,  his  wife  stepped  thereon,  her  feet  slipped  from  under  her,  caused 
by  its  wet,  muddy  and  slippery  condition  and  the  absence  of  any  cleats 
or  steps  thereon,  and  fell  violently  and  with  great  force  on  and  against  the 
top  and  edge  of  the  platform  and  incline,  breaking,  bruising,  lacerating 
and  injuring  the  lower  portion  of  her  spinal  column,  injuring  the  spinal 
cord,  lacerating  and  injuring  "the  pelvic  and  female  organs,  causing 
prolapsus  of  the  uterus  and  permanent  derangement  of  menstrual  flow. 
That  she  was  then  four  months  advanced  in  pregnancy,  and  was  greatly 
shocked  by  the  fall;  that  the  laceration  and  injur}  of  her  female  organs 
caused  by  the  fall  produced  profuse  hemorrhage  from  the  same.  It  was 
further  alleged  that  in  May,  1901,  the  defendant  became  the  owner  of 
the  Sherman,  Shreveport  &  Southern  Railway  Company,  subject  to  all 
its  liabilities,  etc. 

The  appellant  answered  (1)  by  a  general  denial;  (2)  that  the  injuries 
to  the  plaintiff's  wife  were  contributed  to  and  resulted  from  her  own 
negligence  and  from  risks  assumed  by  her;  that  if  the  incline  was  wet 
and  slippery  and  without  railings  or  cleats,  its  condition  was  plain 
to  be  seen,  open  and  obvious  to  common  observation;  that  she  knew  it 
was  slippery,  or  ought  in  the  exercise  of  reasonable  care  to  have  known 
it;  and  she  voluntarily  and  negligently  went  upon  the  same,  carrying 
in  her  arms  at  the  iime  and  incumbered  with  a  large  child;  (3)  that 
it  had  made  and  provided  an  entirely  safe  and  convenient  way  for 
debarking  passengers  from  its  trains  to  enter  its  passenger  depot,  con- 
sisting of  a  walk  along  its  main  track,  immediately  north  of  and  adjoin- 
ing the  track,  and  at  the  south  side  of  the  depot,  extending  from  the 
entrance  of  the  waiting  room  to  and  beyond  the  point  where  plaintiff 
and  his  wife  alighted  from  the  train ;  that  the  walkway  was  plain  and 
open,  and  it  was  apparent  and  obvious  to  anyone  leaving  the  train  and 
exercising  reasonable  care  that  it  was  the  way  provided  for  passengers 
to  leave  the  waiting  room,  and  it  was  the  nearest  and  most  direct  route 
thereto;  that  the  appellee  and  his  wife  were  not  using  such  way  in  going 
to  the  waiting  room,  but  instead  went  upon  the  raised  platform  at  the 
east  end  and  north  side  of  the  depot,  intended  for  and  used  in  connec- 
tion with  the  freight  business  of  the  appellant,  and  passed  therefrom 
to  the  north  side  of  the  depot,  and  in  so  doing  were  guilty  of  negligence 
contributing  to  the  accident;  (4)  that  the  injuries  to  the  appellee's 
wife  were  due  to  and  caused  by  the  neglect  of  herself  and  the  appellee 
to  properly  treat  her  after  sustaining  the  fall ;  that  the  appellee  wholly 
neglected  and  failed  to  call  a  physician  or  surgeon  to  attend  and  admin- 
ister to  her  injuries,  but  suffered  the  same,  if  she  sustained  any  injuries, 
from  the  fall,  to  continue  and  become  aggravated  without  attention,  and 
that  proper  medical  attention  would  have  relieved  and  cured  her. 
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A  trial  resulted*  in  a  verdict  in  favor  of  appellee  for  $4400,  and  de- 
fendant appealed. 

Opinion. — 1.  Upon  the  trial  Dr.  Morrow  was  introduced  as  a  wit- 
ness-by plaintiff,  and  after  testifying  that  he  waited  upon  plaintiffs 
wife  at  the  time  she  was  injured  at  the  depot  at  Floyd,  he  was  asked 
what,  in  his  judgment  as  a  medical  man,  was  the  injury  to  her  caused 
by.  To  this  defendant  objected,  because  the  testimony  sought  to  be 
elicited  was  immaterial  and  irrelevant  and  called  for  the  opinion  and 
conclusion  of  the  witness  on  a  matter  that  is  peculiarly  for  the  jury  to 
pass  upon  from  all  the  facts.  The  objection  was  overruled  and  the 
witness  answered  that  he  thought  the  fall  must  have  broken  the  coccyx 
from  the  fact  that  it  was  broken  between  the  first  and  second  joints; 
that  it  often  happened  in  sitting  down  too  hard  or  getting  a  fall  on  the 
buttock  that  it  breaks  the  coccyx.  The  court  approved  the  bill  of  ex- 
ception, with  the  following  explanation:  "Just  before  the  question 
was  asked,  Dr.  Morrow  testified  that  he  reached  her  in  a  few  minutes 
after  she  fell,  and  learned  from  her  how  she  got  hurt;  she  told  him  she 
was  suffering  considerable  pain  in  the  region  of  the  coccyx;  that  he  had 
examined  her  in  October,  1902,  and  again  to-day  and  found  a  fracture 
of  the  lower  part  of  the  spinal  column,  known  as  the  coccyx,  a  fracture 
between  the  first  and  second  joints  of  the  coccyx,  or  the  end  of  the  back 
bone.  He  was  also  asked  this  question :  'Could  that  fall  have  caused  the 
injury  to  the  coccyx  ?  Ans. :  'Yes,  sir/  Neither  the  question  or  answer 
was  objected  to.  Then  the  question  was  propounded  to  him  complained 
of  in  this  bill.  The  doctor,  having  qualified  as  an  expert,  being  a  prac- 
ticing physician  for  more  than  twenty-five  years,  being  called  to  see  her 
within  a  few  minutes  after  she  fell ;  being  familiar  with  the  incline  on 
which  she  fell,  and  learning  then  that  she  was  suffering  with  pains  in 
the  region  of  the  coccyx,  and  having  examined  her  twice  since  that  time 
and  finding  her  coccyx  broken,  and  having  testified  without  objections 
that  he  thought  that  the  fall  could  have  caused  the  injury  to  the  coccyx, 
it  was  permissible  for  him  again  to  state  that  in  his  judgment  as  a 
medical  man  the  injury  to  the  coccyx  was  caused  by  the  fall  and  to  give 
his  reasons  for  his  opinion  that  the  coccyx  was  broken  between  the  first 
and  second  joints." 

In  view  of  the  court's  explanation,  there  was  no  error  in  admitting 
the  testimony.  Dr.  Morrow  was  giving  his  opinion  as  to  the  cause  of 
the  injury,  based  upon  facts  which  he  himself  had  ascertained  in  treating 
Mrs.  Criswell,  and  which  facts  he  had  previously  stated  in  his  testimony. 
In  giving  his  opinion  he  assumed  the  facts  which  he  had  testified  to  as 
true  and  based  his  opinion  thereon.  This  he  could  legally  do.  Armen- 
daiz  v.  Stillman,  67  Texas,  458;  Eailway  Co.  v.  Eaves,  25  Texas  Civ. 
App.,  409,  61  S.  W.  Rep.,  550. 

These  remarks  also  apply  to  the  testimony  of  Dr.  Spaulding,  the  ad- 
mission of  which  is  complained  of  in  the  sixth  assignment.  We  find  no 
error  in  admitting  this  evidence. 
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2.  No  reversible  error  is  pointed  out  in  the  seventh,  eighth  and  ninth 
assignments  of  error.  These  assignments  complain  in  different  forms 
of  the  action  of  the  court  in  overruling  appellant's  exceptions  to  that 
part  of  the  letter,  dated  August  20,  1902,  written  by  Dr.  Vaughan  to 
plaintiffs  counsel  in  reference  to  the  condition  of  Mrs.  Criswell,  stating : 
"About  the  only  thing  that  struck  me  as  being  the  result  of  the  fall  was 
the  condition  of  her  coccyx."  It  was  a  disputed  point  whether  the 
injury  to  the  coccyx  of  plaintiff's  wife  was  the  result  of  a  fall  or  of  child- 
birth. Dr.  Vaughan  waited  upon  her  during  childbirth  in  April,  1901, 
about  six  months  after  her  fall  at  Floyd.  He  testified  that  the  condition 
of  her  coccyx  might  result  from  childbirth.  Dr.  Vaughan  was  shown 
the  letter  and  testified  he  wrote  it.  The  witness,  on  redirect  examina- 
tion by  counsel  for  appellant,  testified:  "I  stated  in  those  letters  that 
the  position  of  the  coccyx  indicated  an  old  dislocation  of  long  standing; 
that  was  my  diagnosis  of  it."  The  defendant's  counsel  then  read  in 
evidence  the  letter  of  August  20,  1902,  except  that  portion  first  above 
quoted.  On  recross-examination  the  witness  was  asked  by  appellee's 
counsel  the  question:  "You  did  state  in  that  correspondence  that  it 
[referring  to  the  injury  of  the  coccyx]  was  in  all  probability  caused  by 
the  fall  ?"  to  which  he  answered,  "I  suppose  so." 

Thereafter  the  appellee's  counsel  read  in  evidence  the  whole  of  the 
letter,  including  the  clause  excepted  to.  The  appellant  having  interro- 
gated the  witness  in  reference  to  the  contents  of  the  letter  and  introduced 
in  evidence  the  statement  therein  that  the  position  of  the  coccyx  indicated 
an  old  dislocation  of  long  standing,  it  was  proper  to  admit  all  parts  of 
the  letter  relating  to  the  particular  injury. 

3.  During  the  examination  of  the  plaintiff  as  a  witness  in  his  own 
behalf,  he  was  asked  by  his  counsel  if  Dr.  Vaughan  made  an  examination 
of  his  wife  in  June,  1901,  to  which  he  answered  that  he  did.  Where- 
upon he  was  asked  this  question:  "\Yhat  did  he  say  about  it?"  To% 
which  question  and  answer  sought  to  be  obtained  thereby,  the  defendant 
objected  for  the  reason'  that  it  was  hearsay  and  immaterial  and  irrele- 
vant, and  second,  if  it  was  offered  in  the  way  of  impeachment,  that 
there  had  been  no  predicate  laid  for  its  admission. 

The  objections  were  by  the  court  overruled,  and  the  witness  answered : 
"He  told  us  that  he  discovered  that  her  coccyx  was  broken ;  he  said  her 
health  was  ruined  generally;  he  said  the  fall  was  the  cause  of  it;  he 
said  it  had  been  caused  by  a  fall ;  didn't  say  that  fall."  To  the  action  of 
the  court  in  overruling  the  exceptions  to  this  testimony  and  in  admitting 
the  same  defendant  took  a  bill  of  exceptions,  and  the  ruling  is  made 
the  ground  of  its  twelfth  assignment  as  presented  in  the  brief.  The 
testimony  was  hearsay  and  was  not  admissible  as  original  evidence. 
Railway  Co.  v.  Dawson,  29  S.  W.  Rep.,  1106 ;  Railway  Co.  v.  Burke,  55 
Texas,  340 ;  Trott  v.  Railway  Co.,  86  N.  W.  Rep.,  33. 

It  would  have  been  admissible  as  impeaching  evidence  had  the  proper 
predicate  been  laid.    A  careful  examination  of  the  record  fails  to  show 
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that  any  proper  predicate  had  been  laid  for  the  admission  of  testimony 
to  impeach  the  witness. 

Appellee  contends  that  a  predicate  had  been  laid  in  that  the  testimony 
was  offered  in  rebuttal,  and  that  Dr.  Vaughan  had  answered  on  cross- 
examination  :  "1  couldn't  say  positively  that  it  |  meaning  the  coccyx] 
was  fractured^  because  1  did  not  make  a  thorough  examination.  I 
thought  a  few  months  after  that  it  was  caused  by  the  fall."  He  had 
also  testified  that  he  would  not  say  that  the  injury  to  the  coccyx  was  or 
was  not  caused  by  childbirth.  This  evidence  does  not  lay  the  predicate 
for  impeaching  Dr.  Vaughan  in  reference  to  statements  made  by  him 
at  the  time  of  his  examination  of  plaintiff's  wife.  The  admission  of 
the  evidence  was  error.  For  the  same  reason  it  was  error  to  admit  the 
testimony  of  Mrs.  Cora  Criswell,  wife  of  plaintiff,  as  to  what  wrts  said 
by  Dr.  Vaughan  at  the  time  he  examined  her,  the  admission  of  which 
is  complained  of  in  the  thirteenth  assignment. 

4.  In  assignment  numbered  14  in  appellant's  brief,  complaint  is  made 
of  the  ruling  of  the  court  in  admitting  the  testimony  of  appellee  as  to 
statements  made  by  Dr.  Cantrell,  who  had,  at  appellee's  request,  ex- 
amined Mrs.  Criswell.  While  testifying  in  his  own  behalf  S.  L.  Cris- 
well was  asked  if  Dr.  Will  Cantrell  had  examined  his  .wife  at  his 
instance.  He  answered  he  had.  Thereupon  he  was  asked,  "Xow  what 
did  Dr.  Cantrell  say  he  found?"  Objection  was  made  fc>  the  question 
because  what  Dr.  Cantrell  said  would  be  hearsay,  and  because  no  predi- 
cate had  been  laid  to  impeich  him.  The  objection  was  overruled  and 
the  witness  answered :  "He  said  he  found  the  coccyx  there  was  frac- 
tured, and  also  the  womb  was  inflamed  some  way;  T  can't  explain  it 
like  he  said  it  was."  This  testimony  was  hearsay.  It  was  not  ad- 
missible for  the  purpose  of  impeaching  Dr.  Cantrell,  for  no  predicate 
had  been  laid  therefor. 

For  the  errors  pointed  out  in.  the  twelfth,  thirteenth  and  fourteenth 
assignments  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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E.  Clements  v.  A.  J.  Carpenter. 

Decided  January  16,  1904. 

Appeal  to  County  Court — Pleading  New  Matter.    ' 

A  plea  in  reconvention  not  urged  by  the  defendant  In  the  justice  court 
can  not  be  set  up  on  appeal  to  the  county  court,  and  the  fact  that  the  case 
went  off  In  the  justice  court  on  a  demurrer  to  plain  tiffs  cause  of  action, 
and  that  defendant's  counsel  stated  orally  in  the  county  court  that  defendant 
relied  upon  the  same  matters  of  defense  as  were  pleaded,  and  relied  upon 
by  him  orally  in  the  justice  court,  including  his  plea  in  reconvention,  which 
statement  was  at  the  time  made  In  no  way  contradicted  by  plaintiffs  attor- 
ney, did  not  change  the  rule. 

Appeal  from  the  County  Court  of  Beeves.  Tried  below  before  Hon. 
T.  J.  Hefner. 

J.  E.  Stanley,  for  appellant. 

George  Estes,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  judgment 
of  the  county  court  in  favor  of  appellee  on  a  counterclaim  pleaded  for 
the  first  time  in  the  county  court,  the  case  having  arisen  in  the  justice 
court.  That  it  is  inadmissible  to  plead  such  an  issue  in  the  county 
court  where  it  was  not  made  in  the  justice  court  seems  to  be  conceded, 
as  it  must  be;  but  appellee  contends  that  we  should  treat  the  record  as 
showing  that  the  issue  in  this  instance  was  made  in  the  justice  court, 
because,  as  stated  in  his  brief,  "During  the  proceedings  had  in  this  case 
and  before  the  filing  of  plaintiffs  motion  to  strike  out,  defendant's 
attorney  made  the  statement  in  open  court  in  the  presence  and  hearing 
of  plaintiff  and  his  attorney  that  the  defendant  relied  upon  the  same 
matters  of  defense  in  this  court  as  were  pleaded  and  relied  upon  by  him 
orally  in  the  justice  court,  including  his  plea  in  reconvention  for  dam- 
ages, which  statement  was  at  the  time  made  in  no  way  contradicted  by 
either  plaintiff  or  his  attorney." 

It  appears  from  the  transcript  sent  up  to  the  county  court  by  the 
justice  of  the  |x?ace  that  the  case  went  off  on  demurrer  in  the  justice 
court,  the  justice  sustaining  the  exceptions  of  the  defendant,  appellee 
here,  to  plaintiff's  account  and  dismissing  the  suit,  with  judgment  for 
costs  in  favor  of  defendant,  and  consequently  that  no  such  issue  was 
presented  to  that  court  as  was  raised  by  the  plea  in  reconvention  in  the 
county  court.  In  addition  to  this,  appellant  offered  to  show  in  support 
of  his  motion  to  strike  out  appellee's  plea  in  reconvention  that  no  such 
counterclaim  had  been,  set  up  in  the  justice  court,  but  was  not  allowed 
to  do  so  for  the  reasons  given  as  follows  in  the  judge's  explanation 
appended  to  the  bill  of  exceptions:  "During  the  proceedings  had  in  this 
case,  and  before  the  filing  of  plaintiff's  motion  to  strike  out,  defendant's 
attorney  had  made  the  statement  in  open  court,  in  the  presence  and 
bearing  of  plaintiff  and  his  attorney,  that  defendant  relied  upon  the 
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same  matters  of  defense  in  this  court  as  were  pleaded  and  relied  upon 
by  him.  orally  in  the  justice  court,  including  his  plea  in  reconvention 
for  damages,  which  statement  was  in  no  way,  at  the  time  made,  con- 
troverted by  either  plaintiff  or  his  attorney.  Afterwards  I  requested 
defendant's  attorney  to  note  in  writing  the  defenses  relied  upon,  which 
he  did;  then  plaintiff  filed  his  motion  to  strike  out  defendant's  plea  in 
reconvention,  and  offered  to  introduce  proof  tending  to  show  that  the 
plea  in  reconvention  was  not  relied  upon  or  pleaded  in  the  justice  court 
I  declined  to  hear  proof  for  the  following  reasons:  (1)  The  motion 
and  proffered  proof  in  support  of  the  same  came  too  late.  (2)  Because 
it  appeared  that  the  case  was  finally  disposed  of  in  the  justice  court  on 
exception;  demurrer  was  sustained  in  the  justice  court;  judgment  for 
costs  entered  against  the  plaintiff,  and  his  suit  dismissed.  Plaintiff 
declined,  or  rather  failed,  to  amend,  but  prosecuted  his  appeal  from  the 
order  of  judgment  sustaining  the  exception  and  dismissing  the  suit. 
Such  being  the  case,  the  defendant  was  not  necessarily  afforded  an 
opportunity  to  disclose  or  to  plead  the  defensive  matter  relied  upon  by 
him  in  that  court,  and  the  action  of  the  plaintiff  in  prosecuting  his 
appeal  from  such  judgment  to  this  court  rendered  it  unnecessary  for 
him  (defendant)  to  do  so,  so  that  if  the  proof  in  support  of  the  motion 
had  shown  that  defendant's  plea  of  reconvention  was  not  in  fact  pleaded 
in  the  justice  court,  the  motion,  notwithstanding,  should  and  ought  to 
have  been  overruled,  as  was  done."  In  our  opinion  the  court  was  not 
warranted  in  entertaining  the  plea  in  reconvention  on  any  of  the  grounds 
stated  in  this  explanation. 

The  judgment  is  therefore  reversed  and  the  cause  remanded  for  a 
new  trial. 

Reversed  and  remanded. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

Q.  W.  Stinson. 

Decided  January  16,  1904. 

1w— Disqualification  of  Judge — Special  Term  of  Court. 

Where  a  special  term  of  the  district  court  was  duly*  ordered  by  the  dis- 
trict judge,  and  when  the  time  designated  for  it  had  arrived  the  judge 
was  holding  regular  sessions  of  his  court  in  another  county  of  the  district, 
an  election  by  the  bar  of  a  special  judge  to  hold  such  special  term  was 
authorized  and  valid.    Following  Railway  v.  Huff,  2  Texas  Law  Journal,  438, 

2d — Negligence — Charge— Railway  Switchman. 

In  an  action  for  personal  injury  to  a  railroad  switchman  injured  while 
making  a  flying  switch  by  reason  of  the  sudden  drawing  away  of  a  certain 
car  on  which  he  stood,  without  notice  to  him,  a  charge  of  the  court  was  not 
subject  to  objection  as  instructing  that  such  sudden  drawing  away  of  the 
car  was  negligence  where  it  instructed  in  the  same  connection  that  before 
the  jury  could  find  for  plaintiff  they  must  find  that  it  was  the  duty  of  the 
foreman  in  charge  of  the  switching  to  give  plaintiff  notice  of  the  intended 
movement  of  the  cars,  and  that  he  failed  to  give  such  notice,  and  that  such 
failure  was  negligence  and  the  proximate  cause  of  the  injury. 

3.— Same—  Assuming  Fact. 

The  charge  did  not  assume  that  the  foreman  failed  to  inform  plaintiff  of 
the  method  of  handling  the  cars;  nor  did  it  justify  plaintiff  in  attempting  to 
step  across  to  the  top  of  the  car  that  was  suddenly  moved  without  notice  if 
he  believed  that  all  the  cars  in  that  train  were  to  be  then  detached  from 
the  engine  for  the  flying  switch  where  the  jury  were  required  to  find  that 
it  was  the  duty  of  another  switchman  to  uncouple  the  proper  cars  at  the 
time,  and  that  his  failure  to  do  so  was  negligence. 

4.— Same — Negligence  Question  for  Jury, 

A  special  charge  was  properly  refused  which  took  from  the  Jury  the 
right  to  determine  whether  or  not  the  facts  stated  therein  relative  to  plain- 
tiffs action  in  attempting  to  step  across  to  the  top  of  the  car  would,  under 
all  the  facts,  constitute  negligence. 

5. — Same — Special  Charge. 

It  was  not  error  to  refuse  a  special  charge  which,  so  far  as  applicable, 
was  embraced  in  the  main  charge. 

6w— Personal  Injury— Verdict  Not  Excessive. 

A  verdict  for  $15,000  for  permanent  personal  injuries  to  a  railroad  switch- 
man, 26  years  old  and  earning  $90  per  month,  resulting  in  breaking  the  bones 
of  one  leg,  rendering  it  shorter  than  the  other,  attended  with  much  suffering, 
and  putting  him  on  crutches  from  the  date  of  the  injury  until  the  trial, 
eleven  months  thereafter,  is  held  not  excessive. 

Appeal  from  the  District  Court  of  Hunt.     Tried  below  before  Hon. 
T.  D.  Montrose,  Special  Judge. 

T.  8.  Miller  and  Perkins,  Craddock  &  Wall,  for  appellant. 

Yates  &  Carpenter,  for  appellee. 

BOOEHOTJT,  Associate  Justice. — This  suit  was  brought  June  18, 

1902,  by  the  appellee  against  the  appellant  for  damages  for  personal  in- 
juries sustained  by  the  appellee  March  6,  1902,  while  employed  as 
switchman  by  the  appellant.     Trial  was  had  before  a  jury  February  6, 

1903,  resulting  in  a  judgment  in  favor  of  appellee  for  $15,000.  To  re- 
verse this  judgment  appellant  prosecutes  this  appeal. 
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Conclusions  of  Fact. — Appellee  was  on  the  6th  day  of  March,  1902, 
in  the  employ  of  appellant  in  its  yards  at  Greenville,  Texas,  as  a  member 
of  a  switch  crew,  composed  of  A.  B.  Gold,  foreman ;  R.  M.  Littell,  known 
as  "the  man  following  the  engine/'  and  T.  J.  Howell,  and  appellee,  who 
were  known  as  "field  men."  It  was  the  duty  of  the  foreman  to  notify 
the  other  members  of  the  crew  in  advance  of  any  movement  of  caw; 
and  that  where  uncoupling  of  cars  became  necessary  it  was  the  duty  of 
the  man  following  the  engine  to  perform  this  service.  It  was  the  duty 
of  the  field  men  to  ride  upon  the  cars  when  being  switched,  to  set  and 
release  brakes  on  the  same,  and  when  riding  a  section  of  care  which  had 
been  detached  from  an,  engine,  it  was  their  duty  to  ride  upon  the  front 
part  of  such  detached  section,  to  keep  a  lookout  for  the  safety  of  such 
cars  as  well  as  to  protect  anything  which  might  appear  in  the  track  of 
the  same. 

While  so  engaged  in  the  performance  of  the  duties  of  his  employment 
on  the  night  of  March  6,  1902,  the  crew  of  which  plaintiff  was  a  mem- 
ber made  a  flying  switch  with  a  caboose,  taking  said  caboose  from  one 
switch  track,  known  as  track  No.  2,  and  placing  it  upon  another,  known 
as  th$  "rocket,"  the  two  tracks  being  connected  by  another  track  known 
as  the  "lead,"  to  which  each  of  the  switch  tracks  were  connected  by 
proper  switch  stands.  To  make  the  flying  switch  with  the  caboose  the 
train  of  cars  was  put  in  motion  and  after  reaching  a  sufficiently  rapid 
rate  of  speed  the  speed  of  the  engine  was  suddenly  lessened,  the  caboose 
uncoupled  from  the  car  next  to  it,  and  then  the  front  section  of  the  train 
was  drawn  hurriedly  away  in  advance  of  the  caboose,  past  the  switch 
stand ;  the  switch  was  then  thrown  and  the  caboose  allowed  to  roll  upon 
the  desired  switch  track.  Before  making  such  flying  switch  the  plaintiff 
was  engaged  in  setting  the  brakes  upon  three  other  cars,  when  the  other 
members  of  the  crew  detached  the  engine  and  one  car  from  these  three 
cars  and  ran  such  engine  and  car  to  a  point  where  they  could  back  them 
in  upon  the  track  where  the  caboose  and  another  car  stood  with  the 
brakes  of  the  caboose  sot  thereon.  After  setting  the  brakes,  noon  the 
cars  upon  which  he  had  been  left,  plaintiff  got  off  the  same  and  saw  the 
engine  and  car  were  backing  in  toward  the  car  attached  to  the  caboose. 
Knowing  that  the  brakes  of  the  caboose  were  set,  he  got  upon  the  same 
and  released  the  brakes  thereon.  About  the  time  the  brakes  were  re- 
leased by  plaintiff  the  car  attached  to  the  engine  was  coupled  to  the  car 
next  to  the  caboose  and  immediately  the  train  was  moved,  and  the  flying 
switch  begun.  The  foreman  of  the  crew  failed  to  notify  him  that  a 
flying  switch  would  be  made  of  the  caboose,  and  the  first  notice  he  had 
that  such  a  switch  would  be  made  was  when  the  slack  was  given  the 
train  for  the  uncoupling  to  be  made.  When  such  slack  was  given,  the 
plaintiff  knew  that  a  flying  switch  was  to  be  made  of  some  part  of  the 
train,  and  having  no  notice  from  the  foreman  or  anyone  what  part  of 
the  train  would  be  uncoupled,  he  looked  foT  the  man  following  the  en- 
gine whose  duty  it  was  to  uncouple  the  cars. 
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The  man  following  the  engine  was  seen  standing  upon  the  footboard 
of  the  engine,  in  which  position'  he  could  uncouple  the  train  at  no 
place  except  to  uncouple  the  engine  from  the  car  next  to  it.  Plaintiff 
started  from  his  position  u)  on  the  caboose  to  go  to  the  front  end  of  the 
car  next  to  the  engine,  so  that  he  would  be  in  the  place  his  duties  re- 
quired him,  when  the  engine  was  detached  from  the  cars  following  it 
While  attempting  to  step  from  the  caboose  to  the  car  ahead  of  the  saine, 
the  caboose  was  uncoupled  from  the  car  next  to  it  and  the  front  section 
of  the  train  drawn  rapidly  away  from  the  caboose,  causing  plaintiff  to 
fall  in  front  of  the  moving  caboose,  which  passed  over  him,  inflicting 
the  injuries  for  which  he  sues.  The  undisputed  evidence  shows  that 
when  the  caboose  was  uncoupled  the  man  following  the  engine  was  upon 
the  footboard  of  the  engine,  and  that  the  caboose  was  uncoupled  by  the 
other  field  man,  without  notice  from  either  the  man  whose  duty  it  was 
to  uncouple  the  cars  under  such  circumstances,  or  from  the  field  man 
who  did  the  uncoupling. 

The  failure  of  the  foreman  to  notify  appellee  that  a  flying  switch 
would  be  made  with  the  caboose,  the  failure  of  the  man  following  tho 
engine  to  uncouple  the  cars  and  the  uncoupling  of  the  same  by  a  field 
man  without  any  notice  to  the  plaintiff  that  the  field  man  would  per- 
form the  duties  required  of  the  man  following  the  engine,  was  negli- 
gence which  was  the  proximate  cause  of  the  injury. 

In  deference  to  the  verdict  we  find  the  appellee  sustained  damages  as 
the  result  of  such  injuries  in  the  amount  found  by  the  jury. 

• 

Opinion. — 1.    The  first  assignment  of  error  complains  of  the  action 
of  the  court  in  overruling  appellant's  objoctions  to  the  trial  of  the  case 
at  the  special  term  of  court.    The  special  term  had  been  duly  ordered 
by  the  district  judge,  and  at  the  time  of  holding  such  special  term  tho 
district  judge  was  absent  in  another  county  of  hi?  district,  holding  a 
regular  term  of  court  of  that  county.     The  practicing  attorneys  pro- 
ceeded under  tho  statute  to  elect  one  of  their  number  special  judge.    At 
such  election  Hon.  T.  D.  Montrose  was  duly  elected,  and  held  said 
special  term  of  court.     In  this  thrre  was  no  error.     We  so  held  in  tho 
case  of  Missouri  K.  &  T.  Ry.  v.  Huff,  decided  at  the  present  term  of 
court.    2  Texas  Law  Journal,  438.     See,  also,  Munzenheimer  v.  Fair- 
banks, 82  Texas,  351. 

2.  It  is  contended  that  the  court  erred  in  the  following  paragraph 
of  its  charge :  "If  you  believe  from  the  evidence  that  on  or  about  the 
6th  day  of  March,  1902,  the  plaintiff,  G.  W.  Stinson,  was  in  the  employ 
of  the  defendant,  the  Missouri,  Kansas  &  Texas  Railway  Company  of 
Texas,  as  a  switchman  in  its  yards  in  Greenville,  Texas ;  and  if  you  be- 
lieve that  A.  B.  Gold  was  foreman  of  the  switching  crew,  of  which 
plaintiff  was  a  member,  and  that  it  was  the  duty  of  said  foreman  to 
fbnmilate  a  plan  of  work  for  said  crew,  and  to  notify  the  members  of 
said  crew  of  such  plan,  and  to  direct  the  manner  of  performing  their 
work  by  said  crew;  or  if  you  believe  that  plaintiff  and  T.  J.  Howell  were 
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members  of  said  switching  crew  and  were  known  as  field  men,  and  that 
E.  M.  Littell  was  a  member  of  such  crew  and  was  known  as  the  man 
following  the  engine,  and  if  you  further  believe  that  the  defendant  had 
a  rule  or  rules,  or  that  there  was  a  custom  in  said  yards,  known  to  and 
acquiesced  in  by  the  defendant,  requiring  the  man  following  the  engine 
to  uncouple  the  cars  in  said  yard,  when  the  members  of  said  switching 
crew  were  engaged  in  the  work  of  making  a  flying  switch,  and  if  you 
believe  that  the  plaintiff  was  on  one  of  the  defendant's  cabooses  in  said 
yard  in  the  performance  of  his  duty  under  his  employment,  and  if  yon 
believe  that  said  switching  crew  made  a  flying  switch  of  said  caboose 
while  the  plaintiff  was  on  the  same,  and  if  you  believe  that  it  was  the 
duty  of  said  A.  B.  Gold,  foreman,  to  have  notified  the  plaintiff  that 
said  crew  would  make  a  flying  switch  of  the  caboose,  and  if  you  believe 
that  A.  B.  Gold  failed  to  give  such  notice,  and  that  his  failure  (if  he 
did  fail)  was  negligence  as  that  term  is  herein  defined;  or  if  }Tou  believe 
that  when  said  flying  switch  was  made,  that  B.  M.  Littell  did  not  un- 
couple said  caboose,  and  if  you  believe  the  same  was  uncoupled  by  T.  J. 
Howell;  and  if  vou  believe  that  neither  the  said  E.  M.  Littell  nor  the 
said  T.  J.  Howell,  notified  plaintiff  that  said  caboose  would  be  un- 
coupled by  said  T.  J.  Howell,  and  if  you  believe  that  plaintiff  had  no 
notice  that  said  caboose  would  be  uncoupled  from  the  other  parts  of  the 
train ;'  and  if  you  further  believe  that  the  uncoupling  of  the  said  caboose 
by  said  T.  J.  Howell  and  the  failure  of  said  R.  M.  Littell  to  uncouple 
the  same  without  notice  to  plaintiff  (if  he  had  no  notice)  was  negligence; 
and  if  you  further  believe  that  by  the  negligence  of  the  said  Gold  the 
said  Howell,  or  the  said  Littell,  or  all  of  them,  in  the  manner  submitted 
to  you  (if  either  was  negligent),  plaintiff  was  made  to  believe,  and  did 
believe,  that  all  of  the  cars  of  the  train  were  going  to  be  uncoupled 
from  the  engine,  and  if  you  believe  that  it  was  the  duty  of  the  plaintiff,, 
under  his  employment,  to  ride  upon  the  front  car  of  the  train  of  cars- 
when  operated  and  moved,  when  the  engine  is  detached  from  the  samer 
and  if  you  believe  that  plaintiff  started  to  step  from  the  top  of  the  ca- 
boose, and  if  you  believe  that  the  negligence,  if  any,  of  the  said  Gold, 
said  Littell  and  said  Howell,  or  either  of  them  in  the  manner  submitted 
to  you,  caused  the  plaintiff  to  take  such  step,  and  if  you  believe  while 
plaintiff  was  making  such  step,  the  car  ahead  of  said  caboose  was  sud- 
denly drawn  from  said  caboose,  and  the  plaintiff  thereby  injured  as  set 
forth  in  his  petition,  and  if  you  believe  the  negligence  of  the  defendant, 
or  its  employes,  Gold,  Littell  and  Howell,  or  either  of  them,  in  any 
of  the  matters  submitted  to  you,  was  the  direct  and  proximate  cause  of 
plaintiff's  injury,  and  if  you  believe  that  he  was  exercising  ordinary  care 
for  his  own  safety,  you  will  find  for  the  plaintiff,  unless  you  find  for 
the  defendant  under  other  issues  submitted  to  you." 

It  is  insisted  that  this  charge  is  erroneous  and  upon  the  weight  of  the 
evidence  in  that  it  assumes  that  the  sudden  drawing  away  the  car  ahead 
of  the  caboose  caused  plaintiff  to  fall,  and  that  such  sudden  drawing 
away  of  the  car  was  negligence  causing  the  injury.    The  charge  is  not 


M.  K.  &  T.  Ry.  Co.  v,  Stinson.  289 

subject  to  this  criticism.  Before  the  jury  were  authorized  to  find  for 
plaintiff  under  this  paragraph  they  were,  in  effect,  told  that  they  must 
find  (1)  that  it  was  the  duty  of  his  foreman,  Gold,  to  give  plaintiff  no- 
tice of  the  intended  movement  of  the  cars,  and  that  he  failed  to  give 
such  notice,  and  such  failure  was  negligence;  or  that  Littell  failed  to 
uncouple  the  cars,  and  it  was  his  duty  to  do  so,  and  that  the  uncoupling 
was  done  by  Howell  without  notice  to  plaintiff,  and  that  LittelFs  failure 
to  uncouple  the  cars  and  the  uncoupling  of  the  same  by  Howell,  under 
the  circumstances,  was  negligence;  and  (2)  that  one  or  all  of  such  neg- 
ligent acts  or  omissions,  if  any,  was  the  proximate  cause  of  plaintiff's 
injuries.  The  charge  required  the  jury  to  find  that  it  was  the  duty  of 
Littell  to  uncouple  the  cars  and  that  he  failed  to  do  so,  and  that  such 
failure  constituted  negligence,  before  they  were  authorized  to  consider 
the  fact  he  was  at  the  engine  instead  of  the  place  where  the  cars  were 
uncoupled. 

Nor  does  the  charge  assume  that  the  foreman  failed  to  inform  plain- 
tiff of  the  method  of  handling  the  cars.  The  evidence  tending  to  show 
that  appellee  had  notice  of  the  proposed  movement  of  the  cars  is  so 
slight  as  to  amount  to  no  evidence.  Gold  does  not  pretend  to  say  that 
appellee  heard  the  explanation  which  he  sayB  he  made  to  the  crew  as 
they  went  in  on  track  No.  3.  On  cross-examination  he  states  appellee 
was  from  one  to  one  and  a  half  car  lengths  from  him  when  he  made  the 
explanation.  Littell,  in  effect,  contradicts  Gold  in  that  he  says  Gold 
did  not  make  the  explantion  as  they  were  going  in  on  track  No.  3,  but 
that  it  was  made  to  him  as  he  and  Gold  were  riding  on  the  footboard  of 
the  engine  and  going  in  on  track  2.  At  that  time  appellee  was  not  pres- 
ent and  could  not  have  heard  the  explanation.  Appellee  positively  de- 
nies that  Gold  explained  to  him  the  proposed  movement  of  the  cars,  or 
that  he  had  notice  from  any  source. 

The  charge  is  not  subject  to  the  criticism  that  "it  justifies  the  ap- 
pellee in  taking  the  step  from  the  top  of  the  caboose  upon  which  he  w*s 
riding  to  the  top  of  the  car  ahead  of  the  caboose  and  authorizes  a  recovery 
by  him  if  he  believed  all  the  cars  were  to  be  detached  from  the  engine." 
As  before  stated,  the  charge  required  the  jury  to  find  that  it  was  Littell's 
duty  to  uncouple  the  cars  at  the  time  and  that  his  failure  to  do  so  was 
negligence. 

What  the  effect  of  Littell's  position  had  on  plaintiffs  mind  was  cor- 
rectly left  to  the  jury,  and  they  were  given  strictly  in  charge  that  in  no 
event  could  plaintiff  recover  if  his  foreman  or  any  other  person  had  noti- 
fied him  of  the  intended  movement  of  the  car,  or  if  he  failed  to  exercise 
ordinary  care  for  his  own  safety. 

3.  There  was  no  error  in  refusing  defendant's  requested  charge  No.  2, 
the  refusal  of  which  is  made  the  ground  of  its  third  assignment  of  error. 
Said  charge  is  as  follows :  "If  you  believe  from  the  evidence  that  the 
accident  happened  underneath  an  arc  electric  light,  and  if  you  further 
believe  that  just  before  the  accident  switchman  Howell  hallooed  to  switch- 
man Littell  that  he  Howell,  would  pull  the  pin,  and  that  at  that  time 

34  civ.-i9  VoL  2  Journa1'  p-  lm 


290  M.  K.  &  T.  Ky.  Co.  v.  Stinson. 

Howell  was  on  the  southwest  corner  of  the  caboose,  or  on  the  ground  at 
such  corner,  and  if  you  further  believe  that  the  plaintiff  was  then  on  top 
of"  the- caboose,  and  heard  the  same,  and  that  he  thereby  knew  that  the 
car  next  to  the  caboose  was  to  be  uncoupled  therefrom,  the  plaintiff  can 
not  recover;  or,  if  you  believe  from  the  evidence  that  a  man  of  ordinary 
care  and  prudence,  before  attempting  to  step  from  said  caboose,  would 
have  looked  to  6ee  which  car  was  to  be  uncoupled  and  dropped  into  the 
'pocket/  and  that  by  such  looking  he  would  have  seen  that  the  caboose 
was  to  be  so  uncoupled  and  dropped;  and  if  you  further  believe  from  the 
evidence  that  the  plaintiff  failed  to  so  look  before  stepping,  and  that 
such  failure,  if  any,  was  negligence  as  that  term  is  defined  in  the  main 
charge,  and  that  such  negligence,  if  any,  caused  or  contributed  to  cause 
the  accident,  you  will  find  for  the  defendant." 

This  charge  was  upon  the  weight  of  the  evidence.  It  also  took  from 
the  jury  the  right  to  determine  whether  or  not  the  facts  stated,  therein 
would  constitute  negligence. 

4;  The  fourth  assignment  of  error  complains  of  the  action  of  the 
court  in  refusing  the  following  special  charge:  "If  you  believe  from 
the  evidence  that  plaintiff  knew,  or  in  the  exercise  of  ordinary  care,  that 
is,  such  care  as  a  man  of  ordinary  prudence  under  the  circumstances 
would  have  exercised,  he  would  have  known,  that  the  caboose  was  to  be 
dropped  into  the  'pocket'  switch,  he  can  not  recover,  and  you  will  find 
for  the  defendant."  This  charge,  so  far  as  applicable,  was  embraced  in 
the  main  charge,  and  hence  there  was  no  error  in  refusing  the  same. 

5.  The  sixth  assignment  of  error  complains  of  the  action  of  the 
court  in  overruling  its  motion  for  a  new  trial,  because  the  verdict  is 
excessive.  The  appellee  was  26  years  and  1  month  old  at  the  time  he 
was  injured,  and  was  earning  $90  per  month.  He  was  working  for  ap- 
pellant under  his  second  contract  of  employment,  and  had  less  than  two 
years*  experience  in  railroad  service.  His  injuries  were  serious  and  are 
permanent.  He  had  not,  up  to  the  time  of  the  trial,  which  was  eleven 
months  after  he  was  injured,  been  able  to  walk  without  crutches.  The 
ankle  joint  of  his  right  foot  is  perfectly  stiff,  and  his  right  foot  and 
leg  are  crooked.  A  part  of  the  larger  bone  of  the  lower  right  leg  has 
been  removed.  Six  inches  of  the  remaining  portion  of  this  bone  is  dis- 
eased. The  appellee,  upon  the  trial,  removed  his  shoe  and  stocking  and 
bandages,  and  exhibited  his  foot  and  leg  to  the  jury.  He  testified: 
"The  bone  of  my  leg  came  out  above  my  ankle,  the  two  bones  of  my  leg 
sticking  out  at  a  point  three  or  four  inches  above  my  ankle,  that  part  so 
sticking  out  having  been  cut  off.  The  ankle  joint  is  stiff  and  I  can  not 
move  it  at  all.  There  are  sores  there  above  the  ankle  which  have  never 
healed.  *  *  *  The  foot  and  leg  are  now  crooked.  *  *  *  I  suf- 
fered pain,  hurting  worse  at  night."  There  was  testimony  by  a  physi- 
cian that  at  the  time  of  the  trial  he  found  the  bones  all  in  "a  chronic 
inflamed  condition,  with  the  presence  of  suppuration  evidently  from  the 
bone."    The  right  leg  is  one  and  a  fourth  inches  shorter  than  the  left. 
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While  the  verdict  is  large  we  are  not  prepared  to  say  it  ia  excessive. 
It  is  not  so  large  as  to  indicate  that  it  was  the  result  of  passion  or  preju- 
dice on  the  part  of  the  jury.  We  conclude  that  there  was  no  error  in 
overruling  the  motion  for  a  new  trial  herein  on  the  ground  that  the  ver- 
dict is  excessive. 

Finding  no  error  in  the  record  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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H.  F.  McFarland  v.  William  Parr  &  Co. 

Decided  January  18,  1904. 

Bond  to  Pay  Freights— Liability  Under— Estoppel. 

To  secure  dispatch  In  the  loading:  of  export  cotton  on  their  ships  appel- 
lees executed  to  appellant,  an  agent  of  railways,  a  bond  to  secure  him  In  the 
payment  of  freights  for  all  cotton  delivered  at  their  ships'  sides  and  loaded. 
Cotton  was  transported  to  various  consignees  in  Galveston,  and  shipped  on 
appellees'  vessels  and  the  freights  due  the  railways  paid  thereafter,  on  de- 
mand by  appellees.  This  was  not  always  true  of  cotton  consigned  to  D.  & 
Co.,  a  firm  from  which  the  appellant  had  not  exacted  prepayment  of  freights, 
a  fact  of  which  appellees  were  advised.  The  bill  of  one  cargo  of  D.  &  Co. 
cotton  shipped  on  their  vessels  was  returned  by  appellees  to  railways  in- 
dorsed that  D.  &  Co.  paid  their  own  freight  bills.  Subsequently  two  cargoes 
of  D.  &  Co.  cotton  were  shipped  on  appellees*  vessels,  the  freight  bills  ot 
which  were  presented  to  D.  &  Co.  and  by  them  held  up  on  questions  of 
weights.  Finally  the  appellant,  as  agent  of  the  railways,  withdrew  the  bills 
from  D.  &  Co.,  who  a  few  days  later  failed.  The  suit  is  against  appellees 
on  the  bond,  and  the  only  issue  submitted  to  the  jury  was  that  of  estoppel 
In  pais  raised  by  the  answer,  and  the  verdict  and  judgment  was  for  defend- 
ants, appellees  here.  On  the  whole  case  this  court  holds  that  under  the  bond 
the  railways  waived  but  the  one  right  to  hold  the  cotton  for  freights;  that  the 
bond  covered  all  cotton  received  by  the  appellees  for  shipment;  that  estoppel 
does  not  apply,  and  that  under  the  bond  appellees  were  liable. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Wm.  H.  Stewart. 

^^  » 

J.  A.  Read  and  Lewis  Fisher,  for  appellant. 

James  B.  &  Chas.  J.  Stubbs,  for  appellees. 

GILL,  Associate  Justice. — William  Parr  &  Co.  were  agents  and 
charterers  of  ships  in  the  export  carrying  trade  from  Galveston,  and 
as  such  handled  large  quantities  of  cotton  in  bales.  It  was  to  their 
interest  that  cotton  brought  into  Galveston  by  the  various  railway  lines 
and  destined  for  their  ships  should  be  delivered  at  the  ships'  side  as 
quickly  as  possible  after  arrival,  the  ships'  agent  being  allowed  a  bonus 
for  clearing  a  vessel  within  a  given  time,  and  penalized  for  detaining  a 
vessel  beyond  it.  To  the  end  that  the  time  required  for  the  adjustment 
and  payment  of  railway  freight  on  such  cotton  might  not  interfere 
with  its  prompt  delivery  as  desired  by  them,  Parr  &  Co.  induced  the 
railway  companies  represented  by  McFarland,  the  appellant,  to  agree 
to  deliver  to  them  all  cotton  consigned  to  their  ships  without  holding 
it  for  the  freight  due,  in  consideration  of  which  agreement,  and  to 
secure  the  payment  of  such  freight,  Parr  &  Co.  executed  and  delivered 
the  following  bond  with  sureties  as  indicated : 

"State  of  Texas,  County  of  Galveston.  Know  all  men  by  these 
presents,  that  we,  Wm.  Parr  and  Joseph  Clark,  composing  the  firm  of 
Wm.  Parr  &  Company,  as  principals,  and  Adoue  &  Lobit,  as  sureties, 
are  held  and  firmly  bound  to  pay  to  H.  F.  McFarland,  agent  of  the 
International  &  Great  Northern  Railroad  Company,  Galveston,  Houston 
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&  Henderson  Railroad  Company,  and  Missouri,  Kansas  &  Texas  Bail- 
way  Company,  as  their  interests  may  appear,  and  his  successors,  the 
sum  of  ten  thousand  dollars  ($10,000) ;  for  the  payment  thereof,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  adminis- 
trators and  assigns. 

"The  condition  of  this  obligation  is  such  that  if  said  Wm.  Part  & 
Co.  shall  well  and  truly  pay  to  H.  F.  McFarland,  agent,  when  due,  all 
freight  charges  on  cotton  for  the  carriage  thereof  from  the  initial  point 
of  shipment  to  the  port  of  Galveston  which  may  be  delivered  by  the 
said  H.  F.  McFarland,  agent,  to  ships  or  vessels  of  which  the  said 
Wm.  Parr  &  Co.  are  or  may  be  agents,  and  for  which  the  said  H.  F, 
McFarland,  agent,  may  hold  receipt  of  said  Wm.  Parr  &  Co.,  or  their 
authorized  agents,  or  some  authorized  agents  of  the  ship  or  vessel,  it 
being  understood  that  the  ship  or  vessel  means  either  a  vessel  with 
sail  or  steam  power,  or  both,  and  being  the  object  and  intent  of  this 
obligation  to  secure  payment  to  H.  F.  McFarland,  agent,  of  all  freight 
charges  due  on  cotton  which  may  be  delivered  at  any  time  in  the  future 
to  such  ships  or  vessels  before  the  payment  of  such  charge,  then  this 
obligation  shall  be  void,  otherwise  remaining  in  full  force  and  effect, 
it  being  the  understanding  that  this  obligation  shall  be  continuing  and 
shall  cover  and  secure  the  payment  of  the  freight  charges  on  all  such 
cotton,  as  hereafter  may  be  delivered,  until  September  1,  1897,  after 
which  time  they  will  no  longer  be  bound  thereby. 

"Witness  our  hands  and  scrolls  for  seals,  this  21st  day  of  September, 
1896. 

"Wm.  Parr  &  Company, 
"Adoue  &   Lobit. 

"W.  F,  McFarland." 

Various  Galveston  firms,  receiving  cotton  from  the  various  railroads, 
shipped  cotton  in  the  Parr  &  Co.  ships,  and  in  pursuance  of  such  agree- 
ment and  bond,  such  cotton,  though  consigned  to  Galveston  firms, 
would  be  delivered  at  once  to  Parr  &  Co.  at  the  ships*  side  without  pre- 
payment of  inland  freight.  The  railway  companies  to  which  such 
freights  might  be  due  would  thereafter  present  the  freight  bills  to 
Parr  &  Co.  and  receive  payment  from  them.  This  was  true  as  to  all 
the  firms  through  which  Parr  &  Co.  received  cotton  except  Dobson  & 
Co.  This  latter  firm  handled  not  only  export  cotton  but  a  large  amount 
of  local  cotton.  Prior  to  the  execution  of  the  bond  in  question  the 
railway  companies  had  not  been  requiring  prepayment  of  the  freight 
by  Dobson  &  Co.  before  delivering  freight  to  them.  After  the  bond  was 
executed  the  railway  companies  made  no  change  in  this  respect,  but 
made  out  its  freight  bills  against  Dobson  &  Co  not  only  for  the  local 
cotton  consigned  to  them  but  for  the  export  cotton  wherever  delivered. 
That  this  course  was  pursued  was  known  to  Parr  &  Co.,  and  on  one 
occasion  when  a  Dobson  &  Co.  bill  was  presented  to  them  they  returned 
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it  to  the  railway  company  with  an  indorsement  to  the  effect  that  Dobson 
&  Co.  paid  their  own  freight  bills. 

On  the  20th  day  of  December,  1896,  the  International  &  Great  North- 
ern Railway  delivered  to  Parr  &  Co.  certain  cotton  for  export  which 
had  been  consigned  to  Dobson  &  Co.  It  was  loaded  on  the  ship  May- 
field  which  sailed  that  day.  On  the  24th  day  of  said  month  and  on 
the  25th  day  of  said  month  other  lots  of  Dobson  &  Co.  export  cotton 
were  delivered  to  Parr  &  Co.  These  lots  were  loaded  upon  the  steam- 
ship Knutsford  which  sailed  for  European  ports  on  December  31,  1896. 
Bills  were  promptly  presented  to  Dobson  &  Co.  for  the  freight  on  each 
of  the  lots  so  delivered  to  Parr  &  Co.,  but  Dobson  &  Co.  raised  some 
question  about  weights  and  thus  postponed  the  payment  of  the  bills. 
Finally  the  bills  were  withdrawn  from  Dobson  &  Co.  by  the  agent  of 

the  railway  company  about  the day  of ,  and  on  December 

31st  Dobson  &  Co.  failed. 

On  the  4th  day  of  January,  1897,  these  uncollected  bills  were  pre- 
sented to  Parr  &  Co.  and  payment  of  them  demanded  under  the  terms 
of  the  bond.  Parr  &  Co.  refused  payment  and  the  railway  company, 
through  its  agent,  McParland,  brought  this  suit  against  Parr  &  Co. 
and  the  sureties  on  their  bond  to  recover  the  sum  thus  due  on  the 
Dobson  &  Co.  cotton  shipped  on  the  Mayfield  and  Knutsford.  It  had 
been  the  custom  of  Parr  &  Co.  to  require  of  all  other  exporters  payment 
of  inland  freight  on  issuance  of  marine  bills  of  lading  to  them,  but  this 
course  was  not  pursued  with  Dobson  &  Co.  Pari  &  Co.  could  and  would 
have  secured  themselves  by  requiring  prepayment  by  Dobson  &  Co.  in 
this  case  or  by  holding  the  cotton  therefor  had  they  known  of  their 
impending  failure.  One  of  the  firm  of  Parr  &  Co.  testifies  they  would 
not  have  allowed  the  cotton  to  leave  the  port  before  collection  of  inland 
freight  had  they  known  the  railway  company  was  looking  to  them,  but 
it  was  also  shown  that  Parr  &  Co.  extended  credit  to  Dobson  &  Co.  and 
in  some  instances  issued  to  them  the  marine  bills  of  lading  before  the 
arrival  of  the  cotton  at  Galveston,  the  marine  bills  being  exchanged  for 
the  inland  bills  which  had  preceded  the  cotton  to  the  port.  It  is  also- 
probable  that  had  the  agents  of  the  railway  company  made  a  peremptory 
demand  for  the  freight  Dobson  &  Co.  would  have  paid  it  before  their 
failure,  but,  as  stated  before,  the  bills  were  held  up  to  adjust  the  matter 
of  weights. 

It  is  agreed  that  the  amount  of  freight  due  appellant  by  Dobson  & 
Co.  on  the  cotton  shipped  by  the  Mayfield  and  Knutsford  in  December, 
1896,  is  $3854. 

The  defendants  Parr  &  Co.  pleaded  general  denial ;  that  the  bond  did 
not  cover  cotton  shipped  by  Dobson  &  Co.,  and  further  that  the  railway 
company  by  reason  of  the  facts  was  estopped  to  claim  that  it  did.     - 

The  only  issue  submitted  to  the  jury  was  estoppel  in  pais.  The 
verdict  and  judgment  was  for  defendants  and  the  plaintiff  has  appealed. 

The  controlling  question  was  raised  both  by  general  demurrer  to 
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defendant's  answer  and  upon  the  sufficiency  of  the  facts  to  sustain  the 
plea.  The  question  presented  for  our  determination  is  the  sufficiency 
of  the  facts  to  sustain  the  defense. 

It  is  not  questioned  that  the  railway  company  had  a  lien  upon  cotton 
hauled  over  its  line  to. secure  the  unpaid  freight  and  might  demand  its 
payment  as  a  condition  to  delivery.  It  also  had  a  personal  claim  against 
the  consignee.  The  acceptance  of  the  bond  and  the  agreement  to  deliver 
to  Parr  &  Co.,  without  payment  of  freight,  whatever  cotton  they  might 
order  to  their  ships,  was  a  waiver  of  but  one  right,  and  that  was  the 
right  to  hold  the  cotton  for  the  freight.  The  proposition  is  too  plain 
for  argument  that  the  railway  company  did  not  thereby  surrender  its 
right  to  collect  from  the  consignee  or  to  undertake  first  to  collect  from 
him.  That  the  bond  was  designed  to  secure  the  freight  upon  the  cotton 
ordered  to  the  ships*  side  by  Parr  &  Co.  without  reference  to  what  firm 
it  was  consigned  to  can  not  be  successfully  questioned.  The  effort  of 
the  railway  company  in  continuing  to  collect  from  Dobson  &  Co.  and 
in  making  demand  upon  Parr  &  Co.  only  after  default  can  be  held  to 
estop  the  railway  only  on  the  theory  of  appellee  that  it  was  the  duty  of 
appellant  to  notify  appellees  that  the  railway  had  not  ceased  to  look  to 
them  as  surety. 

We  do  not  consider  this  contention  sound  in  any  aspect  of  the  case. 
The  bond  itself  fixed  the  liability  which  was  voluntarily  assumed.  In 
it  the  railway  company  undertook  to  do  but  one  thing,  and  that  was  to 
deliver  the  cotton  without  prepayment  of  freight.  It  released  no  source 
of  security  save  that.  It  did  not  undertake  to  make  demand  or  serve 
notice.  The  demand  for  the  bond  was  itself  notice  that  the  cotton 
would  not  be  delivered  as  desired  save  for  the  obligation  of  the  appellees. 
The  bond  was  a  provision  against  failure  to  pay,  ahd  to  hold  that  it 
does  not  bind  in  this-  case  would  be  to  hold  it  practically  nugatory.  It 
seems  to  us  it  is  rather  to  be  inferred  that  if  the  appellees  thought  the 
railway  had  released  them  the  duty  devolved  upon  them  to  make  sure 
by  inquiry,  for  to  presume  that  the  railway  would  voluntarily  release 
them  was  an  unauthorized  presumption,  there  being  no  consideration 
of  interest  to  induce  it  to  pursue  such  course,  and  the  facts  showing  it 
was  acting  strictly  within  its  right  in  all  that  it  did. 

We  do  not  discuss  the  cases  cited  because  the  principles  of  estoppel 
involved  here  are  simple  and  there  is  little  disagreement  as  to  the  law. 
The  controversy  arises  on  the  sufficiency  of  the  facts  and  we  are  clear 
the  issue  of  estoppel  is  not  presented. 

Appellee  also  contends  that  appellant's  claim  is  barred  by  its  delay 
in  making  demand  after  delivery  of  the  cotton,  and  contends  that  their 
obligation  to  pay  the  freight  when  due  imposed  upon  the  company  the 
duty  to  make  demand  at  that  time.  A  moment's  thought  will  serve  to 
disclose  the  fallacy  of  this  contention.  Except  for  the  bond  the  freight 
was  due  before  delivery.  As  to  the  consignee  it  was  still  due  them. 
After  delivery  no  due  date  was  fixed,  so  that  it  is  plain  the  due  date 
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was  not  changed.  The  railway  might  demand  it  as  soon  after  delivery 
as  it  pleased  or,  generally  speaking,  at  any  time  thereafter  within  the 
period  of  limitation.  Of  course  we  do  not  mean  to  say  there  might  not 
be  facts  attending  a  delay  in  enforcing  the  right  which  might  defeat 
them.  But  the  few  days  after  final  default  as  in  this  case  is  certainly 
insufficient. 

We  are  of  opinion  the  undisputed  facts  show  liability. 

The  judgment  of  the  trial  court  is  therefore  reversed  and  judgment 
is  here  rendered  for  appellant  as  prayed  for. 

Reversed  and  rendered. 
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H.  Peaslee  v.  John  Walker  et  al. 

Decided  January  20,  1904. 

1*— Land  Grant— Final  Title    Second  Grant  on  8ame  Conceeeion. 

The  execution  by  the  proper  alcalde,  on  October  4,  1833.  of  final  title  to 
eleven  leagues  of  land,  upon  a  concession  for  that  amount  (Rafael  de  Aguirre 
grant)  exhausted  his  authority  to  extend  title  under  that  concession;  and 
his  grant  of  final  title,  regular  in  form,  of  eleven  leagues  in  another  locality, 
under  the  same  concession,  conveyed  no  title,  in  the  absence  of  evidence  that 
the  grantee  never  accepted,  or  after  accepting  abandoned  the  first  location. 
(Following  Howell  v.  Hanrick,  88  Texas,  883.) 

2*— Note— Consideration— Compromise  of  8uit* 

The  compromise  of  a  pending  suit  for  the  recovery  of  land  is  sufficient 
consideration  for  notes  given  by  defendant  therein  upon  such  settlement, 
though  it  turns  out  that  he  already  had  the  valid  title. 

&— Homestead— Husband  and  Wife— Compromise  of  Suit— Vendor's  Lien. 

The  compromise  by  the  husband  of  a  suit  for  the  homestead  of  himself 
and  wife  by  one  having  no  title  thereto,  whereby  he  accepted  a  conveyance 
from  such  plaintiff  and  executed  in  consideration  his  notes  for  the  purchase 
money  in  settlement,  with  a  vendor's  lien  retained  by  the  plaintiff,  was  inef* 
fectlve  to  fix  such  lien  upon  the  homestead,  even  in  favor  of  an  Innocent 
purchaser  of  the  notes. 

Appeal  from  the  District  Court  of  Williamson.  Tried  below  before 
Hon.  R.  L.  Penn. 

Peaslee  sued  Walker  to  recover  on  notes  and  foreclose  a  vendor's  lien, 
and  appealed  from  a  judgment  for  the  amount  of  the  notes,  but  which 
denied  him  foreclosure. 

Strickland  &  Ward  and  West  &  Cochran,  for  appellant. 

W.  W.  Nelm8  and  W.  H.  Nunn,  for  appellee. 

DOOM,  Special  Chief  Justice. — This  suit  was  instituted  by  H. 
Peaslee,  plaintiff,  against  John  Walker,  defendant,  to  recover  the 
amount  due  on  two  promissory  notes  executed  and  delivered  to  him  by 
E.  6.  Hanrick  and  W.  L.  Goodrich,  plaintiff  alleging  that  he  was  a 
bona  fide  purchaser  of  said  promissory  notes  for  value  and  before 
maturity,  and  that  they  were  given  for  part  of  the  purchase  money 
•  for  a  tract  of  160  acres  of  land,  less  16  acres,  being  the  John  Walker 
surrey  out  of  the  Rafael  de  Aguirre  grant  in  Williamson  County,  Texas, 
and  secured  by  vendor's  lien  on  the  land,  which  plaintiff  also  sought 
to  foreclose. 

The  defendant,  John  Walker,  answered  by  general  denial,  and  specially 
that  E.  G.  Hanrick  and  L.  W.  Goodrich  had  no  title,  legal  or  equitable, 
to  the  land  sold  him,  and  that  said  land  was  in  fact  covered  by  a  pat- 
ented survey  in  his  own  name,  and  that  he  and  his  wife  had  long 
occupied  the  same  as  their  homestead,  and  that  for  that  reason  the  lien 
asserted  by  plaintiff  did  not  exist,  and  prayed  that  the  same  be  canceled 
and  that  the  cloud  cast  thereby  on  defendant's  title  be  removed. 

Martha  Walker,  the  wife  of  the  defendant,  intervened  in  the  case 
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and  set  up  the  same  facts  alleged  by  the  defendant,  and  that  she  was 
not  a  party  to  the  execution  of  the  promissory  notes,  and  prayed  for 
cancellation  of  the  alleged  lien  and  removal  of  cloud  from  title. 

The  District  Court  rendered  judgment  in  favor  of  the  plaintiff 
against  the  defendant  John  Walker  for  the  amount  due  on  the  two 
promissory  notes,  but  refused  to  foreclose  the  vendor's  lien  claimed  by 
plaintiff,  and  decreed  that  the  cloud  cast  upon  the  title  to  the  property 
of  the  intervener  and  defendant  by  reason  of  the  execution  and  delivery  . 
of  the  two  promissory  notes  be  removed. 

Conclusions  of  Fact — 1.  On  the  4th  day  of  October,  A.  D.  1833, 
Luke  Lesassier,  alcalde,  in  pursuance  of  a  proper  concession  for  eleveiL 
leagues  of  land,  survey  and  field  notes,  and  consent  of  the  Empresarios 
Austin  and  Williams,  issued  to  Rafael  de  Aguirre  the  final  title  of 
possession  to  eleven  leagues  of  land  on  the  river  Brazos. 

2.  On  the  22d  day  of  October,  A.  D.  1833,  the  same  alcalde,  by 
virtue  of  the  same  concession,  on  another  survey  and  field  notes,  with. 
consent  of  the  Empresarios  Austin  and  Williams,  issued  another  final 
title  of  possession  to  the  said  Bafael  de  Aguirre  for  eleven  leagues  of 
land ;  ten  leagues  on  San  Javial  Creek  and  one  league  on  Cow  Bayou, 
the  ten  leagues  on  San  Javial  Creek  being  in  Williamson  County,  Texas, 
and  including  the  land  on  which  plaintiff  in  this  case  claimed  a  vendor's 
lien. 

3.  Prior  to  November  13,  1877,  the  defendant  John  Walker  and  his 
wife  settled  upon  the  land  involved  in  this  suit  and  continuously  since* 
so  settling  thereon  have  been  in  actual  possession  thereof,  using  and 
occupying  the  same  as  a  homestead.  On  August  2,  1884,  the  patent 
was  issued  by  the  State  of  Texas  to  said  land  to  the  said  John  Walker^ 
under  the  provisions  of  an  act  for  the  benefit  of  actual  occupants  of" 
the  public  lands,  approved  May  26,  1873. 

4.  On  November  13,  1877,  E.  G.  Hanrick  instituted  suit  in  the- 
District  Court  of  Williamson  County,  Texas,  against  a  large  number 
of  persons  claiming  the  land  on  the  Bafael  de  Aguirre  ten  leagues 
adverse  to  said  Aguirre,  and  against  the  said  John  Walker,  to  recover 
of  him  the  title  and  possession  of  the  land  now  in  controversy, — 
Hanjick  deraigning  title  thereto  under  the  grant  to  Bafael  de  Aguirre^ 
of  date  October  22,  1833,  and  this  suit  was  still  pending  at  the  time- 
of  the  execution  of  the  two  promissory  notes  sued  on.  On  the  8th  day 
of  March,  1898,  the  date  of  the  execution  of  the  two  promissory  notesr 
the  said  E.  G.  Hanrick  and  L.  W.  Goodrich  owned  whatever  title,  if 
any,  to  the  land  in  controversy  which  passed  to  the  said  Bafael  de- 
Aguirre,  by  virtue  of  the  said  final  title,  issued  on  October  22,  1833,- 
and  on  said  day  the  said  Hanrick  and  Goodrich  and  the  said  John 
Walker  agreed  upon  a  compromise  of  the  said  suit,  and  the  said  Hanrick. 
and,  Goodrich  executed  to  the  said  Walker  a  deed  for  the  land  in  con- 
troversy,  and  the  said  Walker,  in  consideration  of  such  deed  and  for 
the  purpose  of  effecting  such  compromise    executed  and  delivered  to- 
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the  said  Hanrick  and  Goodrich  the  two  promissory  notes,  each  reciting 
that  it  was  given  for  a  part  of  the  purchase  money  for  the  land  in 
controversy,  and  that  a  vendor's  lien  was  retained  by  the  said  Hanrick 
and  Goodrich  to  secure  the  payment  thereof.  The  said  John^  Walker, 
in  accepting  the  deed  from  Hanrick  and  Goodrich  to  said  land  and 
in  executing  the  two  promissory  notes,  acted  in  good  faith  for  the 
purpose  of  settling  the  said  suit  and  quieting  his  title  to  said  land, 
and  in  so  doing  acted  under  and  in  conformity  with  the  advice  of  his 
attorney  representing  him  in  said  suit.  The  defendants  in  the  suit 
brought  by  Hanrick  acted  together  in  employing  attorneys  and  defraying 
the  expenses  of  defending  such  suits,  making  a  common  fight,  and  at 
the  time  of  the  compromise  made  by  Walker  all  of  the  other  defendants 
had  compromised  with  Hanrick  and  Goodrich,  and  had  Walker  not 
compromised,  he  would  have  had  the  entire  expense  of  defending  the 
suit  against  him  to  bear  from  that  time,  and  which  would  probably 
have  been  seven  or  eight  hundred  dollars.  The  wife  of  John  Walker 
was  never  a  party  to  the  suit  brought  by  Hanrick  to  recover  the  land. 
The  land  at  the  time  of  the  compromise  was  worth  $25  to  $30  per  acre. 
The  intervener,  the  wife  of  John  Walker,  did  not  consent  to  the  com- 
promise and  did  not  know  of  such  compromise  until  after  the  same 
was  made. 

5.  The  plaintiff  H.  Peaslee  purchased  both  of  the  promissory  notes 
sued  on  from  Hanrick  and  Goodrich  for  value  and  before  maturity  of 
either  one  of  the  said  notes. 

Conclusions  of  Law. — 1.  The  concession,  survey  and  field  notes, 
consent  of  the  empresarios  and  final  title  extended  to  Rafael  de  Aguirre 
on  the  4th  day  of  October,  A.  D.  -1833,  for  eleven  leagues  of  land  on 
the  Brazos  Biver,  was  in  form  and  substance  a  valid  grant,  and  in  the 
absence  of  evidence  that  Rafael  de  Aguirre  never  accepted  the  grant 
of  the  land,  or  after  accepting  them  abandoned  them,  vested  title  in 
him  and  those  claiming  under  him,  to  the  eleven  leagues  of  land. 

2.  A  valid  grant  having  been  made  to  Rafael  de  Aguirre  on  the  4th 
day  of  October,  A.  D.  1833,  for  eleven  leagues  of  land  on  the  Brazos 
River,  the  power  to  issue  title  on  the  concession  was  exhausted  and  the 
title  extended  to  him  on  the  22d  day  of  October,  A.  D.  1833,  for  the 
ten  leagues  of  land  in  Williamson  County  and  one  league  at  another 
place,  was  absolutely  void  as  to  all  persons,  and  did  not  in  any  way 
appropriate  the  land  or  confer  any  right  thereto,  and  it  was  public  and 
unappropriated  public  domain  subject  to  appropriation  by  the  defendant 
John  Walker  at  the  time  his  survey  was  made.  Howell  v.  Hanrick, 
88  Texas,  383. 

3.  The  compromise  of  the  suit  of  Hanrick  against  the  defendant 
John  Walker  for  the  recovery  of  the  title  to  and  possession  of  the  land 
was  a  sufficient  consideration  for  the  execution  of  the  two  promissory 
notes  sued  on,  and  the  District  Court  correctly  rendered  judgment 
against  him  for  the  amount  due  on  the  notes. 
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4.  The  land  being  vacant  and  unappropriated  public  domain  at  the 
time  of  the  settlement  of  the  defendant  and  his  wife,  they  acquired  title 
thereto  under  the  pre-emption  law  of  May  26,  1873,  and  it  became 
their  homestead,  and  the  suit  of  Hanrick  against  the  defendant  John 
Walker,  to  recover  the  title  to  and  possession  of  the  land,  was  not  differ- 
ent from  any  suit  which  might  be  brought  to  recover  the  title  to  and 
possession  of  any  land  occupied  as  a  homestead  based  on  no  claim  of  right 
whatever, 

5.  The  Constitution,  in  article  16,  section  50,  provides  that  no 
mortgage,  trust  deed  or  other  lien  on  the  homestead  shall  ever  be  valid, 
except  for  the  purchase  money  therefor  or  improvements  made  thereon, 
whether  such  mortgage  or  trust  deed  or  other  lien  shall  have  been 
executed  by  the  husband  alone  or  together  with  his  wife,  and  that  all 
pretended  sales  of  the  homestead  involving  any  condition  of  defeasance 
shall  be  void,  and  the  title  of  the  defendant  John  Walker  and  his  wife 
to  the  160  acres  of  land  being  complete,  and  the  land  being  their  home- 
stead, it  was  not  within  the  power  of  the  defendant  John  Walker  and 
E.  G.  Hanrick  and  L.  W.  Goodrich,  by  a  compromise  of  the  suit  of 
Hanrick  against  the  defendant  Walker  based  on  no  claim  of  right  to 
the  land,  to  place  a  lien  on  the  homestead  to  secure  the  payment  of  the 
money  for  which  the  suit  was  compromised,  in  the  form  of  making  a 
deed  of  conveyance  to  the  defendant  conveying  the  land  and  retaining  a 
lien  thereon,  or  in  the  form  of  a  mortgage,  deed  of  trust  or  otherwise. 

6.  The  defendant  and  his  wife  had  perfect  title  to  the  land,  and 
were  living  thereon  at  the  time  the  two  promissory  notes  were  executed. 
They  made  no  deed  of  conveyance  conveying  the  land,  nor  did  they  do 
any  other  act  to  mislead  anyone  as  to  the  character  of  their  possession. 
The  two  promissory  notes  were  not  given  for  any  part  of  the  purchase 
money  of  the  land,  because  the  title  to  it  was  already  complete  and 
the  vendors  E.  G.  Hanrick  and  L.  W.  Goodrich  had  no  claim  whatever 
to  the  land.  The  transaction  amounted  to  nothing  more  than  an 
attempt  on  the  part  of  John  Walker  to  create  a  lien  on  the  homestead  to 
secure  the  payment  of  a  debt  which  he  incurred  in  compromise  of  the 
suit,  and  the  fact  that  the  plaintiff  purchased  the  two  promissory  notes 
for  value  and  before  the  maturity  of  either  one  of  them  does  not  place 
him  in  any  better  position  than  he  would  have  been  if  they  had  been 
secured  by  mortgage  or  deed  of  trust  on  the  homestead. 

The  judgment  of  the  District  Court  was  proper  in  all  things,  and 
is  therefore  affirmed. 

Affirmed. 

Writ  of  error  was  refused  by  the  Supreme  Court,  March  31,  1904. 
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Houston  &  Texas  Central  Railway  Company  v.  C.  E.  Shults. 

Decided  January  20,  1904. 

Fundamental  Error    Judgment  Exeeeding  Claim. 

Judgment  in  excess  of  the  amount  claimed  In  plaintiffs  petition,  presents 
fundamental  error,  a  ground  for  reversal  though  not  assigned  as  such. 

Appeal  from  the  Comity  Court  of  Llano.  Tried  below  before  Hon. 
F.  J.  Johnson. 

The  railroad  company  appeals  from  a  judgment  for  plaintiff  in  a  suit 
brought  against  it  by  Shults. 

S.  B.  Fisher,  J.  H.  Tallichet,  and  Baker,  BotU,  Baker  &  Lovett,  for 
appellant. 

Chas.  L.  Lauderdale,  for  appellee. 

OPINION  ON  REHEABINO. 

STBEETMAN,  Associate  Justice. — In  appellant's  motion  for  rehear- 
ing, our  attention  is  directed  to  a  phase  of  the  case  which  was  not  pointed 
out  in  the  briefs  in  this  cause.  The  damages  claimed  by  appellee  in  his 
pleadings  were  itemized,  and  the  total  amount  claimed  was  $649.68, 
with  interest  thereon  from  January  6,  1903.  The  judgment  was  ren- 
dered April  7, 1903,  and  awards  plaintiff  $663.78  as  damages.  A  calcu- 
lation of  the  interest  for  the  time  stated  upon  the  amount  of  damages 
claimed,  shows  that  the  verdict  was  in  excess  of  the  amount  claimed  in 
the  pleadings.  This  constitutes  fundamental  error  and  requires  a 
reversal  of  the  case.    McCord  v.  Holloman,  46  S.  W.  Hep.,  114. 

It  is  also  insisted  that  this  court  erred  in  refusing  to  consider  appel- 
lant's assignments  of  error  complaining  of  the  excess  in  the  verdict 
over  the  amount  of  damages  shown  by  the  evidence.  The  writer  enter- 
tains some  doubt  as  to  whether  the  rule  with  reference  to  assignments 
of  error  will  be  enforced  to  the  extent  announced  in  the  original  opinion 
in  this  case;  but  however  that  may  be,  since  the  case  must  be  reversed 
for  the  error  herein  stated,  and  the  evidence  is  not  in  such  condition 
as  to  authorize  this  court  to  render  a  judgment  herein,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Motion  granted.    Judgment  reversed  and  cause  remanded. 
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St.  Louis  Southwestern  Railway  Company  op  Texas  v. 

Sarah  E.  Matthews  et  al. 

Decided  January  20,  1904. 

1*—  Negligence— Injury  to  Person  on  Track. 

Evidence  considered,  and  held  to  support  a  finding  of  negligence  on  the 
part  of  defendant  railway  and  due  care  on  part  of  deceased,  in  the  case  of 
one  run  down  and  killed  where  several  railroads  crossed,  involving  conflict- 
ing evidence  as  to  rapid  running,  failure  to  stop  or  to  give  signals  for  cross- 
ing, absence  of  headlight,  and  obstructed  view,  and  the  effect  of  distraction 
of  the  attention  of  deceased  by  the  presence  of  several  engines  and  trains 
on  the  various  tracks. 

2.— Discovered  Peril — Charge — Invited  Error. 

A  judgment  will  not  be  reversed  because  of  the  submission  of  the  issue 
of  negligence  arising  on  discovery  of  the  dangerous  situation  of  one  guilty 
of  contributory  negligence  without  sufficient  evidence  to  raise  that  issue, 
where  the  defendant  requested  a  charge  Involving  a  submission  of  the  same 
issue. 

3.— Same. 

The  rule  as  to  waiver  of  error  in  submitting  an  issue  not  raised  by  the 
evidence  by  requesting  a  charge  upon  it,  will  not  apply  to  an  instruction, 
apparently  asked  after  the  court's  charge  was  given,  but  will  where  nothing 
indicates  whether  the  charge  was  asked  before  or  after  that  of  the  court. 

4d — Railway  Crossing — Failure  to  Stop. 

The  statute  requiring  trains  to  be  stopped  before  crossing  another  rail- 
way (Rev.  Stats.,  art.  4507)  applies  as  well  to  the  case  of  Injury  to  pedes- 
trians at  such  crossing  as  to  collision  between  trains;  and  failure  to  comply 
Is  negligence  in  law. 

5. — Charge — Undue  Repetition. 

A  correct  charge  may  be  properly  refused  when  it  will  unduly  empha- 
size the  issue  by  repetition  of  instructions  already  given. 

6. — Contributory  Negligence. 

The  fact  that  the  injured  party  discovered  the  approaching  train  can 
not  be  made  conclusive  as  to  his  contributory  negligence  by  the  charge, 
regardless  of  the  rate  of  speed  or  the  manner  in  which  the  train  was  run. 

7. — Discovered  Peril — Charge. 

An  instruction  to  find  for  defendant  if  the  injured  party  went  on  the 
track  in  such  close  proximity  to  an  approaching  train  that  it  could  not  be 
stopped  in  time  to  avoid  striking  him,  was  not  affirmative  error,  nor  equiva- 
lent to  requiring  every  possible  means  of  avoidance  regardless  of  conse- 
quences. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Ben.  G.  Kendall,  Esq-,  Special  Judge. 

The  railway  company  appeals  from  a  recovery  by  plaintiff  in  a  suit 
against  it  by  Matthews. 

E.  B.  Perkins  and  Clark  &  Bolinger,  for  appellee. 
A.  (7.  Prendergast,  for  appellee. 

STEEETMAN,  Associate  Justice. — Appellees  recovered  judgment 
against  appellant  on  account  of  the  death  of  their  father,  who  was  run 
over  and  killed  by  an  engine  on  appellant's  track  in  the  city  of  Waco, 
on  the  east  side  of  the  Brazos  River. 

The  first  assignment  of  error  is  to  the  effect  that  the  judgment  should 
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have  been  for  the  defendant,  because  the  undisputed  evidence  showed 
that  J.  M.  Matthews,  the  deceased,  was  killed  on  account  of  his  own 
-contributory  negligence. 

The  evidence  showed  that  the  accident  occurred  between  8  and  9 
o'clock  at  night.  The  tracks  of  four  different  railroads  converge  and 
•cross  at  a  point  which  is  claimed  by  appellees  to  have  been  in  a  public 
street  of  the  city  of  Waco.  The  Houston  &  Texas  Central  Railroad 
runs  approximately  north  and  south  at  this  point.  The  track  of  the 
Missouri,  Kansas  &  Texas  Railway  Company  runs  east  and  west  and 
crosses  the  Houston  &  Texas  Central  track  about  at  a  right  angle.  The 
track  of  the  appellant  also  runs  east  and  west  and  crosses  the  track  of 
the  Houston  &  Texas  Central  Railroad  some  eight  or  ten  feet  north  of 
Hie  Missouri,  Kansas  &  Texas  track.  The  track  of  the  International  & 
"Great  Northern  Railroad  approaches  this  point  from  a  southeasterly 
-direction,  crosses  the  Missouri,  Kansas  &  Texas  track  a  short  distance 
♦east  of  the  Houston  &  Texas  Central  crossing,  and  there  unites  with 
the  track  of  appellant  and  crosses  the  Houston  &  Texas  Central  track 
upon  appellant's  track.  It  appears  that  both  east  and  west  of  the  place 
where  appellant's  track  crosses  the  Houston  &  Texas  Central  road  it 
curves  considerably  to  the  north.  It  is  also  shown  that  east  of  the 
•Houston  &  Texas  Central  crossing  there  is  a  fence  so  constructed  with 
reference  to  appellant's  track  as  to  intercept  the  view  of  a  train  approach- 
ing from  the  east  until  within  a  short  distance  of  said  Houston  &  Texas 
Central  crossing. 

The  deceased  appears  to  have  been  struck  and  killed  some  twelve  or 
fifteen  feet  west  of  the  Houston  &  Texas  Central  crossing.  The  train 
which  struck  him  consisted  of  a  switch  engine,  pulling  a  freight  train 
-consisting  of  a  number  of  cars.  The  engine  was  backing,  but  was  in 
front  of  the  train.  The  tender  was  in  such  a  position  and  so  constructed 
as  to  prevent  the  engineer  and  fireman  from  seeing  down  the  track  in 
the  direction  in  which  they  were  going.  There  were  two  employes  on 
the  footboard  of  the  engine  in  front.  There  is  a  conflict  of  testimony 
as  to  whether  there  was  a  headlight  burning  in  front  of  said  tender, 
so  as  to  be  seen  by  a  person  in  front  of  said  train. 

It  was  alleged  by  appellees,  and  there  is  evidence  tending  to  show, 
that  the  train  was  being  run  at  an  excessive  rate  of  speed  and  that  it 
failed  to  stop,  as  provided  by  law,  for  the  railroad  crossing,  or  to  give 
the  statutory  signals  for  said  crossing.  The  evidence  of  the  plaintiffs 
tends  to  show  that  the  trains  of  the  International  &  Great  Northern 
Railroad  were  in  the  habit  of  stopping  at  this  crossing  and  receiving 
and  discharging  passengers;  and  that  the  purpose  of  the  deceased  in 
going  to  that  place  was  to  board  the  International  &  Great  Northern 
train  when  it  stopped  on  the  west  side  of  the  Houston  &  Texas  Central 
crossing,  and  become  a  passenger  on  said  train.  A  witness  for  the 
plaintiffs  testified  that  the  deceased,  just  before  the  accident,  came  from 
the  direction  of  the  Missouri,  Kansas  &  Texas  track,  traveling  north 
towards  appellant's  track  and  some  few  feet  west  of  the  Houston  & 


304  S.  L.  S.  W.  By.  Co.  v.  Matthews. 

Texas  Central  crossing.  That  a  train  was  at  that  time  just  going  east 
on  the  Missouri,  Kansas  &  Texas  track;  that  a  switch  engine  was  also 
on  a  spur  track  of  the  Missouri,  Kansas  &  Texas  a  short  distance  south 
of  the  deceased  and  rather  behind  him,  just  pulling  out  on  to  the 
main  track  of  the  Missouri,  Kansas  &  Texas. 

It  was  also  shown  that  there  was  just  in  front  of  the  deceased,  and 
not  very  far  from  him,  an  engine  on  the  track  of  the  Houston  &  Texas 
Central  burning  a  bright  headlight,  which  shone  towards  the  deceased. 
The  evidence  tends  to  show  that  while  in  this  situation,  and  just  as 
deceased  stepped  upon  the  track  of  the  appellant,  the  appellant's  train 
came  from  the  east  running  at  a  high  rate  of  speed,  and  having  failed 
to  stop  for  said  crossing,  and  having  failed  to  give  the  statutory  signals 
for  said  crossing,  struck  and  killed  the  deceased  a  few  feet  west  of  said 
crossing. 

The  evidence,  it  is  true,  is  conflicting  upon  nearly  every  one  of  these 
issues,  but  there  is  abundant  evidence  in  the  record  to  sustain  the  theory 
above  stated.  There  is  also  much  evidence  in  the  record  which  tends 
strongly  to  show  that  the  deceased  was  intoxicated  at  the  time  he  was 
killed.  On  the  contrary,  however,  there  is  positive  evidence  that  the 
deceased  was  sober  at  the  time  of  the  accident,  or  a  very  few  minutes 
before. 

Underpins  evidence  we  are  unable  to  say  that  the  verdict  of  the  jury 
finding  the  deceased  free  from  contributory  negligence  is  unwarranted 
by  the  evidence.  There  was  evidence  tending  to  show  that  the  place 
where  the  accident  occurred  was  in  a  public  street  of  the  city  of  Waco, 
and  whether  this  was  true  or  not,  there  was  evidence  to  show  that  the 
place  was  one  which  was  commonly  used  by  the  public  as  a  footpath. 
Under  the  evidence  it  is  clear  that  the  deceased  was  not  a  trespasser  and 
was  not  guilty  of  contributory  negligence  by  reason  of  his  presence  at 
said  place.  This  being  true,  we  think  it  is  further  clear  that  his  failure 
to  discover  the  train  and  avoid  his  injuries,  under  the  circumstances 
stated,  can  not  be  held  to  be  contributory  negligence,  as  a  matter  of 
law.  There  was  much  to  divert  his  attention  and  prevent  him  from 
discovering  the  near  approach  of  the  train  which  killed  him.  The  train 
of  the  Missouri,  Kansas  &  Texas  running  immediately  behind  him,  and 
the  switch  engine  of  that  road  also  in  that  direction,  the  engine  on  the 
Houston  &  Texas  Central  track  in  front  of  him  with  its  brilliant  head- 
light tending  to  blind  him,  coupled  with  the  fact  that  the  view  of  the 
approaching  train  was  obstructed,  and  with  the  further  fact  that  said 
approaching  train  was  running  at  an  unusual  rate  of  speed  and  without 
giving  the  statutory  signals,  and  without  having  stopped  for  the  rail- 
road crossing,  as  required  by  law,  all  taken  together,  we  think,  clearly 
warranted  the  finding  of  the  jury  to  the  effect  that  an  ordinarily  prudent 
person  might  have  conducted  himself  as  the  deceased  is  shown  to  have 
done ;  and  that  he  was,  therefore,  not  guilty  of  contributory  negligence. 

Appellant's  third  assignment  of  error  complains  because  the  court 
submitted  to  the  jury  the  issue  of  discovered  peril,  insisting  that  there 
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was  no  evidence  to  warrant  the  submission  of  this  issue  to  the  jury. 
We  find,  however,  appellant  among  other  special  charges  requested  the 
following:  "In  the  event  you  find  the  said  Matthews  was  guilty  of 
contributory  negligence,  as  hereinabove  defined,  and  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  he  was  not  guilty  of  contributory 
negligence,  you  are  instructed  to  find  a  verdict  for  the  defendant,  unless 
you  should  find  from  the  testimony  under  instructions  hereinbefore 
given-  you  that  the  said  Matthews  had  got  on  the  defendant's  track  in 
the  way  of  its  approaching  train  the  agents  and  operatives  of  the  de- 
fendant said  train  with  notice  and  knowledge  of  the  peril  of  the  said 
Matthews  were  able  to,  by  the  means  at  their  command,  avoid  the 
injuries  of  the  said  Matthews,  and  although  able  to  prevent  them 
failed  to  do  so." 

Some  words  appear  to  have  been  omitted,  either  in  this  charge  or 
the  copy  of  it  contained  in  the  record;  but,  as  above  set  out,  we  think 
it  clearly  suggested  to  the  court  the  issue  of  discovered  peril  and  was 
a  request  to  charge  upon  said  issue,  which  would  prevent  the  appellant 
from  insisting  in  this  court  that  no  charge  upon  said  issue  should  have 
been  given.     . 

The  appellant  also  requested  special  instruction  number  5,  which  was 
a  more  elaborate  charge  upon  this  subject,  which  was  given  by  the  court, 
and  which  contains  a  reference  to  a  paragraph  of  the  court's  general 
charge  indicating  that  it  was  prepared  and  requested  after  the  court's 
general  charge  had  been  read  to  the  jury;  and  might,  therefore,  fall 

within  the  rule,  indicated  in  the  case  of  .     The  first  charge 

above  set  out,  however,  does  not  indicate  whether  it  was  requested  before 
or  after  the  court's  general  charge  was  read  to  the  jury,  and  therefore 
clearly  falls  within  the  rule  announced  in  Railway  Co.  v.  Sein,  89 
Texas,  65. 

It  is  insisted  in  the  fourth  assignment  of  error  that  the  court  erred 
in  instructing  the  jury  that  a  failure  to  stop  the  train  and  to  give  the 
signals  for  the  Houston  &  Texas  Central  crossing,  as  required  by  article 
4507  of  the  Revised  Statutes,  was  negligence  per  se.  The  contention  of 
appellant  is  that  this  provision  of  the  statute  was  made  only  to  prevent 
collisions  between  trains,  and  not  for  the  protection  of  pedestrians  who 
might  be  on  such  crossings.  We  are  unable  to  agree  with  this  conten- 
tion. The  statute  provides  that  the  trains  shall  be  stopped  and  the 
signals  given;  and  further  provides  that  "a  corporation  operating  such 
railway  shall  be  liable  for  all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect." 

It  does  not  seem  at  all  improbable  that  the  Legislature  contemplated 
not  only  that  trains  would  likely  be  at  such  crossings,  but  also  that 
persons  might  be  at  such  places,  either  engaged  in  the  operation  of  such 
trains,  or  upon  business  with  the  railroad  company;  and  that  it  was 
their  purpose  not  only  to  prevent  collisions  between  trains,  but  also  to 
protect  persons  who  might  be  lawfully  at  such  places.  Such  seems  to 
be  the  plain  language  of  the  statute. 

34  Civ.— 20 
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The  appellant  requested  the  following  special  instruction,  which  was 
refused  by  the  court:  "It  was  wholly  immaterial  how  or  in  what 
manner  the  defendant's  train  was  being  run,  or  the  speed  at  which  it 
was  being  run,  if  you  believe  from  the  evidence  that  the  deceased 
Matthews  knew  of  the  approach  of  the  defendant's  train,  or  if  by  the 
exercise  of  ordinary  care  and  prudence  on  his  part  he  could  have  dis- 
covered said  train  at  the  time  he  entered-  on  defendant's  track;  but 
owing  to  being  intoxicated  he  failed  to  discover  said  train,  or  discovering 
it  failed  to  use  ordinary  care  to  avoid  danger  to  himself,  and  thus  con- 
tributed to  his  injury,  then  you  will  find  for  the  defendant,  regardless 
of  whether  defendant's  agents  were  guilty  of  negligence." 

We  do  not  think  it  was  error  to  refuse  the  charge  requested.  The 
court  in  its  general  charge,  and  also  in  the  special  charge  given  at  the 
request  of  the  defendant,  had  already  charged  upon  the  effect  of  the 
intoxication  of  the  deceased.  To  have  given  this  charge  would  have  had 
the  effect  of  unduly  emphasizing  this  issue.  In  addition  to  thi6,  we 
do  not  think  that  the  first  clause  of  the  charge  correctly  states  the  law 
applicable  to  the  facts  of  this  case.  It  asserts  that  if  the  deceased  knew 
of  the  approach  of  the  defendant's  train,  that  it  was  wholly  immaterial 
how  or  in  what  manner  the  defendant's  train  was  being  run,  or  the 
speed  at  which  it  was  being  run.  If  the  issue  of  discovered  peril-was 
in  the  case,  this  charge  was  clearly  improper,  because  it  would  eliminate 
that  issue.  But,  even  conceding  that  the  evidence  was  not  sufficient  to 
raise  that  issue,  we  do  not  believe  that  the  bare  fact  that  the  deceased 
knew  that  a  train  of  appellant  was  approaching  would  make  him  guilty 
of  contributory  negligence,  regardless  of  the  rate  of  speed  or  the 
manner  in  which  said  train  was  being  run.  We  are,  of  course,  aware 
of  the  cases  which  hold  that  it  is  contributory  negligence  for  a  person 
to  enter  upon  the  track  of  a  railroad,  in  plain  view  of  a  rapidly  ap- 
proaching train,  but  the  charge  does  not  submit  this  proposition.  For 
instance,  it  may  have  been  that  the  deceased,  as  did  some  of  his  wit- 
nesses, heard  the  whistle  of  this  train  at  a  wagon  road  crossing  some 
distance  from  the  railroad  crossing,  and  thus  knew  that  a  train  was 
approaching.  On  account  of  the  obstructions,  however,  he  could  not 
see  it,  and  may  have  had  no  reason  to  suppose  that  it  was  so  close  to 
him  that  he  could  not  safely  attempt  to  cross  the  track  before  it  reached 
the  Houston  &  Texas  Central  crossing.  If  he  had  known  in  this  manner 
of  the  approach  of  the  train,  but  not  seeing  it,  and  supposing  that  it 
would  stop  for  the  crossing  and  give  the  signals  required  by  law,  and 
run  at  a  lawful  rate  of  speed,  thought  that  he  could  safely  cross  the 
track  before  there  would  be  any  probability  of"  the  train  reaching  that 
point,  we  do  not  believe  that  it  would  be  contributory  negligence,  as  a 
matter  of  law,  for  him  to  attempt  to  do  so ;  and  yet,  this  is  the  propo- 
sition which  is  in  substance  implied  in  the  paragraph  of  the  charge 
above  quoted. 

The  sixth  assignment  of  error  complains  of  the  manner  in  which  the 
court  submitted  the  issue  of  discovered  peril.     An  examination  of  the 
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court's  charge  discloses  that  it  is  not  subject  to  the  objections  urged 
against  it.  Appellant  urges  that  this  charge  instructed  the  jury  that 
they  could  not  find  for  defendant  on  this  issue,  unless  every  possible 
means,  regardless  of  the  consequences  of  so  doing,  was  exerted  to  stop 
said  train  before  the  collision.  It  is  true  that  the  court  in  the  fourth 
paragraph  of  its  charge  did  instruct  the  jury  that  if  the  deceased  went 
upon  the  track  in  such  close  proximity  to  said  train  that  the  same  could 
not  be  stopped  in  time  to  avoid  the  injury,  and  that  he  thus  came  into 
collision  with  the  engine  and  was  killed,  to  find  for  the  defendant. 

This  is  a  correct  statement  of  the  law,  and  does  not  misdirect  the 
jury.  It  is  true  that  the  defendant  might  have  been  entitled  to  a  more 
liberal  statement  of  the  law.  The  court,  however,  does  not  instruct  the 
jury  that  they  will  find  for  the  plaintiffs,  unless  everything  possible  was 
done,  regardless  of  consequences,  to  stop  said  train.  On  the  contrary, 
the  only  paragraph  of  the  charge  which  authorizes  a  recovery  by  appel-% 
lees  on  the  theory  of  discovered  peril  is  as  follows :  "If  you  further  be- 
lieve that  after  such  discovery  and  knowledge  on  the  part  of  defendant's 
servants  and  employes  in  charge  of  said  engine  and  train  of  the  peril  to 
which  the  deceased  was  exposed,  they,  the  parties  in  charge  of  said  en- 
gine and  train,  failed  to  exercise  and  use  every  means  within  their  power, 
consistent  with  the  safety  of  the  engine  and  train  and  themselves,  to 
avoid  striking  the  said  James  Matthews,  and  you  further  believe  that 
if  they  had  used  and  exercised  such  means,  the  injury  would  have  been 
avoided,  then  and  in  such  event  you  will  find  for  plaintiffs/' 

In  our  opinion,  this  paragraph  of  the  charge  clearly  corrects  any  mis- 
apprehension which  might  have  arisen  from  the  language  used  in  the 
fourth  paragraph. 

Having  considered  all  of  the  assignments,  and  finding  no  error,  the 
judgment  is  therefore  affirmed. 

Affirmed. 

Writ  of  error  was  refused  by  the  Supreme  Court,  March  17,  1904. 
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Mattie  C.  Fisher  et  al.  v.  Texas  Telephone  Company  et  al. 

Decided  January  20,  1904. 

1. — Negligence  of  Servant — Injuries  Resulting  in  Death. 

Neither  a  gas  company  nor  a  telephone  company,  they  not  being  common 
carriers,  can  be  held  liable  for  injuries  resulting  in  death  caused  by  the 
negligence  of  their  employes.  Rev.  Stats.,  art.  3017;  Hendrix  v.  Walton,  69 
Texas,  192. 

2*— Negligence  in  Employing  Servant. 

Negligence  in  employing  a  servant  can  not  be  inferred  from  the  fact 
that  the  injury  complained  of  was  subsequently  caused  by  his  negligence; 
nor  can  negligence  in  employing  one  servant  be  inferred  from  proof  of  neg- 
ligence by  another. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Fisher  and  others  appeal  from  a  judgment  for  defendants  in  a  suit 
brought  by  them  against  the  telephone  company  and  the  Waco  Gas 
Company. 

J.  B.  Scarborough,  L.  T.  Williams,  and  Taylor  &  Gallagher,  for  ap- 
pellants. 

Boynton  &  Boynton  and  Clark  &  Bolinger,  for  appellees. 

KEY,  Associate  Justice. — On  behalf  of  herself  and  her  minor  son, 
appellant  Mettie  C.  Fisher  brought  this  suit  against  the  Texas  Telephone 
Company  and  the  Waco  Gas  Company  to  recover  damages  for  the 
death  of  John  H.  Fisher,  the  husband  of  one  and  the  father  of  the 
other  plaintiff. 

There  was  a  jury  trial,  resulting  in  a  verdict  and  judgment  for  the 
defendants,  and  the  plaintiff  has  appealed. 

It  was  shown  that  John  H.  Fisher's  death  was  caused  by  an  electric 
shock  received  by  him  from  a  telephone  wire,  which  he  saw  hanging  in 
a  tree  and  voluntarily  reached  up  and  caught  hold  of.  The  testimony 
tends  to  show  that  the  wire  referred  to  contained  an  excessive  charge  of 
electricity,  resulting  from  the  fact  that,  at  a  place  some  distance  from 
where  the  accident  occurred,  the  telephone  wire  was  in  contact  with  an 
electric  light  wire  owned  by  the  gas  company.  ,  The  undisputed  testi- 
mony shows  that  several  hours  before  the  accident  the  deceased's  son 
received  an  electric  shock  near  where  the  deceased  met  his  death;  that 
deceased  had  been  apprised  of  that  fact,  and  he  and  the  person  who 
informed  him  were  then  engaged  in  searching  for  the  live  wire,  the 
informant  having  warned  him  that  the  wire  was  dangerous.  While 
engaged  in  the  search,  the  deceased  saw  a  telephone  wire  hanging  in  a 
tree,  reached  up  and  caught  it  and  received  the  shock  which  caused  his 
death. 

The  verdict  was  general,  and  we  do  not  know  whether  the  jury  reached 
the  conclusion  that  neither  of  the  defendants,  as  contradistinguished 
from  their  employes,  was  guilty  of  negligence,  or  that  the  deceased  was 
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guilty  of  contributory  negligence.     Testimony  was  submitted  amply 
sufficient  to  support  the  verdict  on  either  or  both  grounds. 

Following  Hendrix  v.  Walton,  69  Texas,  192;  Lipscomb  v.  Railway 
Co.,  64  S.  W.  Rep.,  923,  and  Cole  v.  Parker,  66  S.  W.  Rep.,  135,  the 
trial  court  held,  and  so  instructed  the  jury,  that,  as  the  defendants  weite 
not  common  carriers,  they  were  not  liable  in  death  suits  for  the  negli- 
gence  of  their  employes. 

This  ruling  is  assigned  as  error,  but  unless  the  cases  referred  to  are 
to  be  overruled,  we  think  the  ruling  was  correct.  These  cases  hold,  that, 
as  liability  for  injuries  resulting  in  death  is  created  alone  by  statute, 
unless  the  case  made  comes  within  the  purview  of  the  statute,  the 
plaintiff  can  not  recover;  and  that,  construing  the  two  subdivisions  of 
the  statute  together,  it  was  not  the  legislative  purpose  to  hold  any 
defendant  liable  in  such  cases  for  the  negligence  of  an  agent,  employe  or 
servant,  unless  such  defendant  was  of  the  class  specified  in  the  first  sub- 
division, which  is  limited  to  common  carriers.  We  see  no  reason  why 
this  or  any  other  court  should  attempt  to  overthrow  the  doctrine  estab- 
lished by  the  cases  cited;  and  we  therefore  hold  that  the  trial  court 
ruled  correctly  on  the  point  referred  to. 

Several  other  objections  are  urged  to  the  charge  of  the  court  and  the 
refusal  of  requested  instructions.  We  think  the  court's  charge  is  not 
subject  to  the  criticisms  urged  against  it,  and  we  also  conclude  that  no 
error  was  committed  in  refusing  requested  instructions. 

We  were  at  first  disposed  to  hold  that  appellants'  special  instruction 
number  5  should  have  been  given.  That  instruction  was  so  framed  as 
to  apply  the  law  specifically  to  the  alleged  negligence  of  the  Waco  Gas 
Company  in  selecting  its  inspectors  and  lamp  trimmers,  and  the  court's 
charge  on  that  subject  was  general  and  not  specific.  However,  after 
further  consideration,  we  have  reached  the  conclusion,  that,  while  that 
issue  was  presented  by  the  pleadings,  there  was  no  testimony  which 
would  authorize  its  submission  to  the  jury,  and  especially  as  to  one  of 
the  employes  referred  to  in  the  requested  instruction.  That  instruction 
included  two  employes,  Rawles  and  Neville,  and  while  there  was  testi- 
mony tending  to  show  negligence  on  the  part  of  Neville  in  failing  to 
discover  the  contact  between  the  two  wires,  there  was  no  testimony 
tending  to  show  such  negligence  on  the  part  of  Rawles,  because  it  was 
not  his  duty  to  inspect  the  wiTes  in  the  territory  where  the  contact  oc- 
curred ;  and  there  was  no  testimony  tending  to  show  negligence  on  the 
part  of  the  gas  company  in  employing  or  retaining  either  Rawles  or 
Neville,  unless  the  fact  that  Neville  was  thereafter  guilty  of  negligence 
would  tend  to  establish  such  negligence  on  the  part  of  the  gas  company, 
and  that  had  no  application  to  the  company's  conduct  in  employing 
Rawles. 

TIiq  questions  presented  in  appellants'  brief  have  been  duly  considered, 
«aad  the  conclusion  reached  that  none  of  them  point  out  reversible  error; 
therefore  the  judgment  is  affirmed. 

•  Affirmed. 

Writ  of  error"  refused  March  24,  1904. 


310  Kbas,  Guardian,  v.  Gobdy,  Jr. 

George  W.  Keas,  Guardian,  v.  Robert  Gohdt,  Jr. 

Decided  January  20,  1904. 

1d— Trespass  to  Try  Title— Amendment— New  Cause. 

An  amendment  by  which  a  plaintiff,  who  had  plead  generally  in  trespass 
to  try  title,  sets  up  specifically  the  facts  relied  on  for  recovery,  does  not 
introduce  a  new  cause  of  action. 

&— Request  for  Instruction. 

Error  in  refusing:  a  requested  instruction  can  not  be  considered  where 
the  instruction  in  question  was  withdrawn  by  the  one  presenting  it,  though 
this  was  done  under  a  mistaken  Impression  that  the  charge  of  the  court  cov- 
ered the.  point  and  was  more  favorable  to  him. 

3-— Resulting  Trust — Proof. 

Evidence  considered  and  held  to  support  a  recovery  of  land  on  the  theory 
that  the  purchase  money  was  furnished  by  plaintiff,  though  the  title  was  con- 
veyed to  his  father. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

Keas  sued  Gordy  for  the  recovery  of  land,  and  had  judgment,  from 
which  the  defendant  appealed. 

D.  A.  Kelley,  for#  appellant. 

Richard  I.  Munroe  and  J.  R.  Downs,  for  appellee. 

KEY,  Associate  Justice. — This  suit  involves  the  title  to  a  tract  of 
land  in  McLennan  County,  and  from  a  verdict  and  judgment  in  favor 
of  the  plaintiff  the  defendant  has  appealed.  The  land  was  deeded  to 
Eobert  Gordy,  Sr.,  and  the  contest  is  between  two  of  his  children. 

The  plaintiff  claims  that  the  land  is  his  property  under  the  theory 
that  he  furnished  the  purchase  money  to  pay  for  it,  and  that  though 
deeded  to  his  father,  the  latter  held  it  in  trust  for  plaintiff.  The  defend- 
ant holds  under  the  will  of  Robert  Gordy,  Sr. 

By  the  first  assignment  of  error  it  is  contended  that,  as  the  plaintiff's 
original  petition  was  in  the  form  of  trespass  to  try  title,  and  as  he  after- 
wards filed  an  amended  petition  specifically  pleading  the  facts  upon 
which  he  relied  for  a  recovery,  he  should  have  been  charged  with  all  the 
costs  of  the  suit  up  to  the  time  of  the  filing  of  the  amended  petition. 
We  overrule  this  contention.  The  amended  petition  did  not  set  up  a 
new  cause  of  action. 

The  second  assignment  complains  of  an  alleged  omission  in  the  court's 
charge.  The  omission  referred  to  did  not  constitute  positive  error,  and 
if  appellant  desired  to  have  it  corrected,  he  should  have  prepared  and 
requested  an  instruction  for  that  purpose.  It  is  contended  that  this  was 
done,  but  that  the  special  instruction  was  withdrawn  at  the  suggestion 
of  the  court  that  it  was  covered  by  the  court's  charge.  The  record  does 
not  contain  any  such  instruction  marked  refused  by  the  trial  judge. 
Such  an  instruction  is  attached  to  the  motion  for  new  trial,  which  the 
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motion  states  was  presented  to  the  court,  and  at  the  court's  suggestion 
withdrawn  upon  the  supposition  that  the  charge  given  by  the  court  was 
more  in  defendant's  favor  than  the  requested  instruction.  The  motion 
for  new  trial  was  not  verified,  but  conceding  the  facts  as  therein  stated, 
it  does  not  appear  that  the  defendant's  counsel  had  not  seen  and  did 
not  know  the  contents  of  the  court's  charge  at  the  time  he  withdrew 
the  special  instruction.  This  being  the  case,  we  think  the  objection  to 
the  court's  charge  must  be  disposed  of  upon  the  theory  that  no  instruction 
was  requested  covering  the  omission  now  complained  of;  and  it  is  well 
settled  that  when  such  is  the  state  of  the  record,  reversible  error  is  not 
shown. 

Under  several  assignments  the  verdict  of  the  jury  is  attacked  as 
unsupported  by  the  testimony,  but  in  View  of  the  evidence  of  more  than 
one  disinterested  witness  to  the  effect  that  Bobert  Gordy,  Sr.,  had  stated 
to  them  that  the  plaintiff  had  paid  for  the  property  in  controversy,  and 
other  testimony  submitted  by  the  plaintiff  tending  to  support  that  theory, 
we  have  reached  the  conclusion  that  this  is  not  one  of  the  exceptional 
cases  in  which  an  appellate  court  should  set  aside  the  verdict  of  a  jury. 

No  reversible  error  being  shown,  the  judgment  is  affirmed. 

Affirmed. 


$1-2  -      JJUCKNEB  V.   VlNCLEAVE. 


Zelia  A.  E.  Buckneb  et  al.  v.  L.  J.  Vancleave  et  al. 

Decided  January  20,  1904. 

1.— SherifPe  Return — Description  of  Land. 

While  it  is  essential  that  a  sheriff's  return  upon  an  execution,  under 
which'  lan(J  is  levied  upon  and  sold,  as  well  as  his  deed  made  by  virtue  thereof, 
should  identify  the  land  with  reasonable  certainty,  yet  every  reasonable  rule 
of  construction  should  be  invoked  to  ascertain,  from  the  description  aided  by 
extrinsic  -evidence,  what  property  is  Intended  to  be  conveyed. 

2.— Same — Fact  Case. 

;  A  sheriff's  return,  upon  execution  and  his  deed  described  the  land  levied 
on  and  sold  as  "about  1-3  of  a  league  of  land,"  giving  the  county  and  gen- 
eral location,  "being  a  part  of  the  league  and  labor  granted  as  the  headright 
of  Thos.  P.  Crosby,  bearing  date  September  5,  1848."  One-third  of  the  league 
and  labor  granted  to  Crosby  was  located  in  the  county  named  and  was  pat- 
ented -to  Crosby  on  the  date  mentioned,  the  remainder  of  the  league  being 
located  in  another  county.  Held  that  the  description  was  sufficient  to  iden- 
tify the  land  so  patented; 

3.— Trespass  to  Try  Title— Pleading. 

A  defendant  in  trespass  to  try  title  is  not  precluded  from  showing  an 
outstanding  title  in  a  third  party  under  his  plea  of  not  guilty,  by  having 
plead  specially  the  statute  of  limitations  and  improvements  made  in  good 
faith. 

Error  to  the  District  Court  in  an  appeal  from  Gonzales  County. 
Tried  below  before  Hon.  M.  Kennon. 

B.  R.  Abernathy,  for  plaintiff  in  error. 

NEILL,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  brought  by  the  plaintiff  in  error  against  the  defendants  in  error  to 
recover  an  undivided  one-half  of  all  that  Thos.  P.  Crosby  headright 
league  and  labor  survey  situated  in  Gonzales  County,  which  is  described 
in  plaintiffs  petition  by  metes  and  bounds,  and  alleged  to  contain  about 
1600  acres.  A  partition  of  the  land  between  plaintiff  and  defendants 
was  also  asked  for. 

The  defendants  answered  by  pleas  of  not  guilty,  the  statute  of  limita- 
tions, and  improvements  in  good  faith. 

In  replication  to  defendants'  pleas  of  limitation  plaintiff  plead  in- 
sanity for  a  period  anterior  to  the  accrual  of  any  rights  in  the  defend- 
ants or  those  under  whom  they  claim,  lasting  until  within  less  than 
two  years  next  prior  to  the  date  of  filing  this  suit. 

The  case  was  tried  before  a  jury,  who,  under  a  peremptory  instruction 
from  the  court,  returned  a  verdict  for  defendants.  Prom  a  judgment 
entered  upon  this  verdict,  the  plaintiff  has  appealed. 

The  facts  in  this  case  are  uncontroverted.  They  show  that  the  land 
was  patented  to  Thos.  B.  Crosby  on  the  5th  of  September,  A.  D.  1848. 
It  is  described  in  the  patent  as  situated  in  Goliad  land  district  on  Los 
Olmos  Creek,  a  branch  of  the  Sandies,  about  43  miles  northwest  by 
north  of  the  town  of  Goliad;  that  plaintiff,  as  well  as  defendants,  claim 
the  land  under  Thos.  P.  Crosby  as  a  common  source,  the  plaintiff  as  an 
heir  of  the  patentee,  which  claim  the  evidence  is  sufficient  to  establish, 


Buckner  v.  Vancleave.  313 

and  the  defendants  under  a  sheriff's  sale  made  under  and  by  virtue  of  an 
alias  execution  issued  out  of  the  District  Court  of  Brazoria  County  upon 
a  judgment  returned  on  the  10th  day  of  October,  1856,  in  favor  of  B.  R. 
Brown  against  Thos.  P.  Crosby  for  the  sum  of  $444.06,  which  execution 
mras  directed  to  the  sheriff  of  Gonzales  County,  and  commanded  him  to 
make  of  the  property  of  Crosby  the  amount  of  the  judgment,  together 
with  interest  and  costs,  and  to  return  the  execution  to  the  term  of  the 
District  Court  of  Brazoria  County  commencing  on  the  first  Monday  of 
April,  1857.  Under  such  sale  the  property  was  purchased  by  the  plain- 
tiff in  execution,  and  deed  executed  to  him  by  the  sheriff,  which  was 
acknowledged  by  him  on  the  25th  of  February,  1857.  The  judgment 
and  execution,  upon  which  this  deed  rests,  were  duly  proven.  The  sev- 
eral defendants  exhibited  a  regular  chain  of  title  to  the  premises  in  con- 
troversy from  Brown  down  to  themselves  respectively.  The  evidence 
shows  that  the  Thos.  P.  Crosby  league  and  labor  survey  contains  4605 
acres,  two-thirds  of  which  lies  in  Karnes  County  and  one-third  in  Gon- 
zales County. 

Conclusions  of  Law. — The  plaintiffs'  first  assignment  of  error  com- 
plains that  the  court  erred  in  permitting  defendants  over  her  objection 
to  introduce  in  evidence  the  return  of  the  sheriff  on  the  execution  issued 
from  the  District  Court  of  Brazoria  County  in  the  cause  of  B.  R.  Brown 
v.  Thos.  P.  Crosby,  for  the  reason  that  the  return  did  not  sufficiently 
describe  the  land  levied  upon  and  sold  thereunder. 

That  part  of  the  return  set  out  in  plaintiff's  statement  under  this 
assignment  is  as  follows:  "I  received  the  execution,  which  is  hereto 
attached,  on  the  31st  day  of  December,  A.  D.  1856,  and  on  the  same 
day  I  seized  and  levied  on  about  one-third  of  a  league  of  land  lying  in 
Gonzales  County  on  the  Los  Olmos,  a  prong  of  the  Sandies,  the  same 
being  a  part  of  the  league  and  labor  granted  as  the  headright  of  Thos. 
P.  Crosby,  bearing  date  September  5,  1848,  about  25  miles  from  the 
town  of  Gonzales;  and  on  the  same  day  I  advertised  the  said  land  to 
be  sold  at  the  courthouse  door  in  the  town  of  Gonzales,  at  public  auc- 
tion, to  the  highest  bidder  for  cash  on  the  first  Tuesday,  it  being  the 
3d  day  of  February,  1857,  by  posting  notices  of  the  time  and  place  and 
terms  of  sale  at  the  courthouse  door  in  the  town  *of  Gonzales  and  two 
other  places  in  said  county  of  Gonzales,  but  not  in  the  same  city  or 
town  for  a  period  of  twenty  days  before  said  first  Tuesday  in  February." 

It  is  essential  that  the  sheriff's  return  upon  an  execution,  under  which 
land  is  levied  upon  and  sold,  as  well  as  his  deed  made  by  virtue  thereof, 
should  identify  the  land  with  reasonable  certainty;  but  the  degree  of 
certainty  required  is  always  qualified  by  the  application  of  the  rule  that 
that  is  certain  which  can  be  made  certain.  The  return  will  not  be  de- 
clared void  nor  the  deed  for  uncertainty,  if  it  is  possible,  by  any  reason- 
able rules  of  construction,  to  ascertain  from  the  description,  aided  by 
extrinsic  evidence,  what  property  is  intended  to  be  conveyed.  Norris 
v.  Hunt,  51  Texas,  609;  Knowles  v.  Torbitt,  53  Texas,  557;  Bowles  v. 
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Brice,  66  Texas,  724 ;  Cantagrel  v.  Von  Lupin,  58  Texas,  570 ;  Pierson 
v.  Sanger,  93  Texas,  160 ;  Norman  v.  Likens,  90  Texas,  448 ;  Jones  on. 
the  Law  of  Real  Prop.,  sec.  323.  It  is  not  a  matter  of  conjecture  what 
property  the  sheriff's  return  shows  was  levied  upon  when  we  look  to  the 
extrinsic  evidence.  From  the  return,  aided  by  such  evidence,  it  is. 
apparent  that  the  very  land  in  controversy  was  levied  upon  and  sold  by 
virtue  of  the  execution.  Therefore  the  court  did  not  err  in  admitting; 
the  return  in  evidence  over  plaintiff's  objection. 

The  description  of  the  land  in  the  sheriffs'  deed  is  identical  witk 
that  on  the  return  made  by  the  sheriff  on  the  execution.  There  is  no- 
substantial  variance  between*  the  execution  by  virtue  of  which  the  levy 
was  made  and  the  description  in  the  deed  of  the  execution  by  virtue  of 
which  the  land  was  sold.  It  is  apparent  that  the  execution  described 
in  the  deed  is  the  one  by  virtue  of  which  the  levy  and  sale  were  made. 
We  hold,  therefore,  that  the  court  did  not  err  in  permitting  defendants, 
to  introduce  the  sheriffs  deed  in  evidence. 

Inasmuch  as  the  execution  sale  and  the  deed  made  thereunder  con* 
veyed  to  the  purchaser,  B.  B.  Brown,  all  of  Thos.  P.  Crosby's  title  in 
the  land,  it  is  unnecessary  to  discuss  any  assignment  of  error  which 
complains  of  the  court's  admitting  in  evidence  any  of  the  deeds  or  title- 
papers  through  which  defendants  or  any  of  them  claimed  the  land  under 
Brown ;  for  the  sheriffs  deed  to  him  shows  an  outstanding  title,  which 
defeats  plaintiffs  action.  No  statement  under  any  proposition  or  assign- 
ment in  plaintiff's  brief  shows  any  such  special  plea  plead  by  any  of  the* 
defendants  as  would  prevent  him  from  interposing  as  a  defense  an  out- 
standing title.  It  certainly  can  not  be  seriously  contended  that  a  plea 
setting  up  improvements  in  good  faith,  in  which,  as  an  evidence  of  such 
faith,  the  defendant  states  as  facts  the  deeds  under  which  he  claims,, 
deprives  him  of  taking  advantage  of  the  defense  of  an  outstanding  title^. 

There  is  no  error  in  the  judgment  and  it  is  affirmed. 

Affirmed*. 
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William  Booth  et  al.  v.  S.  C.  Clark. 

Decided  January  21,  1904. 

1<~Land  Certificate— Transfer— Evidenoe— Recital. 

Recitals  in  a  transfer  of  a  land  certificate  Indorsed  thereon  that  the  as- 
signor, who  was  a  son  and  heir  of  the  grantee,  was  entitled  to  one-half  of  the 
certificate  for  obtaining  it,  were  not  of  themselves  sufficient  to  establish  such 
latter  fact,  although  the  instrument  was  forty  years  old. 


Evidence  in  addition  to  such  recitals  considered  and  held  sufficient  to  sus- 
tain a  finding  that  the  assignor  was  entitled  to  a  half  interest  in  the  certificate 
for  securing  its  issuance. 
3*— Same— Community  Property — 8a le  by  Surviving  Wife. 

Such  half  interest  having  been  acquired  by  the  assignee  during  the  exist- 
ence of  the  married  relation,  became  community  property  of  himself  and  his 
wife,  and  a  sale  by  her  after  his  death,  though  made  for  the  purpose  of  obtain- 
ing necessaries  for  herself  and  children,  passed  only  her  interest. 

Appeal  from  the  District  Court  of  San  Jacinto.  Tried  below  before 
Hon.  L.  B.  Hightower. 

P.  E.  McAlahon  and  McKinney  &  Hill,  for  appellants. 

Robinson  &  Hansbro,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  brought  by  the  appellee  against  the  appellants,  William 
Booth,  S.  E.  Green  and  P.  E.  McMahon,  to  recover  the  title  and 
possession  of  a  tract  of  320  acres  of  land  in  San  Jacinto  County  patented 
to  the  heirs  of  James  Booth.    The  petition  is  in  the  usual  form. 

The  defendants  answered  by  a  plea  of  not  guilty,  and  by  cross-action 
set  up  title  in  themselves  and  prayed  for  a  recovery  of  the  land. 

The  trial  in  the  court  below  was  to  the  court  and  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff  for  one-half  of  the  land.  From  this 
judgment  the  defendants  below  prosecute  this  appeal. 

The  certificate  under  which  the  land  was  located  and  patented  was 
issued  by  the  Board  of  Land  Commissioners  of  Polk  County  on  Novem- 
ber 26,  1849,  to  James  Booth  for  320  acres  of  land.  James  Booth  died 
in  1842.  He  left  as  his  heirs  at.  law  eight  children.  In  1862  W.  S. 
Booth,  who  was  a  son  of  James  Booth,  sold  to  his  brother,  David  C. 
Booth,  a  one-half  interest  in  this  certificate.  This  transfer  is  written 
upon  the  back  of  the  certificate  and  is  as  follows:  'Tor  and  in  con- 
sideration of  the  sum  of  fifty-five  dollars  I  do  assign  all  my  right  to 
the  one-half  of  the  written  certificate  that  I  am  entitled  to  for  obtain- 
ing it  out  of  the  Land  Office,  etc.,  to  David  C.  Booth.  Signed  and  de- 
livered on  this  the  18th  day  of  May,  1862.  Wm.  Booth*  Attest! 
A.  E.  Carnegie." 

At  the  time  this  transfer  was  made  David  C.  Booth  was  married  to 
Jane  Booth.  AfteT  the  death  of  David  C.  Booth,  and  some  time  prior 
to  1865,  his  surviving  wife,  the  said  Jane  Booth,  sold  the  certificate 


316  Booth  v.  Clark. 

to  William  Lovett.  This  sale  was  made  by  Jane  Booth  in  order  to 
procure  necessaries  for  herself  and  minor  children. 

The  certificate  of  the  surveyor  attached  to  the  original  field  notes 
shows  that  the  land  was  surveyed  for  the  heirs  of  James  Booth  and 
William  Lovett.  The  patent  was  issued  to  the  heirs  of  James  Booth  on 
February  20,  1879.  It  was  delivered  to  Lovett  and  he  paid  the  fees 
therefor. 

There  has  never  been  any  actual  possession  of  the  land.  The  appellee 
has  a  regular  chain  of  title  from  Lovett  to  himself,  and  he  and  his  ven- 
dors have  rendered  the  land  for  taxes  and  paid  all  taxes  assessed  thereon 
since  1880.  The  defendants  William  Booth  and  S.  E.  Green  are  chil- 
dren of  David  C.  and  Jane  Booth,  and  defendant  McMahon  has  a 
power  of  attorney  from  the  children  of  several  of  the  other  'heirs  of 
James  Booth.  William  Lovett  and  all  of  the  children  of  James  Booth 
are  dead.  It  is  not  shown  that  any  of  the  children  of  James  Booth 
other  than  the  said  William  and  David  C.  ever  asserted  any  claim  to 
the  certificate  or  to  the  land  located  thereunder. 

The  appellants  have  never  paid  any  taxes  on  the  land  and  have  only 
recently  asserted  claim  to  an  interest  in  the  land. 

Upon  these  facts  the  trial  court  found  that  William  Booth  acquired 
a  one-half  interest  in  the  certificate  for  his  services  in  obtaining  its 
issuance,  and  that  Jane  Booth,  being  the  wife  of  David  C.  Booth  at  the 
time  he  purchased  said  interest  from  William  Booth,  it  became  the 
community  property  of  the  said  David  and  Jane,  and  her  sale  of  same 
to  William  Lovett  after  the  death  of  her  husband  for  the  purpose  of 
obtaining  necessaries  for  herself  and  minor  children  passed  the  title 
to  the  whole  of  said  one-half  interest  to  said  Lovett. 

Appellants'  first  assignment  of  error  attacks  the  finding  of  the  court 
below  that  William  Booth  became  the  owner  of  one-half  of  the  certifi- 
cate for  his  services  in  obtaining  same,  on  the  ground  that  there  is  no 
evidence  to  sustain  such  finding.  The  contention  under  this  assign- 
ment is  that  the  recital  by  William  Booth  in  the  transfer  of  the 
certificate  to  David  C.  Booth  that  he  was  entitled  to  one-half  of  the 
certificate  for  obtaining  same  is  not  sufficient  in  itself  to  establish 
that  fact. 

We  agree  with  appellants'  counsel  that  the  recitals  in  this  transfer, 
although  the  instrument  is  forty .  years  old,  are  not  in  themselves 
sufficient  to  sustain  the  finding  that  William  Booth  was  the  owner  of 
one-half  of  the  certificate  at  the  time  he  transferred  same  to  his  brother, 
and  we  do  not  understand  the  trial  court  to  have  so  held.  We  thiri, 
however,  the  finding  of  the  trial  court  upon  all  the  facts  in  evidence 
that  William  Booth  was  entitled  to  a  one-half  interest  in  the  certificate 
for  his  services  in  obtaining  same  should  be  sustained.  The  record 
shows  that  the  certificate  was  not  issued  until  after  the  death  of  James 
Booth,  and  in  order  to  obtain  the  certificate  it  was  therefore  necessary 
for  some  person  to  procure  and  present  to -the  board  of  land  comniis- 
sioiiers  the  evidence  showing-  that  said  Booth   was  entitled  to  same. 
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When  the  certificate  was  issued  it  would  naturally  be  delivered  to  the 
person  who  had  procured  its  issuance.  We  find  William  Booth  in 
possession  of  the  certificate  claiming  to  own  a  one-half  interest  therein  as 
compensation  for  his  services  in  obtaining  it.  He  sells  this  interest 
to  his  brother,  who  must  have  known  whether  or  not  this  claim  was 
true,  and  presumably  would  not  have  purchased  it  but  for  his  knowl- 
edge that  William  Booth  had  performed  services  which  under  an  agree- 
ment with  the  heirs  of  James  Booth  entitled  him  to  a  one-half  interest 
in  the  certificate.  The  possession  of  the  certificate  remained  in  David 
C.  Booth  until  his  death  and  then  with  his  widow  until  she  sold  it  to 
Lovett,  who  had  possession  of  it  until  the  land  was  located.  Both 
William  Booth  and  Lovett  are  shown  to  have  continuously  claimed  to 
own  a  half  interest  in  the  certificate  after  it  came  into  their  possession, 
and  none  of  the  other  heirs  of  James  Booth  are  shown  to  have  asserted 
any  adverse  claim.  The  certificate  was  located  and  the  patent  for  the 
land  obtained  by  Lovett,  and  he  and  his  vendees  have  continuously 
asserted  claim  thereto  and  have  paid  all  taxes  thereon.  The  transfer 
from  William  Booth  to  David  C.  was,  as  before  stated,  written  upon 
the  back  of  the  certificate,  and  thus  in  the  most  effective  manner  gave 
notice  to  the  other  heirs  of  James  Booth  of  his  assertion  of  ownership 
to  one-half  of  the  certificate.  This  transfer  has  been  an  archive  of 
the  Land  Office  for  a  number  of  years. 

In  view  of  all  these  fact6  and  in  the  absence  of  any  fact  inconsistent 
with  the  claim  of  William  Booth  that  he  owned  one-half  of  the  certifi- 
cate, we  think  a  transfer  or  a  contract  between  William  Booth  and  the 
other  heirs  of  James  Booth,  whereby  he  became  the  owner  of  one-half 
of  the  certificate  for  his  services  in  procuring  same,  should  be  presumed. 
Davidson  v.  Wallingford,  88  Texas,  624;  Huff  v.  Crawford,  89  Texas, 
220 ;  Stafford  v.  Kreinhop,  63  S.  W.  Bep.,  168. 

The  evidence  amply  supports  the  conclusion  of  the  trial  court  that 
David  C.  Booth  and  Jane  Booth  were  married  to  each  other  at  the  time 
the  certificate  was  transferred  to  the  husband,  and  it  thereby  became 
the  property  of  said  community. 

The  transfer  by  Mrs.  Booth  after  the  death  of  her  husband  for  the 
purpose  of  obtaining  necessaries  for  herself  and  children  was  unauthor- 
ized as  to  the  interest  of  the  children  in  said  certificate  and  their  interest 
did  not  pass  by  such  transfer. 

Prom  the  conclusions  above  expressed  it  follows  that  the  judgment 
of  the  court  below  should  be  reversed  and  judgment  here  rendered  in 
favor  of  appellee  for  an  undivided  one-fourth  of  the  land  in  controversy, 
and  it  is  so  ordered. 

Reversed  and  rendered. 


* 

V 
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Peteb  Tiboldi  v.  Eobebt  E.  Palms  et  al. 

Decided  January  22,  1904. 

1.— Trust  Deed— Sale  by  Trustee  After  Death  of  the  Constituent. 

The  rule  announced  in  Rogers  v.  Watson,  81  Texas,  400,  to  the  effect 
that  where  there  had  been  no  administration  upon  the  estate  of  the  maker  of 
the  deed  of  trust,  and  the  time  within  which  such  administration  might  have 
been  taken  out  had  expired,  the  power  of  the  trustee,  which  had  been  in 
abeyance  the  four  years  which  preceded  the  death  of  the  maker,  became 
again  effective,  and  a  sale  made  by  him  under  said  power  passed  the  title 
to  the  property  sold,  can  not  be  extended  so  as  to  cover  cases  in  which  there 
has  been  an  administration  upon  the  estate  of  the  maker  of  the  trust  deed. 

2^— Estates  of  Decedents — Jurisdiction  of  County  Court. 

The  jurisdiction  of  the  county  court  over  the  estates  of  deceased  per- 
sons, when  it  has  once  attached  to  a  particular  estate,  becomes  exclusive, 
and  the  orders  and  judgments  of  that  court  disposing  of  the  property  of  the 
estate  are  final  and  conclusive  as  between '  the  heirs  and  creditors  of  said 
estate,  unless  appealed  from  or  set  aside  by  a  direct  proceeding  instituted 
at  the  proper  time.  It  is  too  late,  after  administration  has  been  had  and 
closed,  to  assert  lien  rights  against  property  set  aside  by  the  county  court 
to  minor1  children,  as  a.  homestead.  Such  a  lien  could  have  been  asserted  in 
the  course  of  administration. 

3^— Administration— -Failure  to  Publish  Notice  of  Appointment. 

The  legality  and  conclusiveness  of  the  orders  of  the  county  court  are  in 
no  degree  affected  by  the  failure  of  the  administrator  to  publish  notice  of 
his  appointment  as  required  by  the  statute.  Such  failure  can  only  render 
the  administrator  liable  in  damages  to  a  creditor  affected  thereby. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Robert  6.  Street. 

William  T.  Austin,  for  appellant. 

William  B.  Lockhart,  for  appellees. 

PLEASANTS,  Associate  Justice.— On  April  13,  1891,  Louisa  M. 
Palms  and  her  husband,  Ange  Palms,  being  indebted  to  Charles  A. 
Brown  in  the  sum  of  $1000,  executed  and  delivered  to  him  their  prom- 
issory note  for  said  sum  payable  one  year  after  date,  with  interest  at 
the  rate  of  8  per  cent  per  annum  from  date,  and  for  the  purpose  of 
securing  said  note  on  the  6ame  day  executed  a  deed  of  trust  whereby 
they  conveyed  to  A.  B.  Buetell  lot  No.  2,  in  block  No.  672,  in  the  city 
of  Galveston.  This  trust  deed  authorized  the  trustee  in  event  default 
was  made  in  the  payment  of  said  note  .to  sell  the  property  therein  de- 
scribed at  public  sale  before  the  door  of  the  courthouse  of  the  county 
of  Galveston,  if  requested  so  to  do  by  the  holder  of  said  note,  and  apply 
the  proceeds  thereof  to  the  satisfaction  of  said  indebtedness. 

At  the  time  this  deed  of  trust  was  executed  the  property  thereby  con- 
veyed was  not  the  homestead  of  said  Louisa  M.  and  !Ange  Palms.  The 
note  was  not  paid  at  maturity,  but  was  extended  by  agreement  of  the 
parties  from  time  to  time.  Ange  Palms  died  in  January,  1895,  leav- 
ing a  will  which  was  duly  probated  whereby  he  devised  all  of  his  prop- 
erty to  his  wife  Louisa,  and  appointed  her  sole  and  independent  exec- 
utrix of  said  will.    Thereafter  on  January  26,  1896,  the  said  Louisa, 
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having  previously  qualified  as  such  executrix,  entered  into  a  written 
agreement  with  the  then  holder  of  said  note  whereby,  in  consideration 
of  the  extension  of  the  time  of  payment  of  the  note,  she  acknowledged 
the  existence  of  said  debt  and  lien  and  promised  to  pay  the  same  on 
April  13,  1899.  Louisa*  M.  Palms  died  intestate  in  December,  1897, 
and  in  March,  1898,  B.  R.  A.  Scott  was  appointed  administrator  of 
her  estate  by  the  County  Court  of  Galveston  County,  and  qualified  as 
such  administrator  on  April  24,  1898.  At  the  next  term  of  the  court 
after  the  inventory  of  the  estate  had  been  filed  the  property  described 
in  the  deed  of  trust,  which  at  the  date  of  the  death  of  Louisa  M.  Palms 
was  occupied  by  her  as  a  homestead,  was,  upon  the  application  of  the 
administrator,  set  apart  to  the  minor  children  of  said  Louisa  M.  Palms, 
the  appellees  herein,  as  their  homestead.  The  property,  if  ever  occu- 
pied by  appellees  as  a  homestead  after  the  death  of  their  mother,  has 
long  since  been  abandoned  as  such.  The  appellant  prior  to  the  death  of 
Louisa  M.  Palms,  for  a  valuable  consideration  and  in  due  course  of  trade, 
became  the  owner  and  holder  of  the  indebtedness  evidenced  by  the  note 
and  the  renewal  thereof  executed  by  said  Louisa  M.  Palms.  The  ad- 
ministration of  the  estate  of  Louisa  M.  Palms  in  said  court  continued 
until  the  28th  day  of  January,  1900,  on  which  date  the  final  account  of 
the  administrator  was  approved  and  the  administration  closed.  Appellant 
did  not  present  his  claim  to  the  administrator  and  made  no  effort  to 
collect  same  through  said  administration.  He  did  not  know  of  the 
death  of  Louisa  M.  Palms,  nor  of  the  pendency  of  said  administration, 
until  after  same  was  closed,  and  no  notice  of  his  appointment  was  pub- 
lished by  the  administrator  as  required  by  the  statute.  After  the  close 
of  said  administration,  the  indebtedness  evidenced  by  said  note  being 
long  past  due  and  unpaid,  the  trustee  named  in  said  deed  of  trust,  at 
appellant's  request,  sold  the  property  therein  described.  This  sale  was 
made  in  accordance  with  the  terms  of  the  trust  deed,  and  appellant  be- 
came the  purchaser  of  the  property. 

The  foregoing  statement  contains  in  substance  the  facts  set  out  in 
appellant's  petition  as  constituting  his  cause  of  action.  The  prayer  of 
the  petition  is  for  a  recovery  of  the  property,  or  in  the  alternative,  for 
the  establishment  of  the  debt  and  a  foreclosure  of  the  lien  given  by  the 
trust  deed. 

The  court  below  sustained  a  general  demurrer  to  this  petition,  and 
appellant  declining  to  amend  his  6*oit  was  dismissed.  Counsel  for  ap- 
pellant earnestly  contends  that  the  judgment  of  the  court  below  should 
be  reversed  because  it  appears  from  the  petition  that  at  the  time  of 
the  sale  of  the  property,  under  the  power  conferred  by  the  trust  deed, 
the  indebtedness  for  the  security  of  which  said  deed  of  trust  was  exe- 
cuted was  valid  and  subsisting,  and  the  administration  upon  the  estate 
of  Louisa  M.  Palms,  had  been  closed,  and  therefore  the  power  of  the 
trustee,  which  was  only  suspended  after  the  death  of  Louisa  M.  Palms, 
revived  and  the  sale  under  said  trust  deed  was  effective  to  pass  the  title 
to  said  property. 
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It  is  conceded  by  appellant's  counsel  that  it  is  the  settled  rule  of 
decision  in  this  State  that  a  sale  made  by  a  trustee,  after  the  death  of 
the  maker  of  the  trust  deed  and  pending  an  administration  upon  his 
estate,  or,  if  no  administration  has  been  had,  within  four  years  after 
the  death  of  the  maker,  is  void.  This  has  been  settled  law  since  the 
case  of  Robertson  v.  Paul,  16  Texas,  472,  and  the  rule  there  announced 
has  been  followed  by  numerous  decisions  of  our  Supreme  Court.  In 
the  case  of  Rogers  v.  Watson,  81  Texas,  400,  it  was  held  that  where 
there  had  been  no  administration  upon  the  estate  of  the  maker  of  the 
deed  of  trust,  and  the  time  within  which  said  administration  might 
have  been  taken  out  had  expired,  the  power  of  the  trustee,  which  had 
been  in  abeyance  during  the  four  years  which  preceded  the  death  of 
the  maker,  became  again  effective  and  a  sale  made  by  him  under  said 
power  passed  the  title  to  the  property  sold. 

We  do  not  think  that  the  rule  announced  in  Rogers  v.  Watson,  supra, 
should  be  extended  so  as  to  cover  cases  in  which  there  has  been  an  ad- 
ministration upon  the  estate  of  the  maker  of  the  trust  deed.  The  ques- 
tion has  been  directly  decided  adversely  to  appellant's  contention  by 
the  Court  of  Civil  Appeals  for  the  Third  District,  in  the  case  of  Mark- 
ham  v.  Wortham,  67  S.  W.  Rep.,  341.  It  may  be,  as  insisted  by  coun- 
sel, that  the  judgment  of  affirmance  in  that  case  can  be  sustained  upon 
other  grounds  than  the  one  stated  in  the  opinion,  and  therefore  the  re- 
fusal of  a  writ  of  error  by  the  Supreme  Court  can  not  be  regarded  aa 
an  approval  by  that  court  of  the  rule  announced  in  the  opinion  of  the 
Court  of  Civil  Appeals,  but  we  are  not  disposed  to  question  the  sound- 
ness of  that  opinion  and  feel  constrained  to  follow  it,  there  being  no 
decision  of  the  Supreme  Court  to  the  contrary. 

The  jurisdiction  of  the  county  court  over  estates  of  deceased  persons, 
when  it  fras  once  attached  to  a  particular  estate,  becomes  exclusive,  and 
the  orders  and  judgments  of  that  court  disposing  of  the  property  of  the 
estate  are  final  and  conclusive  as  between  the  heirs  and  creditors  of 
said  estate,  unless  appealed  from  or  set  aside  by  a  direct  proceeding 
instituted  at  the  proper  time. 

The  object  of  che  statute  in  requiring  all  creditors  of  an  estate  to- 
present  their  claims  against  the  estate  and  have  same  adjudicated  in 
the  court  in  which  the  administration  of  the  estate  is  pending  is  to  en- 
able that  court  to  adjust  and  fix  the  rights  of  all  the  creditors  as  well 
between  themselves  and  the  heirs  as  between  each  other.  It  would  be 
impossible  to  accomplish  this  result  if  a  creditor  who  had  failed  to 
present  his  claim  in  the  administration  of  the  estate  was  permitted 
after  the  close  of  said  administration  to  establish  and  foreclose  lienB 
upon  property  of  the  estate  which  had  been  disposed  of  by  order  of 
the  court  in  the  administration. 

Appellant  admits  that  his  right  to  foreclose  his  lien  upon  this  prop- 
erty would  have  been  lost*  had  the  property  been  sold  by  the  orders  of 
the  court  during  the  administration,  but  insists  that  the  order  of  the 
court  setting  aside  the  property  as  a  homestead  for  the  minor  children: 
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of  the  deceased  did  not  and  should  not  in  any  way  affect  his  lien 
thereon.  It  is  true  that  had  he  sought  to  enforce  his  lien  in  the  county 
court  while  said  administration  was  pending  and  the  entire  estate  was 
in  the  hands  of  that  court,  the  order  setting  aside  the  property  as  a 
homestead  would  have  been  of  no  effect  and  said  properly  would  have 
been  subjected  to  his  lien.  Had  he  asserted  his  claim  in  the  admin- 
istration the  minor  children  might  have  had  other  property  of  the  estate 
set  aside  to  them  as  a  homestead  or  in  lieu  thereof.  It  seems  to  us  that 
after  the  administration  of  the  estate  has  been  closed,  the  property  all 
disposed  of,  and  the  jurisdiction  of  the  county  court  over  the  estate 
exhausted  and  its  power  to  protect  appellees  in  their  homestead  rights 
lost,  it  would  be  manifestly  unjust  to  permit  appellant  to  deprive  ap- 
pellees of  the  homestead  which  was  set  apart  to  them  by  a  court  of  com- 
petent jurisdiction  by  an  order  valid  upon  its  face  and  not  obtained  by 
fraud,  and  which  would  not  have  been  made  but  for  the  failure  of  ap- 
pellant to  inform  the  court  in  the  manner  prescribed  by  the  statute  of 
the  existence  of  the  lien  claimed  by  him.  We  think  both  law  and  equity 
require  that  appellant  be  held  to  have  lost  his  lien  by  his  failure  to 
assert  his  claim  at  the  proper  time.  The  alleged  failure  of  the  admin- 
istrator to  publish  the  notice  of  his  appointment  as  required  by  the 
statute  in  no  way  affects  the  conclusiveness  of  the  orders  of  the  county 
court  made  in  the  administration  of  the  estate.  All  parties  interested 
in  the  estate  were  required  to  take  notice  of  the  pendency  of  the  admin- 
istration which  had  been  regularly  begun,  and  the  only  effect  of  the 
failure  of  the  administrator  to  publish  the  notice  of  his  appointment 
would  be  to  render  him  liable  for  any  damage  thereby  occasioned  a  cred- 
itor, and  could  not  defeat  the  jurisdiction  of  the  court,  nor  render 
invalid  any  orders  regularly  made  in  the  administration  of  the  estate. 
Bev.  Stats.,  art.  2067 ;  McGowan  v.  Zimpleman,  53  Texas,  483 ;  Hirsh- 
field  v.  Brown,  30  S.  W.  Bep.,  963. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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Texas  and  Pacific  Coal  Company  v.  Earnest  Manning. 

Decided  January  22,  1904. 

1,— Master  and  Servant— Fellow  Servants. 

Where  two  servants  of  a  corporation  not  affected  by  the  fellow  servants 
act  are  working  together,  the  mere  fact  that  one  of  them  is  the  "boss"  will 
not  of  itself  render  the  corporation  liable  for  injury  resulting  from  his  neg- 
ligence in  directing  the  other  servant  as  to  the  work. 

2. — Same— Pleading  and  Charge. 

Where  the  allegation  in  plaintiffs  petition  In  an  action  for  negligent  per- 
sonal injury  was  that  the  defendant  corporation  had  given  K.,  one  of  its 
servants,  power  or  authority  to  direct  and  control  plaintiff,  etc..  It  was  for 
the  court  to  charge  to  the  effect  that  defendant  would  be  liable  if  K.  had 
its  "permission  and  consent"  to  direct  plaintiff  in  the  work.  Mere  consent  or 
permission  to  so  direct,  unaccompanied  by  a  duty  on  plaintiff's  part  to  obey 
K.'s  orders,  would  not  fix  liability  on  the  employer  corporation. 

3. — Same— Inference   Upon    Inference — Vice- Principal— Presumptions. 

Where  it  was  merely  an  inference  from  the  evidence  that  defendant  had 
consented  for  or  permitted  K.  to  direct  plaintiff  in  the  work,  and  no  express 
authority  therefor  was  shown,  nor  that  knowledge  of  K.'s  assumed  authority 
was  brought  home  to  defendant  or  to  anyone  standing  in  the  relation  to  it 
of  a  vice-principal,  to  infer  such  authority  from  the  consent  so  inferred 
would  be  presumption  upon  presumption. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

John  W.  Wray,  for  appellant. 

Wynne,  McCart,  Boutin  &  McCart,  for  appellee. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  a  judgment  for 
the  sum  of  $7750  in  appellee's  favor  for  injuries  received  while  operat- 
ing one  of  appellant's  brick  machines  at  Thurber,  Texas.  The  petition 
upon  which  the  trial  proceeded,  so  far  as  necessary  to  set  out,  and  omit- 
ting formal  parts,  is  as  follows:  "That  plaintiff  is  a  minor  child  of 
the  age  of,  to  wit,  11  years.  That  on  the  29th  day  of  August,  1902, 
plaintiff  was  in  the  service  of  defendants  at  Thurber,  Texas,  defendants 
being  then  and  there  engaged -in  the  manufacture  of  pressed  bricks, 
and  that  plaintiff's  duties  in  said  service  of  defendants  was  to  brush 
off  bricks  with  a  brush  after  they  had  been  pressed  in  a  machine  used 
by  the  defendant  for  that  purpose.  That  said  machine  was  complicated 
and  difficult  to  work,  and  that  plaintiff,  on  account  of  his  extreme  youth 
and  inexperience,  was  unable  to  understand  or  know  how  to  operate 
same  and  was  physically  unable  to  operate  same.  That  the  agent  and 
servant  of  defendants  whose  duty  it  was  to  operate  said  brick  pressing 
machine  and  who  had  charge  and  control  of  plaintiff  while  so  in  defend- 
ants' service,  ordered  plaintiff  to  run  and  operate  said  brick  presssing 
machine,  and  that  plaintiff,  while  undertaking  to  do  so  under  the  in- 
structions of  and  under  the  directions  of  defendants'  said  servant,  and 
while  using  such  care  and  caution  for  his  own  safety  as  he  was  capable 
of  using,  got  his  left  hand  caught  in  said  machine,  and  that  thereby 
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three  of  his  fingers,  to  wit,  the  first,  second  and  fourth  fingers  of  same, 
were  crushed  and  mutilated  and  the  leaders  of  same  were  broken  and 
drawn  out  of  said  hand  up  into  his  arm  above  his  wrist.  That  said 
machine  was  extremely  dangerous  for  him  to  use  and  operate  on  ac- 
count of  his  said  youth  and  inexperience  and  lack  of  physical  capacity  to 
use  and  operate  same,  but  that  plaintiff  himself,  on  account  of  his  youth 
and  inexperience,  was  not  capable  of  understanding  or  appreciating  or 
knowing  the  dangers  to  him,  incident  to  the  attempted  use  and  opera- 
tion of  said  machine  by  him,  but  that  the  defendants  and  defendants' 
servant  who  ordered  plaintiff  to  use  said  machine,  did  know  that  plain- 
tiff was  too  young  and  small  and  weak  and  inexperienced  to  use  such 
a  dangerous  and  complicated  machine,  and  that  it  was  gross  negligence 
in  the  defendants  and  in  said  agent  and  servant  of  defendants,  who 
directed  plaintiff  to  use  and  operate  said  machine,  to  so  have  plaintiff 
to  use  and  operate  same.  Plaintiff  further  alleges  that  the  Said  agent 
and  servant  of  defendants  who  directed  him  to  use  and  operate  said 
machine  negligently  failed  to  warn  plaintiff  of  the  dangers  incident  to 
the  use  of  said  machine,  and  negligently  failed  to  instruct  him  as  to 
the  dangerous  nature  thereof." 

The  evidence  relied  upon  as  supporting  the  asserted  liability  of  appel- 
lant is  thus  stated  in  the  brief  of  appellee : 

" Appellee  testified  that  when  he  was  hurt  Less  Kyle,  who  was  machine 
man,  went  to  get  a  drink,  and  told  him  to  off-bear  (brick)  while  he 
was  gone.  That  he  took  orders  from  Less  Kyle.  That  Kyle  had  been 
controlling,  or  in  charge  of,  the  machine  about  a  week  at  that  time. 
That  he  was  hurt  about  9  o'clock  in  the  morning,  and  that  before  he 
was  hurt  he  had  been  brushing  brick.  That  he  quit  work  brushing 
brick  and  went  to  off-bearing  brick  because  his  boss  told  him  to,  and 
that  boss  was  Less  Kyle,  and  that  he  was  doing  his  (Kyle's)  work  at 
the  time  he  was  hurt.  At  the  time  he  was  hurt  he  weighed  60  or  65 
pounds.  That  he  never  had  any  experience  about  machinery  or  its 
dangers;  never  did  think  whether  the  brick  machine  was  dangerous  or 
not.  Never  thought  nothing  about  danger.  That  Kyle  nor  no  one  else 
ever  warned  or  instructed  him  about  the  danger  of  taking  brick  out  of 
the  machine.  (I  worked  under  Less  Kyle  a  week;  before  him,  Austin 
Cody.  Mr.  Kyle  had  been  my  boss  for  about  three  weeks;  the  other 
man  about  a  month.  I  was  working  for  the  company  when  Kyle  took 
Cody's  place ;  I  had  worked  under  Cody  ever  since  I  went  back  to  brush- 
ing brick,  except  the  time  I  worked  under  Kyle.' 

"He  had  been  brushing  brick  about  two  months  before  he  was  hurt. 
His  mother  testified  that  she  had  hired  him  to  defendant  to  brush  brick. 
Did  not  know  that  he  had  been  put  to  off-bearing  until  after  he  was 
hurt.  Robert  McErwin  testified  that  he  had  worked  for  the  Texas  and 
Pacific  Coal  Company,  in  the  brick  yard  at  Thurber,  twice — seven 
months  the  first  time, — quitting  in  January,  1903 ;  trucking  part  of  the 
time,  and  off-bearing  part  of  the  time.  That  Kyle  run  the  machine, 
and  off-bore  the  brick  made  by  it.    That  he  was  in  charge  of  the  men 
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there  working  under  him.  If  a  man  came  there  wanting  a  job  and  he 
needed  the  man,  he  put  him  on.  There  were  two  off-bearers,  two  brush 
boys,  and  a  number  of  truckers,  required  to  run  the  machine,  and  Less 
Kyle  was  the  machine  man  at  the  time  appellee  was  injured.  Less  Kyle 
was  not  used  by  appellant  as  a  witness,  but  was  put  to  work  at  Thurber, 
wheeling  brick,  by  Marchman,  for  appellant,  on  the  Monday  morning 
before  the  trial.  Marchman  testified  for  appellant  (he  being  its  only 
witness) :  That  he  was  general  superintendent  of  the  Green-Hunter 
Brick  Company  at  the  time  appellee  was  injured,  and  that  appellant 
(appelleG)  was  in  the  service  of  said  company.  Here  is  a  sample  of  his 
evidence  on  cross-examination  on  the  question  as  to  who  directed  appellee 
about  his  work,  and  as  to  Kyle's  power:  Q.  Who  directed  this  boy 
about  his  work  while  he  was  working  around  that  machine;  didn't  Less 
Kyle  do  it  ?  A.  Mr.  Kyle  had  no  authority  whatever  to  direct  any  one. 
Q.  I  didn't  ask  you  what  authority;  I  asked  you  who  directed  him. 
A.  I  don't  know  who  directed  him  except  myself.  Q.  Suppose  you 
wasn't  there?  A.  That  was  my  business  to  be  there.  Q.  But  sup- 
pose you  wasn't  there,  who  then  directed  this  little  boy  about  what  he 
was  to  do  when  you  wasn't  there?  A.  I  have  an  assistant  head  en- 
gineer. Q.  Where  does  he  work?  A.  He  works  at  the  Green  & 
Hunter  Brick  Co.,  head  engineer  of  the  yard;  he  works  all  over  the 
yards.  I  was  in  the  yard,  but  not  at  the  machine  when  the  plaintiff  was 
hurt.  I  don't  know  where  my  assistant  was  at  the  time.  Q.  Suppose 
you  and  he  (that  is  your  assistant)  were  both  away;  now,  when  ycra  and 
your  assistant  didn't  happen  to  be  there  at  the  machine,  who  told  this 
boy  what  to  do  ?  A.  Who  told  him  what  to  do  ?  Q.  Yes.  A.  Might 
have  been  a  heap  of  people  that  told  him  what  to  do,  as  far  as  I  know. 
Q.  Who  told  him  what  to  do,  who  was  the  man  that  was  there  to  direct 
this  little  boy,  and  the  other  boys,  working  there  brushing  brick,  when 
the  machine  was  running,  and  you  were  not  there,  and  your  assistant  was 
not  there  ?  A.  Why,  didn't  need  any  director.  He  was  familiar  with 
his  job.  Q.  Who  was  the  man  that  was  there  to  direct  this  little  boy 
and  these  other  boys  that  worked  there  in  brushing  these  bricks  when 
this  machine  was  running  and  you  was  not  there  nor  when  your  assistant 
was  not  there?  A.  Kyle  was  machine  man.  There  was  a  second  off- 
bearer,  Kyle  was  the  man  that  oiled  the  machine.  Q.  That  meant  the 
head  man,  didn't  it  ?  A.  It  meant  just  like  I  have  explained  it  to  you. 
Q.  If  you  or  your  assistant  was  not  there,  didn't  Kyle,  the  machine 
man,  have  charge  of  the  machine  ?  A.  He  didn't  have  charge  of  it  any 
more  in  my  absence  than  he  did  when  I  was  present.  The  machine  run 
as  long  as  the  engine  would ;  if  it  didn't  have  any  dirt  it  wouldn't  make 
any  brick;  it  would  run  just  the  same." 

In  this  state  of  the  allegation  and  proof  the  court  gave  the  following 
charge,  to  which  error  is  assigned:  "If  you  believe  from  the  evidence 
that  on  the  occasion  in  controversy  Lester  Kyle  directed  the  plaintiff 
to  bear  off  brick  from  the  machine  in  controversy,  while  the  same  was 
in  operation,  and  that  in  so  doing  plaintiff  had  his  hand  caught  and 
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injured  in  said  machine;  and  if  you  further  believe  from  the  evidence 
that  said  Kyle  and  plaintiff  were  at  the  time  employes  of  the  defendant, 
and  that  Kyle  had  the  permission  and  consent  of  the  defendant  to  direct 
the  plaintiff  to  bear  off  brick;  and  if  you  further  believe  from  the  evi- 
dence that  said  work  which  plaintiff  was  performing  at  the  time  of  his 
injury  was  dangerous,  and  that  plaintiff  was  unacquainted  with  such 
dangers,  and  that  said  Kyle  failed  to  warn  him  of  such  dangers,  and  that 
he  was  guilty  of  negligence  in  directing  plaintiff  to  bear  off  said  brick 
without  warning  him  of  such  dangers,  and  that  such  negligence  was  the 
proximate  cause  of  plaintiff's  injury,  then  you  will  return  a  verdict  for 
plaintiff,  unless,  under  instructions  hereinafter  given,  you  find  that 
plaintiff  was  himself  guilty  of  negligence  proximately  contributing  to 
his  injury ." 

No  complaint  is  made  of  negligence  on  appellant's  part  in  respect  to 
the  service  of  brushing  off  brick  for  which  it  seems  appellee  was  em- 
ployed, and  it  is  quite  evident  from  the  petition  and  the  evidence  that 
the  negligence  relied  upon  as  fixing  liability  upon  the  appellant  corpora- 
tion is  the  negligence  of  Kyle  in  giving  the  order  and  failing  to  warn 
appellee  of  the  danger  incident  to  the  operation  of  the  brick  machine. 
Ordinarily,  as  against  persons  or  corporations  not  affected  by  the  fellow 
servants  act,  as  is  the  case  here,  appellee  and  Kyle  piust  be  classed  as 
fellow  servants,  notwithstanding  the  fact  that  Kyle  was  the  "boss,"  and 
hence  that  in  such  case  Kyle's  negligence  is  not  imputable  to  the  common 
employer.  See  Young  v.  Hann,  96  Texas,  99,  70  S.  W.  Rep.,  950. 
Appellee  therefore  sought  by  averment  and  proof  to  impress  Kyle  with 
authority  from  appellant  to  direct  and  control  appellee  in  the  matter 
involved,  and  thus  fix  upon  appellant  the  liability  charged  in  accord  with 
the  principles  announced  in  the  cases  of  Oil  Co.  v.  McLain,  27  Texas 
Civ.  App.,  334,  66  S.  W.  Eep.,  226,  and  Union  P.  By.  Co.  v.  Fort,  117 
IT.  S.,  553,  L.  Ed.,  book  21,  739,  upon  which  appellee  seems  principally 
to  rely.  Or,  failing  in  this,  to  otherwise  fix  upon  Kyle  the  character 
of  a  vice-principal  by  showing  that  he  was  empowered  to  hire  and  dis- 
charge employes  working  with  and  about  the  brick  machine  of  which 
Kyle  had  the  superintendency. 

The  terms  used  in  the  petition  as  the  foundation  for  these  contentions, 
when  interpreted  in  the  light  of  evidence,  are  in  substance  that  Kyle, 
whose  duty  it  was  to  operate  the  brick  machine,  "had  charge  and  control" 
of  appellee  while  in  appellant's  service.  It  is  only  by  a  most  strained 
construction,  if  at  all,  that  the  quoted  terms  can  be  held  to  import  that 
Kyle  had  power  to  employ  and  to  discharge.  But  if  so,  no  such  issue 
of  liability  was  submitted  to  the  jury,  as  must  have  been  done  if  the 
evidence  raised  the  issue.  See  Young  v.  Hann,  supra.  Indeed,  a 
special  charge  requiring  such  a  finding  was  refused.  So  that  at  best 
the  only  allegation  fixing  liability  upon  appellant  for  Kyle's  negligence 
is  that  appellant  had  given  Kyle  power  or  authority  to  direct  and  control 
appellee.  We  have  not  felt  entirely  clear  that  the  words  quoted  import 
authority  of  extent  justifying  appellee's  obedience  to  the  order  given 
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to  engage  in  a  hazardous  undertaking  beyond  the  scope  of  his  employ- 
ment ;  but  adopting  this,  the  most  favorable  construction  of  the  petition, 
as  we  are  required  to  do  in  case  of  general  demurrer  only  (Townes'  Texas 
Pleading,  p.  259),  we  feel  at  some  loss  to  account  for  the  court's  action 
in  submitting,  as  was  done  in  the  charge  above  quoted,  the  issue  of  mere 
"permission  and  consent"  on  appellant's  part  for  Kyle  to  direct  appellee. 
The  issue  made  by  the  petition  and  the  evidence,  under  the  most  favor- 
able construction,  seems  rather  one  of  authority,  and  this  issue,  though 
requested,  was  not  submitted  in  any  form,  unless  the  charge  quoted  can 
be  said  to  do  so.  Mere  consent  or  permission  to  so  direct  that  is  un- 
conscious or  passive,  unaccompanied  with  a  duty  on  appellee's  part  to 
obey  Kyle's  orders,  will  not  fix  liability  upon  appellant.  Had  express 
consent  or  permission  been  shown,  authority  might  and  perhaps  should 
be  implied,  but  there  is  an  entire  absence  of  this  in  the  evidence.  That 
appellant  consented  for  or  permitted  Kyle  to  direct  appellee  in  any  de- 
gree is  but  an  inference  from  other  evidence — as  that  Kyle  assumed  such 
power  and  no  prohibition  thereof  on  appellant's  part  was  shown.  Ex- 
press authority  was  not  shown,  nor  was  it  shown  that  knowledge  of 
Kyle?s  assumed  authority  was  brought  home  to  appellant  or  to  anyone 
standing  in  the  relation  to  it  of  a  vice-principal ;  and  to  infer  from  the 
evidence  appellant's  consent  and  permission,  and  therefrom  to  further 
infer  authority  as  alleged,  seems  to  be  basing  presumption  upon  pre- 
sumption, which  must  be  accepted  as  objectionable  without  citation  of 
authority.  That  the  evidence  may  be  sufficient  to  show  the  asserted 
authority  in  Kyle  can  not,  as  is  insisted  by  appellee,  relieve  the  objection 
to  the  charge.  The  evidence  certainly  does  not  necessitate  such  a  find- 
ing, and  its  sufficiency  therefore  was  for  the  jury  under  appropriate  in- 
structions submitting  this  issue,  as  was  appellant's  right  to  have  done. 

Argument  of  appellee's  counsel,  to  which  error  is  assigned,  need  not  be 
discussed,  as  it  is  not  likely  to  be  made  in  the  same  form  upon  another 
trial.  In  so  passing  the  assignment,  however,  we  do  not  wish  to  be  un- 
derstood as  approving  such  argument  in  its  entirety.  For  the  error  dis- 
cussed, however,  in  the  court's  charge,  the  judgment  is  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 
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J.  0.  Ross  et  TJx.,  Executors,  v.  P.  A.  Drouilhet  et  al. 

Decided  January  23,  1904. 

1.— Judgment — Void  and  Voidable. 

If  It  could  be  held  In  any  case  that  in  a  proceeding  to  set  aside  an  exe- 
cution sale  on  the  ground  that  the  Judgment  was  rendered  within  a  year  of 
the  death  of  the  testator,  and  therefore  before  the  excutors  could  be  re- 
quired to  plead  under  the  statute,  would  avoid  the  judgment,  it  does  not 
appear  from  the  pleadings  in  this  case  at  what  time  the  decedent  died,  or 
when  the  executors  were  appointed,  and  accordingly  the  judgment  was  not 
void. 

2d — 8a me — Service— Failure  as  to  One  of  Two  Executors. 

Failure  to  secure  service  on  one  of  two  executors,  service  being  had 
on  the  other,  if  error  at  all,  could,  at  most,  but  render  a  judgment  against 
the  estate  voidable. 

3^— Same—  Execution    Sale — 8etting    Aside— Irregularities    In    Judgment. 

Errors  of  procedure  in  procuring  a  judgment  valid  on  its  face  can  not  be 
looked  to  in  determining  the  validity  of  a  sale  made  under  it. 

4m— Same— Abatement— J  urisdietion. 

A  suit  to  enjoin  or  set  aside  a  judgment  merely  voidable  must  be  brought 
In  the  court  in  which  it  was  rendered.  Judgment  and  sale  in  this  case 
upheld. 

5*— Attorney— Buying  at  Sale   Under  Process  He  Controls. 

An  attorney  stands  in  no  such  relation  of  trust  toward  the  adverse  party 
as  will  prevent  him  from  buying  the  property  of  defendant  for  himself  at 
judicial  or  execution  sale  under  process  controlled  by  him  as  counsel  for 
plaintiff.    Douglass  v.  Blount,  95  Texas,  369. 

ON  REHEARING. 

6-— District  Court — Jurisdiction — Judgment — Direct  or  Collateral  Attack. 

Under  the  law  providing  two  district  courts  in  Galveston  County  with 
concurrent  territorial  jurisdiction  a  suit  to  set  aside  a  judgment  rendered  in 
one,  the  Tenth  District,  was  filed  in  the  other,  under  a  provision  requiring 
odd  numbered  suits  to  be  filed  in  that,  the  Twenty-fifth  District  Court,  and 
even  numbered  in  the  Tenth;  it  was  then  transferred  by  that  court  to  the 
Tenth  District  as  the  one  having  jurisdiction  to  set  aside  such  judgment, 
and  there,  on  the  accession  of  a  judge  who  had  been  of  counsel,  transferred 
to  and  tried  in  the  Twenty-fifth  under  a  provision  authorizing  such  trans- 
fer in  case  of  disqualification  of  the  judge.  Held  (1)  that  the  first  trans- 
fer, to  the  Tenth  District,  was  perhaps  proper;  (2)  if  not  so,  the  filing  in 
that  court,  under  order  of  transfer,  was  equivalent  to  an  original  institution 
of  the  suit  in  the  Tenth  District;  (3)  the  retransfer  to  the  Twenty-fifth,  on 
disqualification  of  the  judge,  was  authorized  by  the  law;  and  (4)  the  trial 
after  such  transfer  continued  to  be  a  direct  and  not  a  collateral  attack  on 
the  judgment. 

7.— Judgment — Order  of  Sale — Agreement. 

Where  the  attorney  taking  judgment  against  the  executors  of  an  estate 
for  foreclosure  of  a  lien  for  city  taxes,  on  suggestion  that  but  one  had  been 
served,  promised,  If  such  were  the  case,  to  refund  the  costs,  such  undertak- 
ing was  no  ground  for  setting  aside  a  subsequent  sale  of  the  property  under 
the  judgment  where  defendants  took  no  further  action  in  the  matter. 

&— Joint  Executors— Judgment  on  Service  on  One. 

Service  upon  only  one  of  two  Joint  executors  of  an  estate  will  support 
a  judgment  against  the  estate. 

9-— Executors^— Judgment — Time  to  Answer. 

The  right  of  executors  to  a  year  from  the  death  of  the  testator  in  which 
to  answer  suits  against  them  is  in  the  nature  of  a  personal  privilege  which, 
in  an  action  to  set  aside  the  judgment,  must  be  asserted  in  the  trial  court 
and  can  not  be  raised  for  the  first  time  on  appeal. 

10. — Executors — Judgment. 

Suit  and  judgment  and  sale  of  property  of  an  estate  thereunder  held  to 
be  against  defendants  as  executors  and  not  personally. 
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Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Robert  G.  Street. 

James  B.  &  Chas.  J.  Stubbs,  Edgar  Walkins,  and  Frank  C.  Jones, 
for  appellants. 

P.  A.  Drouilhet,  for  appellees. 

GILL,  Associate  Justice.— On  the  5th  day  of  December,  1901,  P. 
A.  Drouilhet,  as  attorney  for  the  city  of  Galveston,  filed  suit  against 
J.  0.  and  Ellen  B.  Boss,  independent  executors  of  the  estate  of  J.  H. 
Burnett,  deceased,  to  recover  taxes  due  the  city  for  the  year  1900  upon 
certain  lots  in  said  city.  This  suit  was  instituted  and  prosecuted  to 
judgment  in  the  Tenth  District  Court  of  Galveston  County.  Citation 
was  issued  to  J.  0.  and  Ellen  B.  Boss  as  independent  executors  of  the 
estate,  resident  in  Harris  County.  Both  citations  were  returned  in- 
dorsed by  the  sheriff  as  having  been  duly  served.  The  appellee,  P.  A. 
Drouilhet,  acted  throughout  as  counsel  for  the  city,  and  on  March  19, 
1902,  no  answer  having  been  filed,  took  judgment  by  default  for  the 
sums  prayed  for  with  foreclosure  of  liens  on  the  pieces  of  property 
described  in  the  petition,  among  which  were  lots  11  and  12,  in  block 
503,  of  the  city  of  Galveston. 

On  June  25,  1902,  the  amount  adjudged  against  lot  12  in  block  hk 
and  the  costs  of  3uit  was  paid  and  the  sum  indorsed  as  a  credit  on  the 
judgment. 

On  the  9th  of  July,  1902,  an  order  of  sale  was  issued  directing  the 
sheriff  to  sell  lots  11  and  12,  in  block  503,  to  satisfy  the  balance  due 
on  the  judgment.  Proceeding  thereunder  the  sheriff  mailed  notices  to 
defendants  and  after  due  advertisement  did,  on  the  5th  of  August, 
1902,  sell  the  last  named  lots  at  public  outcry  as  required  by  law.    P. 

A.  Drouilhet  bid  $325  each  and  they  were  cried  off  to  and  deeded  to 
him  by  the  sheriff.  The  aggregate  of  the  sums  bid  was  slightly  in 
excess  of  the  balance  due  on  the  judgment. 

On  August  8th,  appellee  paid  his  bid  to  the  sheriff  by  check  (which 
had  not  been  cashed  at  the  time  of  the  tender  hereinafter  mentioned). 

On  August  8th,  about  8:30  p.  m.,  after  the  transaction  with  the 
sheriff  had  been  consummated,  the  appellants,  through  their  agent,  ten- 
dered appellee  the  amount  of  his  bid  and  interest,  but  the  tender  was 
refused.  They  immediately  filed  suit  in  the  District  Court  of  the 
Fifty-sixth  Judicial  District  in  Galveston  County  against  the  sheriff, 
the  city,  and  appellee  to  set  aside  the  judgment  and  sale,  and  to  enjoin 
further  proceedings  thereunder.  For  cause  of  action  it  was  averred, 
among  other  things,  that  no  service  had  been  actually  had  upon  Ellen 

B.  Boss,  one  of  the  executors  j  that  the  judgment  was  void  because 
taken  within  a  year  of  the  death  of  Burnett;  that  neither  of  them 
received  notice  of  the  contemplated  sale,  and  that  the  property,  though 
worth  $15,000,  sold  for  $650,  a  grossly  inadequate  price.    Other  mat- 
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ters  were  pleaded  which  we  do  not  deem  it  material  to  state  in  this  con- 
nection* 

Appellee  pleaded  to  the  jurisdiction  of  the  court  which,  being  over- 
ruled, he  contested  generally  the  issues  tendered  by  appellants. 

It  was  shown  on  the  trial,  in  addition  to  the  facts  already  stated,  that 
prior  to  the  suit  in  the  Tenth  District  Court,  appellants  had  arranged 
with  the  tax  collector  of  the  city  to  pay  in  installments  such  taxes  as 
might  be  due  the  city,  but  that  when  a  part  of  that  due  on  the  prop- 
erty in  question  was  tendered  to  the  collector  he  informed  appellants 
that  the  claim  was  in  the  hands  of  the  city  attorney.  When  suit  was 
filed  the  sheriff  of  Harris  County  served  the  citation  on  J.  0.  Boss,  one 
of  the  executors  and  the  husband  of  Ellen  B.  Boss,  the  other  executor. 
That  J.  0,  Boss  took  the  citation  intended  for  his  wife,  saying  he 
would  hand  it  to  her.  That  thereupon  the  sheriff  returned  both  as 
duly  served.  That  Drouilhet  took  judgment  for  the  city  not  knowing 
that  service  had  not  actually  been  procured  on  both  as  indicated  by  the 
sheriffs  return,  and  bought  and  paid  for  the  property  without  such 
knowledge. 

It  was  shown  however  that  C.  M.  Kemp,  the  agent  of  appellants, 
when  told  by  Drouilhet  that  judgment  had  been  taken,  stated  he  did 
not  think  Mrs.  Boss  had  been  served.  This,  however,  was  a  mere  sur- 
mise, as  he  had  no  information  on  the  subject.  Drouilhet  replied  that 
if  that  was  the  case  he  would  refund  the  costs.  This  was  before  issu- 
ance of  order  of  sale  and  before  the  costs  were  paid  and  the  credit  made 
on  the  judgment  as  above  stated. 

It  was  not  sought  to  be  shown  in  this  suit  that  the  sum  sued  for  was 
not  due,  or  that  a  different  result  would  be  reached  if  the  judgment  and 
sale  should  be  set  aside.  Instead,  the  purchase  price  and  interest  was 
tendered  and  paid  into  court,  the  real  purpose  of  the  suit  being  to  set 
aside  the  sale,  and  avoid  the  payment  of  double  the  purchase  price  as 
a  means  of  redeeming  under  the  statute. 

After  hearing  the  facts  the  court  instructed  a  verdict  for  appellee 
and  there  was  judgment  accordingly. 

On  this  appeal  appellants  present  for  our  consideration  the  suffi- 
ciency of  each  and  all  the  grounds  urged  by  them  in  the  court  below 
for  the  setting  aside  of  the  judgment  and  sale. 

We  are  of  opinion  that  none  of  them  are  sufficient  for  the  purpose. 
The  judgment  rendered  by  the  District  Court  of  the  Tenth  District 
was  certainly  fair  on  its  face,  and  at  most  was  voidable.  If  it  could 
be  rightly  held  in  any  case  that  in  a  proceeding  of  this  sort  the  fact 
that  the  judgment  was  rendered  within  a  year  of  the  death  of  the  tes- 
tator, and  therefore  before  the  executors  could  be  required  to  plead 
under  the  statute,  would  avoid  the  judgment,  the  fact  remains  that  it 
does  not  appear  to  have  been  disclosed  by  the  pleadings  in  the  city's 
suit  at  what  time  decedent  died,  or  when  the  executors  were  appointed. 
It  follows  that  this  would  not  render  the  judgment  void. 

The  failure  to  serve  the  other  executor,  if  error  at  all,  could  at  most 
render  it  voidable. 
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Its  procurement  was  attended  with  no  irregularity  which  affected! 
the  fairness  of  the  sale  and  appellants  had  notice  of  its  rendition  prior 
to  the  sale. 

It  is  said  in  Crosby  v.  Baunowski,  95  Texas,  451,  that  errors  of  pro- 
cedure  in  procuring  a  judgment  valid  on  its  face  can  not  be  looked  to 
in  determining  the  validity  of  a  sale  made  under  it. 

Without  entering  into  further  details  we  hold  that  the  judgment  was 
not  void,  and  being  at  most  voidable,  the  plea  in  abatement  to  the  juris- 
diction of  the  court  should  have  been  sustained  as  to  so  much  of  the 
suit  as  questioned  the  regularity  of  its  procurement.  Nothing  is  better- 
settled  than  that  a  suit  to  enjoin  or  set  aside  a  judgment  merely  void- 
able must  be  brought  in  the  court  in  which  it  Was  rendered.  Indeed 
this  is  statutory,  and  the  portion  of  the  suit  which  seeks  to  effect  the 
sale  because  of  irregularities  in  the  procurement  of  the  judgment  could 
be  urged  with  equal  force  against  any  and  all  writs  issued  thereunder. 
It  follows  that  to  allow  such  objections  would  be  to  nullify  the  judg- 
ment. 

If  it  be  conceded  that  the  effort  to  set  aside  the  sale  on  the  ground 
that  no  notice  of  same  reached  appellants,  though  mailed  to  them,  or 
that  the  property  brought  an  inadequate  price,  or  that  Drouilhet  induced 
the  agent  of  appellants  to  believe  there  would  be  no  sale,  does  not  come- 
within  the  rule  that  suits  which  are  designed  to  arrest  the  process  or 
judgments  of  a  court  must  be  brought  in  the  court  which  rendered  the- 
judgment,  we  think  the  judgment  of  the  trial  court  should  nevertheless 
be  affirmed. 

The  undisputed  proof  is  that  notices  of  the  proposed'  sale  were  mailed! 
to  the  address  of  appellant.  The  statute  required  no  more  of  the  offi- 
cer in  that  respect,  and  the  advertisement  being  unobjectionable  either 
as  to  time  or  form,  the  point  is  without  merit. 

While  it  is  true  Drouilhet  told  appellants'  agent  Kemp  that  if  serv- 
ice had  not  been  had  upon  Mrs.  Boss  he  would  refund  the  costs,  still 
he  did  nothing  to  induce  the  agent  to  believe  there  would  be  no  sale, 
and  as  neither  appellants  nor  their  agents  took  the  trouble  thereafter 
to  advise  Drouilhet  definitely  of  the  facts  they  had  no  right  to  assume' 
that  the  attorney  for  the  city  would  wait  longer  for-  a  sum  for  which  he 
had  found  it  necessary  to*  sue.  The  sale  was  advertised  for  twenty  days 
as  required  by  law.  Appellants  had  two  agents  in  the  city.  They 
already  had  actual  knowledge  that  an  unsatisfied  judgment  was  stand- 
ing against  them  and  that  the  time  for  issuance  of  execution  had* 
arrived.  It  certainly  did  not  devolve  on  the  city  or  Drouilhet  to  give* 
further  notice.     We  think  it  clear  this  point  is  equally  without  merit. 

We  think  the  question  of  inadequacy  of  price  is  in  effect  eliminated 
from  such  cases  as  this  by  the  provision  of  the  statute  allowing  the 
owner  two  years  in  which  to  redeem  by  paying  doublfe  the  amount  of 
the  sale  price. 

Such  sales  are  not  designed  or  intended  to  result  in  a  greater  price 
than  enough  to  satisfy  the  judgment.    The  greater  the.  sum  bid  the 
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greater  the  penalty  on  the  owner.  It  is  the  policy  of  the  law  to  induce 
bidders  to  bid  the  amount  of  the  taxes,  and  avoid  the  necessity  of  a 
purchase  by  the  city.  The  reward  of  the  bidder  is  not  the  right  to  the 
difference  between  the  value  of  the  property  and  the  price  bid,  but  to 
demand  the  penalty  allowed  by  the  statute,  if  the  owner  desires  to 
redeem. 

It  is  true  the  attorney  for  the  judgment  creditor  when  he  bids  in  the 
property  is  in  no  better  position  than  the  creditor  in  matters  involving 
notice  of  irregularities  which  might  affect  the  validity  of  the  judgment 
or  sale  or  the  adequacy  of  price,  for  he  necessarily  has  notice  of  them. 
But  in -this  case  had  the  plaintiffs  been  present  they  would  have  bid 
no  more  than  the  face  of  the  judgment  and  costs,  and  this  the  appel- 
lee did. 

By  their  negligence  the  appellants  have  lost  the  right  to  assert  that 
appellee  is  not  entitled  to  the  rights  of  any  other  bidder.  The  author-* 
ities  on  the  question  of  the  right  of  an  attorney  to  bid  at  the  execution 
sale  of  his  client  are  reviewed  and  the  law  upon  the  point  clearly  set- 
tled in  Douglass  v.  Blunt,  95  Texas,  369,  and  we  regard  our  conclu- 
sions as  consistent  with  the  doctrine  announced  in  that  case. 

None  of  the  other  points  urged  require  extended  notice. 

We  are  of  opinion  the  judgment  should  be  affirmed  and  it  is  so. 
ordered. 

Affirmed. 

ON  MOTION  FOR  REHEARING, 

At  a  former  day  of  this  term  we  affirmed  the  judgment  of  the  trial 
court  in  this  cause  treating  this  action  as  a  collateral  attack  on  the 
judgment  assailed.    2  Texas  Law  Journal,  495. 

Pending  the  motion  for  rehearing  we  granted  a  writ  of  certiorari 
whereby  the  record  was  made  to  disclose  more  fully  the  facts  attending 
the  institution  of  this  suit.  As  they  were  not  and  could  not  have  been, 
included  in  the  main  opinion  we  state  them  here. 

In  the  county  of  Galveston  are  two  district  courts  for  the  trial  of 
civil  causes.  They  are  clothed  with  the  ordinary  jurisdiction  of  district 
courts  in  this  State  and  have  concurrent  territorial  jurisdiction  within, 
the  limits  of  Galveston  County.  It  is  provided  by  law  that  cases  with 
even  numbers  shall  be  docketed  in  the  Tenth  District  Court  and  the^ 
odd  numbers  in  the  Fifty-sixth  District  Court,  these  being  respectively 
the  numbers  of  the  two  courts.  The  district  clerk  of  Galveston  County 
is  the  clerk  of  both  courts  in  question. 

The  law  further  provides  that  pleadings  may  be  addressed  simply  to . 
the  "District  Court  of  Galveston  County."     It  is  also  provided  that 
causes  may  be  transferred  from  one  court  to  the  other  within  the  discre- 
tion of  the  respective  judges,  and  requires  such  transfer  in  cases  where 
the  judge  of  the  court  in  which  the  case  is  pending  is  for  any  reason, 
disqualified  to  try  it. 
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The  petition  in  the  suit  at  bar  was  addressed  in  the  terms  of  the 
statute  and  the  caption  indicated  that  it  was  designed  for  the  Tenth 
district,  but  an  odd  number  falling  to  it  the  clerk  filed  it  on  the  docket 
of  the  Fifty-sixth  District  Court.  Plaintiffs  thereupon  disclosed  to 
the  judge  thereof  the  fact  that  it  was  an  attack  upon  the  judgment  and 
process  of  the  Tenth  District  Court  and  moved  a  transfer  of  the  cause 
to  the  latter  court.  The  motion  was  granted  and  the  transfer  made. 
In  the  meantime  the  judge  of  the  Tenth  district  died.  His  successor  hav- 
ing been  of  counsel  in  the  cause  and  therefore  disqualified  to  try  it,  trans- 
ferred the  cause  to  the  Fifty-sixth  District  Court  in  obedience  to  the 
statute.  It  was  tried  in  the  latter  court  and  this  appeal  is  from  that 
judgment. 

These  facts  present  a  question  of  practice  which  so  far  as  we  know 
is  an  original  one  in  this  State.  We  think,  however,  the  contention  that 
the  attack  is  a  direct  one  on  the  judgment  and  process  assailed  may  be 
upheld  upon  two  grounds.  First.  Under  the  peculiar  legislative  pro- 
vision governing  the  two  courts  and  the  power  expressly  conferred  upon 
each  judge  to  transfer  causes  it  was  perhaps  the  duty  of  the  judge  to 
transfer  suits  improperly  brought  in  one  court  rather  than  to  dismiss; 
and  second,  the  reason  for  the  transfer  being  a  want  of  jurisdiction  in 
the  Fifty-6ixth  District  Court,  the  filing  of  the  papers  thereafter  in  the 
Tenth  District  Court  was  tantamount  to  the  institution  of  the  suit  in 
that  court. 

We  therefore  hold  that  under  the  facts  disclosed  by  the  response  to 
the  certiorari  the  suit  must  be  held  to  be  a  direct  and  not  a  collateral  at- 
tack upon  the  judgment  and  process  of  the  Tenth  District  Court. 

The  retransfer  to  the  Fifty-sixth  district  was  clearly  authorized  by 
law  and  we  are  satisfied  the  action  did  not  thereby  lose  its  nature  as  a 
direct  attack.  The  latter  court  exercising  its  jurisdiction  by  force  of 
the  order  of  transfer  made  by  the  court  in  which  the  judgment  assailed 
was  rendered,  there  was  no  danger  of  a  conflict  of  authority  or  jurisdic- 
tion which  the  rule  requiring  such  actions  to  be  brought  in  the  court 
the  proceedings  of  which  is  assailed  was  designed  to  avoid. 

The  aspects  of  the  facts  in  this  respect  being  thus  changed,  we  must 
dispose  of  questions  which  on  the  original  record  did  not  arise. 

The  judgment  assailed  was  rendered  on  March  19,  1902.  On  June 
24,  1902,  the  judgment  in  so  far  as  it  affected  a  part  of  the  property 
was  paid,  as  also  the  costs  of  suit.  It  is  made  to  appear  beyond  dispute 
that  J.  0.  Ross  was  served  with  citation  and  that  he  actually  knew  of  the 
rendition  of  the  judgment.  He  was  also  advised  by  Kemp  of  the  con- 
versation with  Drouilhet  concerning  the  lack  of  service  on  Mrs.  Ross,  but 
neither  he  nor  his  agent  within  the  fifteen  days  which  elapsed  between 
that  conversation  and  the  issuance  of  the  order  of  sale,  nor  within  the 
further  twenty  days  which  elapsed  before  the  sale  occurred,  took  the 
trouble  to  advise  Drouilhet  of  the  actual  facts  with  reference  to  the 
want  of  service  or  exercised  their  privilege  to  demand  a  refunding  of 
the  costs  according  to  the  agreement  of  Drouilhet.    Their  agent  Mont- 
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gomery  not  only  had  knowledge  of  the  rendition  of  the  judgment  but  of 
the  levy,  and  Drouilhet  made  repeated  demands  on  him  for  the  discharge 
of  the  judgment.  When  approached  about  the  course  he  had  pursued 
Drouilhet  stated  that  his  patience  had  become  exhausted  in  his  efforts  to 
collect  the  judgment. 

The  record  showed  complete  service.  J.  0.  Ross  says  he  did  not  pay 
the  judgment  sooner  because  he  did  not,  in  view  of  Drouilhet's  agree- 
ment, expect  him  to  issue  an  order  of  sale.  But  the  terms  of  that  agree- 
ment gave  them  the  privilege  of  disclosing  want  of  service  on  Mrs. 
Boss  and  demanding  a  refund  of  the  costs.  Drouilhet  had  a  right  to 
assume,  in  view  of  their  silence  and  the  sheriffs  return  of  service,  that 
Kemp's  surmise  as  to  want  of  service  was  incorrect. 

Mrs  Boss  was  not  advised  of  the  rendition  of  the  judgment  or  the 
proposed  sale,  but  we  think  that  immaterial.  Even  if  the  service  upon 
one  executor  was  not  valid  against  timely  objection  the  judgment  was 
not  thereby  rendered  void,  and  such  judgment  will  not  be  set  aside 
unless  it  is  made  to  appear  that  a  different  result  would  follow,  a  fact 
which  is  not  shown.  The  want  of  service  did  not  affect  the  sale  either 
as  to  the  sum  bid  or  otherwise.  It  is  held  in  Moore  v.  Paul,  2  Bibb 
(Ky.),  330,  that  service  on  one  executor  will  support  a  judgment  against 
the  estate.  The  rendition  of  the  judgment  within  a  year  of  the  ap- 
pointment of  the  executors  was  not  complained  of  in  the  petition  but 
,  is  made  for  the  first  time  here.  Such  fact  can  not  render  the  judg- 
ment void.  Woodley  v.  Sullivan,  92  Texas,  38.  The  right  to  the 
year  within  which  to  plead  is  clearly  in  the  nature  of  a  personal  priv- 
ilege. The  judgment  will  not  therefore  be  disturbed.  Plaintiffs,  do 
not  pretend  to  have  failed  or  refused  to  pay  the  judgment  on  that 
ground. 

Plaintiffs  also  claim  here  for  the  first  time  that  the  judgment  and 
order  of  sale  are  against  J.  0.  and  Ellen  B.  Boss  personally  and  not 
as  executors.  If  this  is  true,  and  the  question  may  now  be  made,  the  re- 
sult would  perhaps  be  the  same,  for  such  a  judgment  might  properly  have 
been  rendered.  But  we  do  not  think  the  position  of  plaintiffs  comports 
with  the  facts. 

The  suit  resulting  in  the  judgment  assailed  was  styled  City  of  Gal- 
veston against  the  Estate  of  Burnett.  J.  S.  Burnett  was  first  named 
therein  as  executor,  but  an  order  of  dismissal  as  to  him  was  had  and 
appellants  were  subsequently  made  parties. 

The  pleadings  in  that  cause  are  set  out  in  the  record  with  skeleton 
meagerness,  doubtless  due  to  the  fact  that  no  such  point  was  made  in 
the  court  below  and  the  petition  in  this  cause  containing  allegations 
that  the  suit  was  brought  against  them  in  their  capacity  as  execur 
tors.  It  also  appears  that  the  taxes  were  claimed  against  the  estate  of 
Burnett. 

The  order  of  sale  is  also  averred  to  have  been  issued  against  them  in 
a  like  capacity  and  the  levy  made  upon  the  property  of  the  estate.  The 
judgment  names  them  as  executors.    They  are  so  named  in  the  order 
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of  sale.  No  personal  judgment  is  rendered  against  them,  but  the  lien 
is  foreclosed  on  the  property  on  which  the  taxes  accrued  and  the  sheriff 
is  directed  to  proceed  against  that  and  no  other.  No  judgment  oyer  is 
awarded  in  case  the  proceeds  of  the  sale  are  insufficient  to  satisfy  the 
judgment. 

We  are  of  opinion  that  under  these  facts  the  point  is  not  well  taken. 
Without  further  discussion  we  hold  the  other  assignments  without  merit. 
The  motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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I.  Lynn  et  al.  v.  S.  B.  Burnett. 

Decided  January  23,  1904. 

1w— Administrator's  Deed  Without  Order  of  Court. 

A  deed  of  a  headlight  land  certificate  made  by  an  administrator  is  not 
available  as  a  defense  In  an  action  of  trespass  to  try  title  for  the  land  where 
no  order  of  court  authorizing  the  deed  to  be  made,  and  no  order  of  confirma- 
tion, is  shown. 

2. — Adverse  Prior  Possession — Trespass  to  Try  Title. 

Plaintiffs  vendor  had  a  pasture  of  240,000  acres  inclosed  by  a  wire  fence, 
except  at  one  corner,  where  there  was  a  gap  of  three  miles,  usually  watched 
by  a  line  rider  to  keep  the  cattle  in  and  others  out  of  the  pasture.  The  pas- 
ture company,  plaintiff's  vendor,  owned  only  about  one-half  the  tracts  in  the 
pasture,  and  the  owners  of  some  of  the  other  tracts  were  in  possession  of  their 
lands  or  grazed  cattle  in  the  pasture.  The  pastufe  company  had  no  other 
possession  of  the  tract  therein,  which  is  here  in  controversy,  consisting  of 
1226  acres,  than  resulted  from  its  being  in  the  pasture  and  grazed  over  by  the 
-company's  cattle.  Held,  not  such  possession  as  would  authorize  the  court, 
in  an  action  of  trespass  to  try  title,  to  instruct  a  verdict  for  plaintiff  on  the 
ground  of  prior  possession. 

& — 8a me— Presumption  from  Possession  Is  Rebuttable. 

The  presumption  upon  which  is  founded  the  rule  that  proof  of  prior  pos- 
session of  land  is  prima  facie  evidence  of  title  and  sufficient  to  'warrant 
recovery  against  one  without  title,  is  a  rebuttable  presumption. 

4. — 8a me— Character  of  Possession. 

Such  possession  must  be  actual,  and  must  be  so  clearly  defined  as  to 
give  the  claimant  the  exclusive  dominion  over  the  property. 

Appeal  from  the  District  Court  of  King.  Tried  below  before  Hon. 
J.  M.  Morgan. 

J.  H.  Lynn,  Montgomery  &  Hughes,  and  L.  W.  Dalton,  for  appel- 
lants. 

Hunter  &  Flood  and  J.  H.  Glasgow,  for  appellee. 

STEPHENS,  Associate  Justice. — The  court  instructed  a  verdict 
for  appellee,  who  was  plaintiff  in  the  action,  and  to  this  the  errors  are 
assigned. 

The  land  sued  for  is  the  Jeoffrey  Brown  survey  of  1226  acres  in  King 
County,  patented  April  18,  1884,  in  the  name  of  the  heirs  of  Jeoffrey 
Brown,  by  virtue  of  headright  certificate  issued  to  J.  J.  Ward,  adminis- 
trator of  the  estate  of  Jeoffrey  Brown  May  21,  1842.  Indorsed  on  this 
certificate  was  a  transfer  to  Barnett  Hicklin,  as  follows : 

"The  Republic  of  Texas,  County  of  Eed  Eiver.  This  is  to  certify 
that  I,  James  J.  Ward,  administrator  of  the  estate  of  Jeffry  Brown, 
dec'd,  do  hereby  transfer  and  do  by  these  prests  treansfer  and  convey 
unto  Barnet  Hicklin,  his  heir  and  assigns,  the  balance  of  land  unlo- 
cated  on  the  within  certificate,  which  conveyance  is  ordered  and  decreed 
by  order  of  the  probate  court  of  the  aforesaid  county. 
"Given  under  my  hand  seal  this  21st  July,  1842. 

"J.  J.  Ward  [Seal! 

"Administrator. 


336  Lynn  v.  Burnett. 

"Test :    J.  W.  Green,  M.  G.  Hall. 

"Examined  and  approved  this  the  2d  day  of  December,  A.  D.  1853. 

"W.  Y.  Todd,  Dist.  Judge." 

The  certificate  seems  to  have  been  located  by  the  widow  of  Barnett 
Hicklin,  and,  with  the  transfer  indorsed,  was  filed  in  the  General  Land 
Office  in  the  year  1859.  The  record  is  otherwise  silent  as  to  the  ex- 
istence or  nonexistence  of  probate  orders  authorizing  or  confirming  the 
purported  sale  of  the  certificate.  It  is  also  silent  as  to  who  were  the 
heirs  of  Jeoffrey  Brown.  The  evidence  tended  to  show  that  J.  L.  Hick- 
lin, who  was  an  heir  of  Barnett  Hicklin,  and  who  held  deeds  from  some 
of  the  other  heirs,  took'  actual  possession  of  the  land  in  dispute  in  the 
year  1887,  and  held  such  possession  for  several  months,  living  in  a 
"dugout"  which  he  had  made,  but  owing  to  ill  health  finally  left  and 
went  down  to  Gainesville,  where  he  died  soon  afterwards.  When  he 
took  possession  the  land  was  within  the  limits  of  a  large  pasture  used 
by  the  Louisville  Land  and  Cattle  Company,  containing  240,000  acres 
or  more,  the  company  owning  or  claiming  to  own  more  than  half 
thereof,  and  having  all  inclosed  by  a  wire  fence  except  at  the  southeast 
corner,  where  there  was  a  gap  about  three  miles  wide,  which  extended 
from  the  time  the  fence  was  built  in  the  year  1885  until  the  year  1888. 
The  company  had  a  large  herd  of  cattle  in  the  pasture  and  usually  had 
a  man  to  ride  the  line  at  this  gap  to  keep  its  cattle  in  and  other  cattle 
out.  Various  other  owners  of  lands  in  this  pasture  were  suffered  to 
reside  therein  and  to  use  the  pasture  for  grazing  their  own  cattle,  each 
in  proportion  to  the  number  of  acres  owned  or  claimed  by  him,  and  in 
some  instances  in  a  much  greater  proportion.  And  some,  it  seems,  en- 
joyed this  privilege  without  owning  any  land,  though  it  seems  to  have 
been  the  intention  of  the  company  not  to  allow  this.  The  survey  in 
controversy  was  not  used  or  occupied  by  the  cattle  company  or  anyone 
else  except  as  a  part  of  the  common  grazing  ground  when  Hicklin  went 
into  possession,  and  no  objection  seems  to  have  been  made  to  his  being 
there,  although  the  company  was  aware  of  both  his  possession  and 
claim.  Ed  C.  Baker  next  went  into  actual  possession,  claiming  an  un- 
divided interest  of  115  acres  under  duly  recorded  conveyances  from 
the  widow  and  one  of  the  heirs  of  Jonathan  Hicklin,  a  brother  of  J.  L. 
Hicklin.  His  possession  began  in  1891  and  continued  till  1898,  when 
he  was  ousted  by  a  lessee  of  the  cattle  company,  who  held  possession 
till  the  fall  of  that  year,  when  he  surrendered  it  to  Baker's  tenants,  who 
then  held  possession  till  1901,  when  Baker  sold  and  conveyed  to  ap- 
pellee, Burnett,  the  interest  he  had  acquired  from  the  widow  and  one 
of  the  heirs  of  Jonathan  Hicklin,  which  fact  was  recited  in  the  con- 
veyance. Burnett  had  just  purchased,  in  November  preceding,  all  the 
holdings  of  the  cattle  company,  including  the  land  in  controversy,  and 
purchased  the  Baker  interest  because,  as  stated  in  his  testimony,  he 
was  afraid  Baker  might  hold  by  limitation  the  land  he  had  fenced. 
The  paper  title  of  the  cattle  company  consisted  alone  of  a  warranty 
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deed  from  R.  H.  Hannah  and  wife,  E.  J.  Hannah,  dated  February  8, 
188G,  and  filed  for  record  and  duly  recorded  February  15,  1886,  in 
Baylor  County,  to  which  King  was  attached  until  it  was  organized  in 
1891,  and  that  of  Hannah  and  wife  consisted  alone  of  a  tax  deed  to 
Mrs.  R.  H.  Hannah,  made  by  the  Comptroller  in  pursuance  of  a  sale 
made  to  her  November  15,  1880,  of  an  undivided  interest  of  600  acres 
of  the  land  on  account  of  taxes  delinquent  for  the  years  1878  and  1879, 
and  a  like  tax  deed  to  R.  H.  Hannah  in  pursuance  of  a  sale  of  626 
acres  made  June  26,  1885,  on  account  of  taxes  delinquent  for  1883. 
However,  the  land  sold  June  26,  1885,  was  redeemed  by  J.  L.  Hicklin 
July  24,  1885,  and  the  money  paid  to  Hannah.  Both  of  these  tax  deeds 
were  filed  for  record  and  recorded  the  same  day  that  the  deed  from 
Hannah  and  wife  to  the  cattle  company  was  filed  for  record  and 
recorded,  February  15,  1886.  All  taxes  were  paid  by  the  cattle  com- 
pany from  1885  to  1890  inclusive,  but  when  these  payments  were  made 
was  not  shown.  That  is,  it  was  not  shown  that  the  cattle  company  paid 
any  taxes  before  it  received  its  deed  from  Hannah  and  wife.  Taxes 
for  1886  were  also  paid  by  J.  L.  Hicklin.  From  1891  to  1900,  in: 
elusive,  the  taxes  were  paid  by  the  cattle  company,  and  the  taxes  since 
then  by  Burnett.  .  Appellants,  who  were  defendants  below,  all  claimed 
undivided  interests  through  conveyances  from  the  heirs  of  Barnett 
Hicklin. 

In  instructing  a  verdict  for  appellee  for  all  the  land  sued  for  the 
court  must  have  assumed  that  appellants,  who  claimed  only  undivided 
interests  and  disclaimed  as  to  the  rest,  had  failed  to  show  a  valid  trans- 
fer of  the  certificate  to  Barnett  Hicklin,  without  which  thev  had  no 
title;  and  this  conclusion  seems  to  be  sustained  by  the  authorities. 
Tucker  v.  Murphy,  66  Texas,  355 ;  Rogers  v.  Kennard,  54  Texas,  30. 

The  court  must  also  have  concluded  that  appellee  had  established  his 
right  to  recover  by  conclusive  proof  of  possession  in  fiis  vendor,  the  cattle 
company,  prior  to  that  with  which  appellants  were  connected  or  by 
such  proof  of  five  yeajs'  adverse  possession  under  deed  or  deeds  duly 
recorded,  etc.,  since  he  failed  to  trace  his  title  to  the  sovereignty  of  the 
soil,  or  to  show  a  superior  title  under  a  common  source.  Inasmuch  as 
the  first  possession  with  which  appellants  were  connected,  which  was 
that  of  a  tenant  in  common  in  the  person  of  J.  L.  Hicklin,  had  its  in- 
ception as  early  as  the. year  1887,  and  inasmuch  as  the  possession  of  Ed 
C.  Baker  in  the  year  1891,  which  was  also  that  of  a  tenant  in  common 
inuring  to  their  benefit,  was  such  as  to  prevent  limitation  from  further 
running,  we  need  only  consider  the  question  of  prior  possession.  In 
other  words,  if  the  evidence  of  possession  in  the  cattle  company  prior 
to  that  of  J.  L.  Hicklin  was  not  such  as  to  warrant  the  court  in  with- 
drawing that  issue  from  the  jury,  clearly  there  was  no  such  evidence  of 
adverse  possession— of  a  visible  appropriation  of  the  land — prior  to  the 
completion  of  the  pasture  fence  in  1888,  which  was  less  than  five  years 
before  Baker  went  into  possession,  as  to  warrant  the  court  in  withdraw- 
ing the  issue  of  five  years  adverse  possession  from  the  jury,  the  evidence 
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of  possession  on  the  part  of  the  cattle  company  before  Hicklin  took  pos- 
session being  the  same  as  it  was  after  he  took  possession,  unless  the  com- 
pletion of  the  fence  in  1888  made  a  material  difference.  As  to  the  sug- 
gestion that  the  possession  of  Hicklin  amounted  to  nothing  because  of 
its  abandonment  by  him,  it  is  sufficient  to  say  that  the  evidence  on  this 
issue  was  by  no  means  conclusive. 

It  has  several  times  been  held  in  this  State  that  proof  of  prior  pos- 
session of  land  is  prima  facie  evidence  of  title  and  sufficient  to  warrant 
a  recovery  in  trespass  to  try  title  against  one  entering  without  title. 
Watkins  v.  Smith,  91  Texas,  591,  and  the  cases  there  cited;  Lockett  v. 
Glenn,  65  S.  W.  Eep.,  482.  The  presumption  that  the  possessor  is  the 
owner  is,  however,  a  rebuttable  presumption,  being  a  mere  rule  of  evi- 
dence and  not  a  rule  of  property.  Watkins  v.  Smith,  supra;  Robertson 
v.  Kirby,  25  Texas  Civ.  App.,  432,  61  S.  W.  Eep.,  967;  Austin  v.  Es- 
puela  Land  and  Cattle  Co.,  not  yet  reported,  2  Texas  Law  Journal,  114. 
Such  possession  must,  of  course,  be  actual,  and  must  be  so  clearly  defined 
as  to  give  the  claimant  the  exclusive  dominion  over  the  property.  Page 
v.  O'Brien,  36  Cal.,  559.  And  before  the  judge  is  authorized  to  take 
the  case  from  the  jury  the  evidence  must  be  conclusive,  leaving  no  room 
for  doubt  as  to  the  fact  of  actual  possession.  It  is  not  enough  that  the 
evidence  is  without  conflict  in  establishing  the  facts  relied  on  to  show 
actual  possession,  but  these  facts  must  themselves  conclusively  prove 
finch  possession.  It  is  often  the  case  that  there  is  no  dispute  as  to  the 
circumstances  offered  in  evidence  to  establish  a  given  fact,  such,  for  in- 
stance, as  residence  or  actual  settlement,  and  yet  the  proper  inference 
to  be  drawn  from  these  facts  involves  a  difference  of  opinion  and  should 
be  left  in  the  first  instance  to  the  jury.  The  fact  of  actual  possession 
belongs  to  this  class.  Of  course  a  case  might  and  often  does  arise  in 
which  the  facts  relied  on  to  establish  the  main  fact  at  issue  would  lead 
to  but  one  conclusion,  and  in  such  case  there  would  be  nothing  to  submit 
to  the  jury. 

Applying  these  principles  to  the  facts  of  this  case  as  stated  above, 
we  find  little  or  no  dispute  as  to  the  facts  relied  on  to  show  that  the  cat- 
tle company,  prior  to  all  others,  took  actual  possession  of  the  1226  acres 
of  land  in  controversy,  but  we  can  not  agree  with  appellee  that  these 
facts  conclusively  established  the  fact  of  actual  possession.  Not  until 
Hicklin  went  on  the  ground,  constructed  a  "dugout"  and  made  it  his 
abode  was  the  land,  if  not  fenced,  ever  visibly  occupied,  that  is,  "used 
or  employed  in  an  exclusive  manner,"  as  that  word  is  defined.  It  is 
possible  or  even  probable  that  the  cattle  of  said  company  may  have 
grazed  upon,  and  its  "cowboys"  ridden  over  the  land,  but  that  was  of 
little  or  no  consequence.  Unless,  then,  the  claimed  inclosure  was  such 
in  1887,  when  Hicklin  took  possession,  as  to  constitute,  undisputably, 
actual  possession,  the  cattle  company  had  none,  or  rather  the  court  was 
not  warranted  in  holding  that  it  had.  This  inclosure  consisted  of  a  wire 
fenoe  about  sixty-eight  miles  long,  which,  it  seems,  was  at  no  place 
nearer  than  about  fifteen  miles  to  the  land  in  controversy,  and  was  open 
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at  both  ends,  that  is,  it  lacked  about  a  league  of  closing.  Through  this 
gap  Hicklin  could  and  may  have  passed  to  take  possession  of  the  land 
in  dispute  without  ever  knowing  or  suspecting  that  possession  thereof 
was  had  or  even  claimed  by  another.  He  was  allowed  to  remain  in  pos- 
session for  several  months  and  so  long  as  he  stayed  there  without  objec- 
tion from  the  cattle  company,  as  were  very  many  others  who  owned  01; 
claimed  lands  in  the  large  territory  partially  inclosed  by  the  fenc$, 
which  was  itself  a  circumstance  to  be  considered  by  the  jury  in  deter- 
mining whether  the  company  had  or  claimed  possession.  But  it  is  in- 
sisted that  the  company  had  a  line  rider  there  to  mind  this  "little  three- 
mile  gap,"  as  appellee  is  pleased  to  term  it,  and  that  it  was  thus  in  effect 
closed.  Without  questioning  that  possession  of  land  might  be  taken 
and  held  by  such  means,  we  think  the  proof  that  the  company  usually 
had  a  man  to  ride  the  line  there  to  keep  its  cattle  in  and  the  cattle  of 
others  out  failed  to  conclusively  show  either  that  the  gap  was  thus  in 
effect  closed  or  that  this  was  done  for  the  purpose  of  holding  possession 
of  the  land  in  controversy.  Without  further  comment,  we  conclude  that 
appellants  were  at  least  entitled  to  have  the  issue  of  prior  possession  go 
to  the  jury. 

As  to  the  contention  of  appellants  that  the  possession  of  the  cattle 
company  should  be  referred  to  its  tax  title  which  it  is  claimed  was  void, 
we  incline  to  the  opinion  that  the  law  arising  on  the  facts  found  in  this 
record  would  not  warrant  us  in  so  holding.  If  the  company  had  posses- 
sion in  1886  when  it  acquired  the  tax  title,  the  evidence  tended  to  show 
that  this  possession  had  its  inception  during  the  preceding  year,  before 
the  tax  title  was  acquired.  Besides,  in  order  to  rebut  the  presumption 
of  title  arising  from  possession,  it  was  incumbent  on  appellants  to  show 
affirmatively  the  facts  rendering  the  tax  sale  a  nullity.  It  is  insisted, 
however,  that  the  tax  title  was  void  on  its  face,  but  we  need  not  now, 
and  it  will  probably  not  be  necessary  to,  on  another  trial,  determine  that 
question. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


340  Land  and  Live  Stock  Co.  v.  Evehett. 

Tucson  Land  and  Live  Stock  Company  v.  J.  N.  Eveeett. 

Decided  January  23,  1904. 

1w— Trespass— Justification— Lease. 

In  an  action  for  wrongfully  herding  horses  on  plaintiff's  land  it  was  no 
justification  that  defendant  had  consent  so  to  do  from  one  who  had  leased 
the  land  from  plaintiff  but  whose  lease  had  not  then  gone  into  effect. 

2*— Charge — Preponderance  of  Evidence. 

It  is  not  necessary  for  the  charge  to  define  the  term  "preponderance  of 
evidence."    Following  Railway  v.  Reagan,  34  S.  W.  Rep.,  796. 

Appeal  from  the  County  Court  of  Nolan.  Tried  below  before  Hon. 
W.  L.  Grogan,  Special  Judge. 

Beall  &  Beallj  for  appellant. 

J.  F.  Eidson,  for  appellee. 

STEPHENS,  Associate  Justice. — If  appellee  wrongfully  herded 
his  horses  on  the  land  of  appellant,  as  alleged  and  as  the  evidence  tended 
to  prove,  the  consent  of  one  Linthicum,  whose  lease  from  appellant  had 
not  at  the  time  of  such  herding  gone  into  effect,  was  no  justification,  and 
the  court  erred,  as  assigned,  in  submitting  this  issue  to  the  jury.  What 
passed  between  appellee  and  Linthicum  could  only  have  been  relevant 
to  the  issue  of  vindictive  damages. 

The  charge  quoted  in  the  second  assignment  was  objectionable  for 
the  reason  given  in  the  proposition  under  that  assignment. 

The  charge  complained  of  in  the  third  assignment,  which  undertook 
to  define  "preponderance  of  evidence,"  if  not  in  itself  erroneous,  was 
superfluous,  and  should  be  omitted  on  the  next  trial.  Railway  t. 
Eeagan,  34  S.  W.  Rep.,  796. 

The  judgment  is  reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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0.  F.  Parks  et  al.  v.  Dallas  Terminal  Railway  and  Union 

Depot  Company. 

Decided  January  23,  1904. 

1-— Condemnation  of  Land — Acceptance  of  Judgment—- Appeal. 

Where  on  the  trial  in  the  county  court  of  an  action  to  condemn  land 
tor  railway  purposes  there  was  a  Judgment  of  condemnation  awarding  dam- 
ages to  the  owner  in  a  stated  sum,  and  the  railway  company  deposited  in 
court  the  amount  so  adjudged  against  it,  and  the  land  owner  receipted  the 
judgment  and  withdrew  the  money,  this  concluded  his  right  to  prosecute  a 
writ  of  error  to  have  the  judgment  reversed.  The  statute  of  1899  (Gen.  Laws 
26th  Leg.,  p.  103)  permitting  railroads  and  other  corporations,  pending  an 
appeal  in  condemnation  proceedings,  to  take  possession  of  the  land  upon  de- 
posit of  the  amount  of  damages  awarded,  does  not  apply  to  a  case  of  this 
kind  so  as  to  save  the  right  of  appeal  to  the  land  owner  after  he  has  ac- 
cepted the  Judgment. 

Error  from  the  County  Court  of  Dallas.  Tried  below  before  Hon.  E. 
D.  Lauderdale. 

Cobb  &  Avery,  for  plaintiffs  in  error. 

Bonner  &  Gilbert  and  J.  C.  Roberts,  for  defendant  in  error. 

BOOKHOUT,  Associate  Justice.— On  March  13,  1902,  Dallas  Ter- 
minal Kailway  and  Union  Depot  Company,  a  railway  corporation,  pre- 
sented its  petition  to  the  county  judge  of  Dallas  County,  Texas,  praying 
for  the  condemnation  of  certain  property  therein  described,  belonging 
to  plaintiffs  in  error.  Commissioners  were  appointed  as  required  by  law, 
who,  after  hearing,  filed  their  award  in  the  County  Court  of  Dallas 
County,  Texas,  March  26,  1902,  to  which  award  plaintiffs  in  error  filed 
their  objection.  On  September  27,  1902,  said  cause  was  duly  tried  in 
the  County  Court  of  Dallas  County,  Texas,  before  a  jury,  and  a  verdict 
was  rendered  in  favor  of  plaintiffs  in  error  for  the  sum  of  $3500,  upon 
which  verdict  the  court  rendered  judgment  in  their  favor  for  the  sum 
of  $3500,  with  6  per  cent  interest  from  date  until  paid,  and  costs  of  suit ; 
and  that  upon  the  payment  of  said  judgment  by  the  defendant  in  eror, 
to  plaintiffs  in  error,  or  into  court  for  their  benefit,  the  land  sought  to 
be  condemned  be  devested  out  of  plaintiffs  in  error  and  vested  in  defend- 
ant in  error.  Plaintiffs  in  error  filed  a  motion  for  a  new  trial.  On  Oc- 
tober 1,  1902,  defendant  in  error  paid  into  court  $3500,  the  amount  of 
said  judgment,  and  $6.90  interest  thereon.  On  October  18,  1902,  the 
court  overruled  the  motion  for  a  new  trial  by  plaintiffs  in  error,  and  on 
the  same  day,  to  wit,  October  18,  1902,  plaintiffs  in  error  voluntarily 
drew  from  the  court  said  sum  of  $3506.90,  and  receipted  the  judgment 
in  words  and  figures  as  follows :  "Received  of  A.  S.  Jackson,  Co.  Clerk, 
three  thousand  five  hundred,  six  and  90-100  ($3506.90)  dollars  in  full 
of  this  judgment  and  interest,  this  October  18,  1902.  Cobb  &  Avery, 
Attornevs  for  def dts." 

On  September  11,  1903,  plaintiffs  in  error  filed  their  petition  in  error 
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and  cost  bond  in  the  sum  of  $250,  and  took  out  transcript  and  filed  the 
same  in  this  court  on  the  5th  day  of  December,  1903. 

The  defendant  in  error  moves  the  court  to  dismiss  the  writ  of  error 
on  the  ground  that  the  plaintiffs  in  error,  having  accepted  the  benefits 
of  the  judgment  of  which  they  complain  cjin  not  prosecute  a  writ  of 
error  to  reverse  the  same.  As  a  general  rule  a  party  can  not  accept  the 
benefits  of  an  adjudication  and  then  appeal  from  the  judgment.  Mat- 
low  v.  Cox,  25  Texas,  578;  Dunham  v.  Randall,  11  Texas  Civ.  App., 
265,  32  S.  W.  Rep.,  720;  2  Enc.  of  PL  and  Prac,  p.  174.  And  it  is 
held  by  the  Court  of  Civil  Appeals  for  the  Second  District  that  this' 
rule  is  applicable  to  proceedings  for  the  condemnation  of  land  under 
the  railroad  right  of  way  statute.  Twombly  v.  Chicago,  R.  I.  &  S.  P. 
Ry.  Co.,  31  S.  W.  Rep.,  81 ;  and  see,  also,  Lewis  on  Em.  Dom.,  sec.  556. 

The  plaintiffs  in  error  cite  the  statute  of  1899  (Gen.  Laws,  26th  Leg., 
p.  103),  and  contend  that  by  reason  of  the  provisions  of  this  statute  they 
are  authorized  to  prosecute  their  writ. of  error,  notwithstanding  they 
have  accepted  the  benefits  of  the  judgment  from  which  they  appeal. 
This  statute  was  enacted,  as  stated  in  its  caption,  "to  permit  railroad 
and  other  corporations  having  the  right  of  eminent  domain,  to  enter 
upon  and  take  possession  of  property  sought  to  be  condemned,  pending 
litigation,  upon  the  payment  or  security  of  the  award  of  the  commis- 
sioners appointed  to  appraise,  and  costs ;  and  the  deposit  of  money  suffi- 
cient to  cover  additional  damages  that  may  be  adjudged  and  the  giving 
of  bond  for  future  costs  and  to  repeal  laws  in  conflict  herewith." 

The  statute  expressly  provides  that  "if  the  cause  should  be  appealed 
from  the  decision  of  the  county  court,  the  appeal  shall  be  governed  by 
the  same  law  as  in  other  cases ;  except  the  judgment  of  the  county  court 
shall  not  be  suspended  thereby ." 

Thus,  it  is  seen,  the  appeal  is  to  be  governed  by  the  general  statutes 
relating  to  appeals,  except  the  judgment  is  not  to  be  suspended  thereby, 
The  exception  is  made  for  the  purpose  of  permitting  the  railroad  or 
other  corporations,  upon  complying  with  the  conditions  of  the  statute, 
to  take  possession  of  the  land  and  continue  its  work.  After  the  award 
by  the  commissioners  appointed  to  assess  the  damages  the  railroad  com- 
pany excepted  thereto  and  the  case  was  then  in  the  county  court,  and 
upon  the  verdict  of  the  jury  judgment  was  rendered  for  $3500  and  in- 
terest in  favor  of  defendants.  The  railroad  company  thereupon  depos- 
ited the  amount  of  judgment  with  interest  and  costs  in  court  for  the 
benefit  of  defendants  in  error.  The  defendants  in  error  accepted  the 
same  and  executed  a  receipt  in  full  of  the  judgment.  Thereafter  they 
prosecute  this  writ  of  error  to  reverse  the  judgment.  This  they  could 
not  do.  They  were  not  compelled  to  accept  the  damages  and  receipt  the 
judgment.  Their  act  in  so  doing  was  voluntary.  It  is  not  like  the  act 
of  the  railroad  company  in  making  the  deposit  in  court.  This  the 
statute  required  to  be  done  before  the  company  could  enter  upon  and 
take  possession  of  the  property.  Such  payment  is  compulsory  in  that 
it  must  be  made  before  the  company  could  enter  upon  and  take  posses- 
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sion  of  the  land.  As  stated,  the  object  of  the  statute  is  to  provide  a  mode 
of  procedure  whereby  the  railroad  or  other  corporation  having  the  right 
of  eminent  domain  can  enter  upon  and  take  possession  of  the  property 
sought  to  be  condemned  pending  litigation.  It  does  not  change  the 
manner  of  appeal  further  than  that  an  appeal  is  not  to  suspend  the  judg- 
ment 

We  are  cited  by  plaintiffs  in  error  to  the  ruling  in  the  States  of  Ohio 
and  Indiana  to  the  effect  that  where  a  railroad  company,  in  proceed- 
ings instituted  by  it  for  condemnation  of  its  right  of  way,  pays  the  dam- 
ages awarded  by  the  court  to  the  clerk  thereof  and  enters  into  posses- 
sion of  the  land,  the  fact  that  the  company  has  perfected  an  appeal 
from  the  judgment  does  not  justify  the  clerk  in  refusing  to  pay  back 
the  damages  to  the  owner  or  prevent  the  latter  from  taking  proceedings 
to  recover  the  same.  Meily  v.  Zwimehley,  23  Ohio  St.,  628;  Meyer  v. 
State,  125  Ind.,  335. 

This  ruling  is  based  upon  the  statutes  of  those  States.  It  is  to  be 
noted  that  the  appeal  was  by  the  railroad  company,  and  not  by  the  owner 
of  the  land.  This  fact  would  distinguish  this  case  from  the  cases  cited. 
We  do  not  hold  that  pending  an  appeal  by  the  railroad  company  the  de- 
fendants in  judgment  would  not  be  entitled  to  the  benefits  of  the  judg- 
ment. This  question  is  not  involved  in  this  appeal.  We  conclude  that 
the  motion  to  dismiss  the  writ  of  error  is  well  taken,  and  the  same  is 
sustained. 

Writ  of  error  dismissed. 


344  Holman  v.  Pattebson. 

J.  Q.  Holman  et  al.  v.  Ed  M.  Patterson. 

Decided  January  23,  1904. 

1.— Easement — Way  of  Necessity. 

Where  the  owner  of  land  which  is  wholly  surrounded  by  other  lands 
owned  by  himself,  or  partly  by  lands  owned  by  himself  and  partly  by  lands  of 
a  stranger,  sells  it  to  another,  a  way  of  necessity  arises  to  the  grantee,  and 
he  is  entitled  to  a  right  of  way  through  the  lands  of  the  grantor.  Such  right 
is  an  incident  to  the  grant,  and  need  not  be  expressly  given  in  the  deed.  The 
title  to  the  soil  remains  in  the  grantor,  and  the  right  of  way  ceases  whenever 
the  way  ho  longer  exists. 

2.— Same — Right  as  Reserved  to  Grantor. 

The  rule  also  applies  where  the  grantor  retains  the  Inside  land  and  con- 
veys the  exterior  land,  a  right  of  way  in  such  case  being  reserved  by  Implica- 
tion, since  it  will  not  be  presumed  that  it  was  the  grantor's  intention  to  con- 
vey in  such  manner  as  to  deprive  himself  of  the  enjoyment  of  the  remaining 
land. 

3. — Same — Pleadings  Given  in  Evidence. 

In  an  action  for  a  way  of  necessity  across  surrounding  lands  it  was  com- 
petent for  plaintiff  to  give  in  evidence  the  pleadings  of  defendants  asserting 
their  ownership  of  the  surrounding  lands. 

4.— Same— Judgment — Public  Road. 

A  judgment  in  such  action  which  does  no  more  than  grant  an  easement 
to  plaintiff  of  ingress  and  egress  to  and  from  his  land  does  not  establish  a 
road  for  public  use. 

Appeal  from  the  District  Court  of  Dallas.    Tried  below  before  Hon. 
T.  F.  Nash. 

Saner  &  Saner,  for  appellants. 

Randolph  Paine  and  W.  A.  Kemp,  for  appellee. 


TALBOT,  Associate  Justice. — J.  M.  Patterson  and  his  wife,  Sarah 
E.  Patterson,  formerly  owned  lots  Nos.  12,  13,  18  and  19  in  block  No. 
229,  in  the  city  of  Dallas,  Texas.  On  the  25th  day  of  August  they  con- 
veyed, by  deed  duly  executed  to  their  son,  Ed  M.  Patterson,  appellee 
herein,  all  of  said  lots  12  and  19,  and  a  strip  13  feet  by  25  feet  off  the 
rear  ends  of  the  northeast  halves  of  said  lots  Nos.  13  and  18.  Lot  12 
lies  contiguous  to  and  northeast  of  lot  13,  and  both  front  on  Ross  Ave- 
nue ;  and  lot  19  lies  northeast  of  and  contiguous  to  lot  18  and  immedi- 
ately south  oi  lot  12,  and  lot  18  lies  immediately  south  of  lot  13,  and 
both  18  and  19  front  on  Camp  Street.  There  is  no  alley  between  the 
rear  ends  of  lots  12  and  13  and  18  and  19,  and  the  fractional  lot  13  feet 
by  25  feet  being  taken  from  the  rear  ends  of  lots  13  and  18,  is  about 
midway  between  Eoss  Avenue  and  Camp  Street,  and  is  wholly  sur- 
rounded by  lots  12  and  19  on  the  northeast  and  the  balance  of  lots  13  and 
18  on  north,  south  and  west.  Said  lots  12  and  19  and  13  and  18  are 
about  50  feet  wide  by  100  feet  long  each.  In  conveying  lots  12  and  19 
and  the  fractional  lot  13  by  25  feet  to  appellee,  the  said  J.  M.  Patterson 
and  wife  reserved  to  themselves  a  "life  interest"  therein.  What  this 
"life  interest"  was,  more  than  the  expression  indicates,  does  not  appear. 
On  the  8th  day  of  March,  1901,  J.  M.  Patterson  and  wife  and  appellee, 
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Ed  M.  Patterson,  by  separate  warranty  deeds  conveyed  to  appellants,  J. 
Q.  Holman  and  Annie  W.  Holman,  said  lots  12  and  19,  and  at  this  time 
his  fractional  lot  was  surrounded  with  a  fence.  Prior  to  this  last  date 
appellants  Holman  and  Hughes  had  bought  all  of  said  lots  13  and  18, 
except  appellee's  fractional  part  thereof,  from  parties  to  whom  J.  M. 
Patterson  and  wife  had  conveyed.  On  June  4,  1902,  J.  M.  Patterson 
and  his  wife,  Sarah  E.  Patterson,  by  quitclaim  deed  conveyed  to  appel- 
lee, Ed  M.  Patterson,  all  the  interest  they  had  reserved  or  had  in  and  to 
said  fractional  lot  13  by  25  feet.  At  the  date  of  the  institution  of  this 
suit  appellee,  Ed  M.  Patterson,  was  the  sole  owner  of  the  said  parcel 
of  land  13  feet  by  25  feet;  the  said  Holman  and  wife  were  the  owners 
of  said  lots  12  and  19,  and  the  said  Holman  and  Hughes  were  the  joint 
owners  of  the  remaining  portion  of  said  lots  13  and  18.  Appellants  had 
built  upon  said  lots  owned  by  them  barns  and  sheds  of  the  approximate 
value  of  $1500,  and  were  using  the  same,  among  other  things,  for  a 
lumber  yard.  Some  part  of  the  sheds  or  barns  built  by  appellants  Hol- 
man and  Hughes  extended  over  on  lots  12  and  19,  and  between  said 
lots  and  appellee's  fractional  lot,  and  appellant  Hughes  owned  a  half 
interest  in  said  sheds.  Before  this  suit  was  brought  appellants  had 
inclosed  the  entire  property  with  a  fence,  rented  a  part  of  it  to  appellant 
Chick,  and  appellee's  ingress  and  egress  to  and  from  his  said  fractional 
lot  was  entirely  cut  off. 

There  was  no  express  reservation  or  mention  of  a  right  of  way  in  ap- 
pellee's deed  to  appellants  Holman  and  wife  for  lots  12  and  19,  nor  in 
any  of  the  deeds  conveying  the  property  mentioned. 

Being  desirous  of  building  a  house  on  his  said  fractional  lot,  and 
having  been  refused  admission  to  the  same,  appellee  brought  this  suit, 
and  prayed  the  court,  in  the  event  appellants  refused  to  point  out  a  way, 
that  the  court  grant,  define  and  establish  for  his  use  a  right  of  way  over 
appellants'  lands,  as  suggested  and  described  in  his  petition.  All  the 
appellants  answered  by  general  demurrers,  special  exceptions  and  gen- 
eral denial.  Holman  and  wife  pleaded  specially,  in  substance,  that  they 
owned  said  lots  12  and  19  and  an  undivided  one-half  interest  in  said 
lots  13  and  18;  and  that  appellant  Hughes  owns  the  other  half  interest; 
that  they  had  bought  the  same  from  different  parties  and  had  no  notice 
of  any  claim  of  right  of  way  by  appellee ;  that  none  had  been  asserted, 
and  that  their  interest  in  lots  13  and  18  had  been  bought  from  adverse 
parties  to  plaintiff;  that  appellants  Holman  and  wife  had  bought  lots 
12  and  19.  from  appellee,  paying  him  therefor  the  sum  of  $3000,  and 
receiving  from  him  a  general  warranty  deed.  That  appellee  knew  ap- 
pellants were  making  valuable  improvements  on  the  property,  asserted 
no  right  to  a  way  over  their  property  of  his,  and  is  estopped  now  to  claim 
such  way.  They  set  up  their  improvements  and  asked  judgment  for 
their  damages  in  case  a  right  of  waj*  was  established  as  prayed  for  by 
appellee. 

Appellant  J.  V.  Hughes,  in  addition  to  his  general  and  special  de- 
murrers, pleaded  that  he  owned  an  undivided  one-half  interest  in  said 
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lots  13  and  18,  and  that  he  bought  the  same  for  a  valuable  consideration, 
in  good  faith,  from  adverse  parties  to  appellee,  without  notice;  that  he 
acquired  said  property  prior  to  the  time  that  appellee  alleges  he  acquired 
his;  that  appellee  owned  land  through  which  he  could  have  reserved  a 
right  of  way  to  his  property;  but  that  he  had  sold  it  to  other  parties; 
that  he  had  erected  valuable  improvements  which  would  be  destroyed  if 
the  right  of  way  was  granted  to  appellee,  and  prayed  in  such  event  he 
recover  his  damages. 

Appellant  Chick  pleaded  specially  that  he  had,  for  a  valuable  con- 
sideration and  without  notice  of  any  claim  on  the  part  of  appellee  to 
the  right  of  way  sought,  leased  certain  buildings  and  premises  from  hie 
codefendants,  and  that  if  such  right  of  way  was  established  it  would 
disturb  him  of  his  lease  and  damage  him  $550,  and  prayed  judgment 
for  that  amount  in  the  event  such  right  of  way  was  granted. 

The  case  was  tried  before  the  court  without  a  jury,  and  judgment  ren- 
dered in  favor  of  appellee  for  a  road  or  passageway  ten  feet  wide  through 
said  lot  19,  belonging  to  appellants  Holman  and  wife,  extending  to  Camp 
Street,  as  defined  in  appellee's  petition,  and  directing  the  sheriff  to 
remove  obstructions  therefrom,  and  that  costs  of  suit  be  taxed  against 
appellants,  and  they  recover  nothing  on  their  pleas  for  damages. 

There  was  no  error  in  the  action  of  the  court  in  admitting  in  evidence> 
over  the  objections  of  appellants,  their  answers,  the  several  deeds  offered 
and  the  oral  testimony  of  appellee.  Appellants  J.  Q.  Holman  and  wife 
and  J.  V.  Hughes  had  specially  pleaded  their  title  and  ownership  of 
all  the  land  adjoining  and  surrounding  appellee's  lot,  and  the  appellant: 
Chick  that  his  possession  was  as  lessee  of  said  Holman  and  Hughes,  and 
their  answers  were  competent  evidence  to  be  considered  in  the  establish^ 
ment  of  such  facts.  The  execution  of  the  deeds  was  sufficiently  proven,, 
and  the  oral  testimony  of  appellee  was  in  harmony  with  the  allegationa 
of  appellants'  answers,  and  not  contradictory  of  the  terms  and  contents, 
of  6aid  deeds.  Besides,  appellant  J.  Q.  Holman  testified,  at  his  owxk 
instance  and  the  instance  of  the  other  appellants,  that  he  had  bought 
from  appellee,  receiving  therefor  a  warranty  deed,  said  lots  Nos.  12  and 
19 ;  that  he  and  appellant  Hughes  owned  all  of  said  13  and  18  except  the- 
part  claimed  by  appellee,  and  that  appellant  Chick  had  leased  a  part, 
of  the  premises,  but  had  abandoned  his  lease  two  months  before  the  trial.. 

It  is  well  established  that  when  the  owner  of  a  parcel  of  land  which 
is  wholly  surrounded  by  other  lands  owned  by  himself,  or  partly  by  land 
owned  by  himself  and  partly  by  land  of  a  stranger,  sells  it  to  another,  a 
way  of  necessity  arises  to  the  grantee,  and  he  is  entitled  to  a  right  of 
way  through  the  land  of  the  grantor  to  arrive  at  the  land  so  purchased. 
This  right,  it  is  said,  is  an  incident  to  the  grant  and  need  not  be- 
expressly  granted  in  the  deed;  that  it  is  impliedly  granted  in  the  deed 
by  which  the  land  sold  is  conveyed,  and  is  an  application  of  the  princi- 
ple that  whenever  one  conveys  property  he  also  conveys  whatever  is  nec- 
essary for  its  beneficial  use  and  enjoyment.  The  title  to  the  soil  remains 
in  the  owner,  and  the  right  to  the  way  ceases  whenever  the  necessity  no. 
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longer  exists.    It  is  also  well  settled  that  the  same  rule  will  apply  if 
the  grantor  retains  the  inside  or  interior  and  conveys  the  exterior  land. 

In  the  case  of  Collins  v.  Prentice,  15  Conn.,  — ,  it  is  said:  "The 
way  in  the  one  case,  in  contemplation  of  law,  is  granted  by  the  deed, 
and  in  the  other  case  is  reserved.  For  the  law  will  not  presume  that  it 
was  the  intention  of  the  parties  that  one  should  convey  land  to  the  other 
in  such  manner  that  the  grantee  could  derive  no  benefit  from  the  con- 
veyance; nor  that  he  should  so  convey  a  portion  as  to  deprive  himself 
of  the  enjoyment  of  the  remainder.  The  law  under  such  circumstances 
will  give  effect  to  the  grant  according  to  the  presumed  intent  of  the  par- 
ties." See,  also,  Alley  v.  Carleton,  29  Texas,  74;  Krugel  v.  Nitschmaun, 
40  S.  W.  Rep.,  68;  Am.  and  Eng.  Enc.  of  Law,  97;  94  Am.  Dec.,  260; 
Sigmon  v.  Lewis,  14  N.  J.,  444;  Pierce  v.  Sellick,  18  Conn.,  328;  Bing- 
ham v.  Smith,  4  Gray,  297.  Applying  the  principle  here  announced 
to  the  facts  of  this  case,  it  must  be  held  that  a  way  of  necessity  in  the 
use  and  enjoyment  of  appellee's  property  has  arisen  to  him,  and  that  such 
way  was  impliedly  reserved  over  lots  12  and  19  in  the  deed  by  which 
said  lots  were  conveyed  to  appellants  Holman  and  wife.  That  the  deed 
of  conveyance  to  appellants  contained  terms  of  general  warranty  and 
the  appellee  may  have  known  that  appellants  were  making  improvements 
upon  the  lots  and  asserted  no  right  of  way  at  the  time,  does  not  vary  the 
rule.  The  principle  of  estoppel  invoked  is  not  applicable.  The  right  to 
this  way,  however,  is  but  an  incident  to  the  estate  granted  appellants, 
and  must  be  restricted  to  a  necessary  and  reasonable  use  of  said  way  by 
appellee  in  going  to  and  from  his  said  property. 

The  complaint  urged  to  the  judgment  of  the  court  below,  to  the  effect 
that  the  same  established  a  road  for  public  use,  is  not  sustained  by  the 
record.  The  judgment  does  no  more  than  grant  an  easement  to  appel- 
lee of  ingress  and  egress  to  and  from  his  lot  of  land,  and  the  appellant* 
having  declined  to  suggest  or  designate  where  such  way  should  be  located, 
the  same  is  defined  by  the  judgment,  and  no  greater  right  is  conferred 
than  is  consistent  with  the  law  upon  the  subject.  The  judgment  wherein 
it  provides  for  the  removal  of  obstructions  to  the  use  of  the  easement 
granted  must  be  construed  to  mean  simply  the  opening  of  said  way  by 
the  sheriff,  and  not  the  expenditure  of  work  and  money  thereon  by  him 
for  its  betterment. 

Assignments  not  discussed  have  been  considered,  with  the  conclusion 
reached  that  no  reversible  error  is  therein  shown.  The  judgment  of 
the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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H.  P.  Bonner  et  al.  v.  0.  A.  Bonner. 

Decided  January  23,  1904. 

1.— Statute  of  Frauds— Parol  Gift  of  Land — Possession  and  Improvements. 

The  taking  possession  and  making  valuable  improvements  on  the  faith 
of  the  gift  are  essential  ingredients  to  take  a  parol  gift  of  land  out  of  the 
operation  of  the  statute  of  frauds  and  make  it  binding. 

2. — Same— Parol  Partition  of  Land  to  Children— Acquiescence. 

But  actual  possession  and  improvements  are  not  necessary  in  a  case 
where  a  father  divided  his  estate  among  his  children  by  parol  gift  and  par- 
tition of  lands  prior  to  his  death,  and  the  children  have  each  held  and  claimed 
their  parts  in  severalty  for  more  than  twenty  years,  since  such  partition  is 
binding  upon  them. 

3-— Same— Parol  Lease— Possession. 

Where  the  issue  of  limitations  was  in  the  case  It  was  competent  for 
plaintiff  to  prove  that  possession  of  the  land  by  defendants'  ancestor  was 
by  virtue  of  a  lease  by  and  under  him,  plaintiff,  although  it  was  a  parol  lease, 
and  for  a  longer  period  than  one  year. 

4.— Common  Source — Tax  Deed. 

A  tax  deed  purporting  to  evidence  the  sale  of  land  of  an  unknown  owner 
can  not  be  given  in  evidence  in  trespass  to  try  title  to  show  that  the  parties 
do  not  claim  from  a  common  source,  since  it  can  not  be  known  from  such 
deed  whether  they  claim  from  the  same  or  a  different  source. 

Appeal  from  the  District  Court  of  Freestone.  Tried  below  before 
Hon.  L.  B.  Cobb. 

W.  B.  Moss,  W.  R.  Boyd,  J.  0.  Anderson,  and  Callicutt  dc  Call,  for 
appellants. 

T.  H.  Bonner,  C.  L.  Watson,  and  Anderson  &  Anderson,  for  appellee. 

TALBOT,  Associate  Justice. — This  is  an  action  in  the  nature  of 
trespass  to  try  title,  instituted  by  0.  A.  Bonner,  appellee,  against  Mrs. 
Martha  Bonner,  W.  P.  Bonner,  Mary  E.  Richards  and  her  husband 
W.  E.  Eichards,  J.  A.  Bonner,  Annie  W.  Anderson  and  her  husband 
A.  D.  Anderson,  and  Sallie  Belle  Bobinson  and  her  husband  W.  B. 
Bobinson,  in  the  District  Court  of  Freestone  County  on  the  20th  day 
of  January,  1902,  to  recover  possession  of  and  quiet  his  title  to  about 
1000  acres  of  land,  a  part  of  the  James  James  survey. 

Appellee,  O.  A.  Bonner,  alleged  in  substance  that  his  father,  Dr.  John 
Bonner,  gave  him  by  parol  gift  and  partition,  as  his  part  of  his  estate, 
the  said  land  in  controversy,  and  that  at  the  death  of  his  father  he  took 
possession  of  the  same  and  has  been  in  actual  peaceable  and  adverse  pos- 
session of  said  land  under  said  gift  and  partition  since  his  father's  death, 
a  period  of  more  than  twenty  years ;  and  that  he  made  valuable  improve- 
ments on  said  land  prior  to  the  institution  of  this  suit.  That  on  or 
about  the  1st  day  of  January,  1900,  Dr.  James  I.  Bonner,  deceased, 
defendants'  grantor,  entered  upon  said  land  and  ejected  him  therefrom, 
and  defendants  continue  to  withhold  possession  from  him.  He  further 
alleges  that  the  said  Dr.  John  Bonner,,  deceased,  prior  to  his  death,  by 
parol  gift  divided  out  his  lands  and  other  property  to  his  children.    That 
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Dr.  James  I.  Bonner,  deceased,  received  by  parol  gift  and  partition  at 
the  same  time  his  portion  of  said  estate  of  equal  value  with  the  other 
children.  That  the  lands  so  given  to  the  said  James  I.  Bonner  in  said 
partition  is  now  claimed  by  the  appellants  as  heirs  of  the  said  James 
I.  Bonner,  deceased,  under  and  by  virtue  of  said  parol  gift  and  partition. 
That  all  of  the  heirs  of  the  said  Dr.  John  Bonner,  deceased,  ratified 
said  partition  by  accepting  same  and  taking  possession  of  said  lands, 
and  are  now  occupying  and  enjoying  the  peaceable  and  uninterrupted 
possession  of  the  same  and  have  been  since  the  death  of  said  John 
Bonner,  deceased,  a  period  of  more  than  twenty  y&rs.  That  all  the 
heirs  of  the  said  John  Bonner,  deceased,  accepted  said  gift  and  partition 
and  have  since  recognized  and  admitted  that  title  passed  in  partition  to 
each  to  the  land  and  property  thus  given  by  their  father  to  each  of  them 
and  to  the  exclusion  of  the  other. 

Appellee  further  alleges  in  substance  that  on  or  about  the  1st  day 
of  November,  1884,  Dr.  James  I.  Bonner  agreed  with  him  that  if  he 
would  give  him,  Dr.  James' I.  Bonner,  the  use  of  the  pasturage  of  a 
portion  of  his  above  described  land,  to  wit,  about  400  acres,  that  he,  the 
said  James  I.  Bonner,  would  fence  it  in  and  keep  up  the  fence  for  and 
in  consideration  of  the  use  of  the  same  as  a  pasture  for  his  stock,  and 
would  annually  pay  the  State  and  county  taxes  due  not  only  on  the 
land  he  thus  inclosed  for  pasturage,  but  the  State  and  county  taxes  on 
appellee's  entire  tract  6i  land.  That  said  Contract  was  faithfully  com- 
plied with  on  the  part  of  the  said  James  I.  Bonner. 

All  of  the  defendants,  except  appellants  W.  P.  Bonner  and  Mrs. 
Martha  Bonner,  disclaimed  as  to  all  the  land  sued  for. 

Appellant  Mrs.  Martha  Bonner  disclaimed  as  to  all  the  land  sued  for, 
except  about  300  acres  described  in  her  amended  original  answer  filed 
February  26,  1903.  Appellant  W.  P.  Bonner  disclaimed  as  to  the  land 
described  in  Martha  Bonner's  pleadings  and  to  about  200  acres  known 
as  the  Anglin  field,  described  in  his  answer,  filed  February  26,  1903. 
Besides  said  disclaimers,  appellants  Mrs.  Martha  Bonner  and  W.  P. 
Bonner  answered  by  general  and  special  exceptions,  general  denials,  pleas 
of  not  guilty,  and  the  said  W.  P.  Bonner  pleaded  the  statute  of  limita- 
tion of  ten  years.  The  case  came  on  for  trial  February  27, 1903 ;  appel- 
lants' exceptions  were  overruled,  a  jury  trial  had,  and  verdict  was  ren- 
dered for  appellee  for  all  the  land  sued  for,  and  against  appellant 
W.  P.  Bonner  for  $15  for  timber  converted,  and  judgment  entered  ac- 
cordingly. Appellants  excepted  to  the  action  of  the  court  in  overruling 
their  demurrers  and  filed  a  motion  for  new  trial,  which  being  overruled, 
they  appeal  to  this  court  and  ask  reversal  of  said  judgment. 

The  evidence  shows  that  Dr.  John  Bonner,  of  Freestone  County,  Texas, 
left  surviving  him  at  the  date  of  his  death  in  1878  the  following  chil- 
dren: Dr.  James  I.  Bonner,  John  L.  Bonner,  Andrew  Bonner,  O.  A. 
Bonner,  Mrs.  W.  W.  McCrery  and  I.  H.  Bonner.  Dr.  James  I.  Bonner 
is  now  dead,  and  was  the  husband  of  appellant  Mrs.  Martha  Bonner  and 
father  of  appellant  W.  P.  Bonner.    Dr.  John  Bonner  owned  and  pos- 
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sessed  a  large  landed  estate,  and  before  his  death  by  parol  gift  gave  each 
of  his  said  children,  at  different  dates,  specific  portions  thereof.  Each 
of  said  children  accepted  the  gift  and  entered  into  possession  of  the 
parcels  of  said  land  allotted  to  them  respectively,  more  than  twenty'years 
before  the  institution  of  this  suit,  and  have  held  possession  thereof  in 
severalty,  using  and  enjoying  the  same  as  their  own  property,  since  the 
date  of  their  respective  entries.  It  does  not  appear  that  the  respective 
tracts  so  given  and  received  were  not  of  equal  value,  or  that  there  was 
any  partiality  or  unfairness  in  the  distribution  made.  Dr.  John  Bonner 
executed  and  delivered  to  his  children,  John  L.  Bonner,  I.  H.  Bonner 
and  Mrs.  McCrery,  deeds  of  conveyance  for  the  lands  given  to  them. 
These  deeds,  however,  or  at  least  one  of  them,  were  given  at  their  re- 
quest and  long  after  they  had  been  in  possession  of  said  lands.  Andrew 
Bonner  and  appellee  did  not  receive  deeds  from  their  father  for  their 
respective  tracts,  but  the  record  does  not  show  that  any  request  was  ever 
made  therefor.  A  deed  from  Dr.  John  Bonner  to  James  I.  Bonner, 
dated  January  9,  1871,  for  a  part  of  the  Bankhead  and  Claypool  surveys 
were  introduced  in  evidence,  but  said  deed  was  neither  acknowledged  nor 
recorded.  The  land  in  controversy  is  a  part  of  that  portion  given  to 
appellee,  0.  A.  Bonner,  and  is  a  part  of  the  James  James  survey.  In 
1884  or  1885  Dr.  James  I.  Bonner,  through  whom  appellants  claim, 
leased  that  part  of  appellee's  land  in  controversy  for  an  indefinite  length 
of  time  by  a  verbal  agreement,  to  be  used  by  hhn  as  a  pasture  for  his 
stock.  He  agreed  for  the  use  of  said  land  to  fence  it  and  pay  the  annual 
taxes  thereon,  and  on  appellee's  entire  tract  of  land,  during  the  time  he 
so  held  and  used  the  pasture.  By  virtue  of  this  agreement  Dr.  James  I. 
Bonner  entered  upon  said  land  and  held  it  under  the  terms  thereof, 
keeping  up  the  fences  and  paying  appellee's  taxes  for  the  use  of  the 
same.  If,  prior  to  a  short  time  before  his  death  and  the  institution  of 
this  suit,  he  held  the  same  adversely  to  appellee,  such  holding  was 
unknown  to  appellee,  and  not  of  such  character  as  to  affect  him  with 
notice  or  knowledge  thereof.  The  record  fails  to  show  that  any  im- 
provements were  made  on  the  land  by  appellee. 

Dr.  James  I.  Bonner  conveyed  the  land  in  controversy  to  his  wife, 
Martha  Bonner,  on  the  12th  day  of  February,  1895,  but  the  deed  was 
not  filed  for  record  until  July,  1897;  and  he  and  his  wife  deeded  to 
appellant  W.  P.  Bonner  on  the  27th  day  of  November,  1900,  the  land 
claimed  by  him  in  this  suit. 

Appellants'  first  and  second  assignments  of  error  are  predicated  upon 
the  action  of  the  court  in  overruling  their  special  exceptions  to  appellee's 
petition.    The  grounds  of  complaint  are : 

1.  That  said  petition  attempts  to  assert  a  parol  gift  of  land,  ac- 
companied by  possession  and  valuable  improvements  made  from  Dr. 
John  Bonner,  when  said  petition  shows  on  its  face  that  possession  of 
said  land  was  not  taken  by  appellee  until  after  the  death  of  said  Dr. 
John  Bonner,  and  that  no  improvements  were  made  by  appellee  on  said 
land  during  the  lifetime  of  said  Dr.  John  Bonner;  and  that  said  petition 
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does  not  show  that  improvements  of  any  value  were  ever  placed  upon 
said  land  by  appellee. 

2.  That  a  parol  agreement  is  therein  alleged  between  Dr.  James  I. 
Bonner  and  appellee  wherein  Dr.  James  I.  Bonner  leased  the  land  in 
controversy,  and  said  petition  shows  that  by  the  terms  of  said  lease  it 
was  not  and  could  not  have  been  completed  within  the  period  of  one 
year,  and  was  in  violation  of  the  statute  of  frauds. 

The  question  presented  under  these  assignments  for  decision  is  the 
same  raised,  though  in  different  form,  by  appellants'  fourth,  fifth,  sixth, 
eighth  and  ninth  assignments  of  error.  The  contention  in  effect  is,  that 
the  petition  complained  of  bases  appellee's  right  to  recover  solely  upon 
the  ground  that  Dr.  John  Bonner,  by  parol  gift,  gave  the  land  in  con- 
troversy to  him,  and  that  such  a  gift  can  not  be  sustained  and  enforced 
unless  it  is  alleged  and  proved  that  appellee  took  possession  of  the  land 
in  Dr.  Bonner's  lifetime,  and  upon  the  faith  of  such  gift  made  valuable 
improvements  thereon,  and  this  seems  to  be  the  theory  upon  which  the 
case  was  submitted  to  the  jury.  If  it  be  true  that  appellee's  petition 
rests  his  right  to  recover  alone  upon  the  fact  of  a  parol  gift  from  hw 
father,  then  the  proposition  of  law  asserted  as  applicable  thereto  is  cor- 
rect, and  appellants'  exceptions  should  have  been  sustained.  It  is  well 
settled  law  in  this  State  that  the  taking  possession  of  and  making  val- 
uable improvements  on  the  faith  of  the  gift  are  essential  ingredients 
to  take  a  parol  gift  of  land  out  of  the  operation  of  the  statute  of  frauds 
and  make  the  same  binding.  Murphy  v.  Steel,  43  Texas,  123 ;  Willis  v. 
Matthews,  46  Texas,  478 ;  Montgomery  v.  Carleton,  56  Texas,  361 ;  Baker, 
Executor,  v.  De  Freese,  2  Texas  Civ.  App.,  524. 

We  do  not  concur,  however,  in  the  proposition  that  appellee's  right 
to  recover  the  land  is  predicated  alone  upon  a  parol  gift  of  the  same 
from  his  father,  without  possession  having  been  taken  and  improvements 
made.  The  petition,  it  is  true,  alleges  that  such  gift  was  made,  but  it 
also  alleges,  in  addition  to  the  parol  gift,  to  appellee,  that  a  similar  gift 
was  made  to  each  of  Dr.  John  Bonner's  children,  and  that  each  accepted 
the  gift  and  went  into  possession  of  the  land  given  him  in  partition  of 
their  father's  estate,  and  has  been  enjoying  the  same  for  more  than 
twenty  years.  These  allegations  are  sustained  and  established  by  the 
undisputed  evidence  in  the  case,  and  if  the-  property  so  distributed 
among  his  children  did  not  constitute  Dr.  John  Bonner's  entire  estate, 
and  was  not  the  only  partition  thereof  ever  made,  it  is  not  shown  by 
the  record  before  us.  On  the  contrary,  that  such  property  did  comprise 
his  entire  estate  and  said  gifts  constitute  the  only  partition  thereof  ever 
made,  is  the  fair,  if  not  irresistible,  conclusion  deducible  from  all  the 
facts  and  circumstances  in  evidence  before  us.  Dr.  John  Bonner  hav- 
ing given  and  distributed  his  lands  to  and  among  his  children  in  his 
lifetime,  and  each  one  having  gone  into  possession  of  the  part  allotted 
to  him  and  acquiesced  in  such  partition  and  held  the  same  in  severalty 
for  more  than  twenty  years,  no  fraud  or  inequality  in  the  partition  being 
alleged  or  shown,  we  are  of  the  opinion  the  same  is  valid  and  conferred 
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title.  The  above  facts,  except  as  to  the  possession  of  appellee  of  the 
land  allotted  to  him,  are  undisputed,  or  if  so,  were  so  conclusively  estab- 
lished by  the  evidence  that  ordinary  minds  could  not  reasonably  differ 
about  them.  The  issue  of  appellee's  possession  of  the  land  was  submitted 
to  the  jury  and  their  finding  was  favorable  to  appellee.  The  trial  court 
properly  overruled  appellants'  objections  to  that  part  of  appellee's  peti- 
tion setting  up  that  Dr.  James  I.  Bonner  had  leased  from  him  the 
property  in  controversy  by  a  parol  lease  which  could  not  be  performed 
in  one  year,  and  to  the  evidence  offered  in  support  thereof.  The  appel- 
lant W.  P.  Bonner  had  interposed  the  statute  of  limitation  of  ten  years 
in  support  of  his  claim  to  the  land  sued  for,  and  the  character  of  Dr. 
James  I.  Bonner's  possession  of  the  same,  under  whom  appellants  claim, 
thereby  became  a  material  inquiry.  The  parol  lease  pleaded  and  the 
evidence  offered  in  support  thereof  were  pertinent  to  that  issue.  If  Dr. 
James  I.  Bonner  had  held  possession  of  the  land  under  and  by  virtue  of 
said  lease,  and  not  adversely  to  appellee,  then  said  plea  of  limitation 
would  avail  appellant  nothing.  The  trial  court  correctly  submitted  the 
issue  to  the  jury,  and  their  verdict  embraces  a  finding  upon  the  question 
in  favor  of  appellee. 

There  was  no  error  in  excluding  the  tax  deed  from  James  Robinson, 
tax  collector  of  Freestone  County,  to  James  I.  Bonner,  dated  May  1, 
1878,  purporting  to  convey  to  said  Bonner  1971  acres  of  land  a  part  of 
the  J.  James  survey  in  said  county,  offered  by  appellant  to  show  or  tend- 
ing to  show  that  they  and  appellee  did  not  claim  title  to  the  land  in 
controversy  under  a  common  source.  It  is  true,  that  it  has  been  held 
in  this  State,  that  a  "void  tax  deed  purporting  to  evidence  the  sale  of 
land  as  the  property  of  an  owner  named,  may  be  used  to  show  the  claim 
of  title  by  a  defendant  when  sued  by  some  one  claiming  from  the  same 
source."  Gavin  v.  Lasker,  71  Texas,  433 ;  Burns  v.  Goff,  79  Texas,  236. 
But  it  will  be  observed  that  in  such  cases  the  deeds  admitted  purported 
to  evidence  the  sale  of  land  as  the  property  of  an  owner  named.  If  the 
deed  offered  purports  to  evidence  the  sale  of  land  of  an  unknown  owner, 
it  can  not  be  known  therefrom  whether  the  parties  claim  from  the  same 
or  a  different  source.  The  deed  offered  and  excluded  in  the  present 
case,  as  shown  by  the  bill  of  exception,  Tecited  that  the  land  was  sold 
as  the  property  of  an  "unknown  owner."  Its  recitals  were  not  incon- 
sistent with  the  claim  of  common  source  asserted  by  appellee,  and  would 
have  amounted  to  no  evidence  on  that  issue.  The  evidence  does  not 
raise  an  issue  on  the  question  of  common  source,  and  the  court  correctly 
refused  appellants'  special  instruction  requested,  as  shown  by  their 
eighth  assignment  of  error. 

As  to  the  contention  of  appellants  that  a  division  line  between  the 
lands  owned  by  appellee  and  Dr.  James  I.  Bonner  had  been  agreed  upon 
and  recognized  by  them,  by  the  location  of  which  it  appeared  that 
appellants  were  entitled  to  the  land  in  controversy  or  a  part  thereof,  it 
is  sufficient  to  say  that  the  evidence  was  conflicting  upon  the  issue,  it 


Bonneb  v.  Bonner.  353 

was  fairly  submitted  to  the  jury,  they  found  adversely  to  appellants' 
contention,  and  we  are  not  authorized  to  disturb  their  finding  upon  it 

Upon  the  whole  case  we  believe  a  correct  result  has  been  reached. 
The  -controverted  issues  involved  were  submitted  to  the  jury.  Their 
findings  thereon  were  favorable  to  the  appellee.  That  Dr.  John  Bonner 
divided  his  landed  estate  among  his  children  by  way  of  partition,  and 
that  the  same  has  been  acquiesced  in  for  many  years  by  them,  is  placed 
beyond  controversy  by  the  facts  and  circumstances  disclosed  by  the  rec- 
ord, and  is  of  that  uncontradicted  and  conclusive  character  such  as  would 
have  warranted  at  the  hands  of  the  court  a  peremptory  instruction  upon 
that  phase  of  the  case.  In  this  view  of  the  case  it  becomes  immaterial 
that  the  court  may  have  erred  in  charging  the  jury  in  effect  to  find  for 
appellee  in  case  they  believed  from  the  evidence  that  Dr.  John  Bonner 
gave  him  the  land-  in  controversy  and  put  him  in  possession  thereof, 
regardless  of  valuable  improvements  having  been  made  thereon  by  him 
on  the  faith  of  such  gift. 

We  believe  justice  has  been  attained  in  this  case,  a  proper  verdict  and 
judgment  rendered,  that  no  reversible  error  is  found  in  the  record,  and 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  v. 

J.  A.  Hammer,  Next  Friend. 

Decided  January  23,  1904. 

1.— Railroads— Duty  of  Lookout  for  Children  on  Track. 

In  an  action  against  a  railroad  company  for  injury  to  a  child  20  months 
old,  struck  by  a  train  while  wandering  on  the  track,  it  was  not  error  for 
the  court  to  charge  that  it  is  the  duty  of  the  agents  and  servants  of  a  rail- 
road company  to  use  ordinary  care  to  discover  infants  of  lender  years  who 
may  be  on  or  near  the  track  in  front  of  the  train,  by  keeping  a  reasonable 
lookout  for  that  purpose;  and  objection  to  the  charge  on  the  ground  that 
the  child  was  a  trespasser  and  no  duty  arose  in  relation  to  it  unless  its 
danger  was  known  or  should  have  been  anticipated,  was  hot  tenable. 

2.— Same — Keeping  Lookout — Negligence  Per  Se. 

As  there  was  no  other  way  to  use  ordinary  care  in  this  instance  except 
by  keeping  a  lookout,  and  as  it  was  the  duty  of  those  in  charge  of  the  train 
to  keep  such  lookout,  the  failure  to  do  so  was  negligence  per  se,  and  the  court 
did  not  err  in  so  charging. 

3. — Same— Degree  of  Care — Charge. 

A  charge  that  the  degree  of  care  in  keeping  a  lookout  would  "vary  as 
the  known  probabilities  of  danger  may  vary  along  different  portions  of  the 
road  on  which  xthe  train  is  being  run,"  might  have  been  omitted,  but  was 
not  calculated  to  injure  the  defendant,  and  does  not  convey  the  idea  that  the 
care  to  be  used  is  other  than  ordinary  care. 

4. — Same— Negligence — Place  Not  at  Crossing. 

The  court  properly  refused  a  requested  charge  which  excluded  from  the 
consideration  of  the  jury  the  issue  of  negligence  as  to  keeping  a  proper  look- 
out and  confined  them  to  the  issue  of  discovered  peril.  Defendant  was  liable 
If  its  train  operatives  failed  to  use  ordinary  care  to  discover  the  child  on  the 
track,  though  it  was  at  a  place  where  one  would  not  ordinarily  be  expected 
and  was  not  at  a  crossing. 

5.— Same — Discovered  Peril. 

It  was  not  error  for  the  court  to  charge  that  it  is  the  duty  of  those  In 
charge  of  a  railroad  train,  when  they  discover  an  infant  of  tender  years 
upon  or  near  the  track  in  front  of  the  train,  to  immediately  resort  to  all  the 
means  at  their  command  to  stop  the  train  before  it  reaches  the  child,  the 
court  having  instructed  elsewhere  in  the  charge  that  such  operatives  were 
required  to  use  ordinary  care  and  effort  to  stop  the  train  by  the  use  of  the 
means  at  their  command.  Because  of  the  child's  tender  years,  no  presump- 
tion arose  that  she  would  leave  the  track  before  the  train  reached  her. 

Appeal  from  the  District  Court  of  Ellis.  Tried  below  before  Hon. 
J.  E.  Dillard. 

T.  S.  Miller  and  G.  C.  Groce,  for  appellant. 

Finley  &  Knight  and  Love,  Gammon  &  Wimbish,  for  appellee. 

EAINEY,  Chief  Justice. — J.  A.  Hammer  brought  this  suit  as  next 
friend  for  the  use  and  benefit  of  his  child,  Mary  Hammer,  against  ap- 
pellant to  recover  damages  on  account  of  personal  injuries  inflicted  upon 
her  through  the  negligence  of  appellant's  servants.  The  company  an- 
swered by  general  denial.    A  trial  resulted  in  favor  of  plaintiff. 

The  evidence  shows  that  plaintiff  with  his  family  lives  on  his  farm 
situated  upon  the  line  of  appellant's  railway,  the  residence  being  75  or 
100  yards  from  the  track,  and  the  yard  extending  to  the  right  of  way 
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and  within  sixty  feet  of  the  track.  The  right  of  way  was  inclosed  by  a 
wire  fence,  the  first  wire  being  about  six  inches  from  the  ground,  the  next 
being  ten  or  twelve  inches,  and  so  on.  Opposite  the.  house  there  was  a 
private  crossing,  and  a  path  leading  from  the  yard  gate  to  said  crossing. 
Along  the  right  of  way  it  was  grown  up  in  weeds,  thistles,  etc.  Between 
the  rails  south  there  was  a  smooth  path  or  walkway.  At  this  point  the 
track  runs  north  and  south,  is  practically  straight  and  level,  without  ob- 
struction to  view  for  a  considerable  distance  both  ways. 

On  May  31,  1900,  J.  A.  Hammer  and  wife  went  to  a  neighboring 
town,  Waxahachie,  leaving  at  home  their  seven  children,  ranging  in 
ages  from  17  years  down  to  about  20  months.  The  youngest,  Mary,  being 
left  in  charge  of  her  older  sister  and  brothers,  strayed  upon  the  track 
to  a  point  75  or  100  yards  south  of  the  crossing,  where  she  was  struck 
and  injured  by  an  engine  pulling  freight  cars,  which  was  being  operated 
by  appellant's  servants.  Prior  to  this  the  engineer  had  seen  the  chil- 
dren playing  on  the  right  of  way  near  the  crossing,  and  saw  that  they 
had  a  little  play  railroad  constructed  there.  There  is  no  positive  evi- 
dence as  to  how  long  the  child  had  been  upon  the  track  when  struck,  nor 
where  she  first  went  upon  it,  but  it  is  sufficient  to  warrant  the  conclu- 
sion that  if  the  operatives  had  used  ordinary  care  in  keeping  a  lookout 
the  child  could  have  been  seen  by  them  in  time  to  have  prevented  the 
injury.  The  evidence  is  also  sufficient  to  warrant  the  amount  of  dam- 
ages assessed  by  the  verdict. 

On  the  issue  as  to  the  duty  imposed  upon  railroads  the  court  charged 
the  jury  as  follows:  "It  is  the  duty  of  the  agents,  servants  and  em- 
ployes of  a  railroad  company  engaged  in  running  and  operating  its 
trains  to  use  ordinary  care  to  discover  infants  of  tender  years  who  may 
be  on  or  near  the  track  in  front  of  the  train,  by  keeping  a  reasonable 
lookout  for  that  purpose,  the  degree  of  such  care  being  such  as  a  person 
of  ordinary  prudence  would  commonly  exercise  under  like  circumstances, 
and  varying  as  the  known  probabilities  of  danger  may  vary  along  dif- 
ferent portions  of  the  road  on  which  said  train  is  being  run." 

It  is  urged  that  this  charge  is  erroneous  in  that  an  affirmative  duty 
of  keeping  a  lookout  was  placed  upon  appellant  to  prevent  injuring  the 
child,  the  contention  being  that,  the  child  being  a  trespasser,  no  duty 
arose  in  relation  to  it,  unless  its  danger  was  known  or  should  have  been 
anticipated. 

The  doctrine  that  a  railroad  owes  no  dutv  to  one  wrongfullv  on  its 
track,  except  to  refrain  from  wanton  injury  to  him,  has  been  expressly 
repudiated  by  the  Supreme  Court  of  this  State ;  not  only  so,  but  it  has 
held  that  it  is  the  duty  of  carriers  to  keept  a  lookout  for  anyone  who  may 
be  on  the  track.  Bailway  Co.  v.  Simpkins,  54  Texas,  516 ;  Railway  Co. 
v.  Hewitt,  67  Texas,  479 ;  Railway  Co.  v.  Watkins,  88  Texas,  20. 

In  the  Watkins  case  cited  the  court  uses  this  language:  "The  true 
rule  is  that  it  is  the  duty  of  the  servants  of  the  railway  company  operat- 
ing its  trains  to  use  reasonable  care  and  caution  to  discover  persons  on 
its  track,  and  a  failure  to  use  such  care  and  caution  is  negligence  on  the 
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part  of  such  company,  for  which  it  is  liable  in  damages  for  an  injury 
resulting  from  such  negligence,  unless  such  liability  is  defeated  by  the 
contributory  negligence  of  the  person  injured  or  of  the  person  seeking  to 
recover  for  such  injury,  and  the  circumstances  under  which  the  party 
went  upon  the  track  are  merely  evidence  upon  the  issue  of  contributory 
negligence.  If  such  circumstances  show  that  the  party  injured  was  a 
wrongdoer  or  trespasser  at  the  time  of  the  injury,  the  issue  of  con- 
tributory negligence  is,  as  a  general  rule,  established  as  a  matter  of 
law,  but  not  so  in  all  cases."  But  it  is  contended  that  this  language 
was  used  in  a  case  where  the  facts  show  that  the  accident  happened  at 
a  point  where  the  presence  of  a  person  should  have  been  anticipated, 
and  that  it  should  only  apply  to  such  a  state  of  facts.  We  think,  how- 
ever, that  in  its  use  the  able  judge  intended  it  to  have  a  general  appli- 
cation to  the  operation  of  trains.  The  proposition  was  there  made  that 
as  the  injured  party  was  a  trespasser  or  a  mere  licensee,  the  railroad 
owed  her  no  duty  to  keep  a  lookout  to  discover  her  or  give  her  any  notice 
of  the  approach  of  the  engine.  In  discussing  this  proposition  the  court 
quoted  from  the  Simpkins  and  Hewitt  cases,  supra,  to  the  effect  that  a 
lookout  must  be  kept,  then  announced  the  rule  above  stated,  and  then 
added :  "It  results  from  the  above,  that  it  was  the  duty  of  the  railroad 
to  use  ordinary  or  reasonable  care  to  discover  and  warn  defendant  in 
error,  whether  she  be  considered  a  trespasser  or  a  mere  licensee,  and  a 
failure  to  use  such  care  was  negligence,"  etc.  This,  to  our  mind,  shows 
that  the  court  had  in  mind  the  distinction  as  to  the  duty  owing  a  tres- 
passer and  one  not  such,  and  indicates  that  the  measure  of  duty  is  ordi- 
nary care  to  discover  a  person  on  the  track.  That  the  railroad  company 
must  use  ordinary  care  to  prevent  injury  to  an  infant  of  tender  years  on 
the  track,  we  think  is  well  settled.  We  can  conceive  of  no  way  that  a 
discovery  could  be  made  except  by  keeping  a  lookout. 

It  is  also  urged  that  neither  the  common  law  nor  statute  imposes  such 
a  duty,  and  in  the  absence  of  such  requirement  it  was  error  to  so  charge, 
but  was  a  question  for  the  jury.  Unless  an  act  is  per  se  negligence,  it 
is  error  for  the  court  to  so  charge,  but  should  submit  it  to  the  jury  to 
determine.  In  another  paragraph  of  the  charge  the  court,  in  applying 
the  law  to  the  facts,  left  it  to  the  jury  whether  the  employes  used  ordi- 
nary care  to  discover  the  infant  on  the  track  "by  keeping  a  lookout." 
There  was.no  other  way  to  use  ordinary  care  in  this  instance,  and  the 
law  being,  as  held  by  the  foregoing  decision,  that  it  was  the  duty  to  keep 
a  lookout,  the  failure  to  do. so  was  negligence  per  se,  and  it  was  not  error 
for  the  court  to  so  instruct  the  jury. 

It  is  further  urged  that  the  court  erred  in  stating  that  the  "degree  of 
care"  would  "vary  as  the  known  probabilities  of  danger  may  vary  along 
different  portions  of  the  road,"  etc.,  the  contention  being  that  the  "de- 
gree of  care"  due  in  a  given  case  does  not  vary,  though  the  amount  of 
diligence  or  vigilance  might  vary  with  varying  probabilities  of  danger. 

We  see  no  error  in  the  charge  in  this  respect.  It  does  not  convey  the 
idea  that  the  care  to  be  used  is  other  than  ordinary  care,  and  the  only 
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reasonable  construction  of  which  it  is  susceptible  is  that  the  amount  or 
quantum  of  diligence  varies  under  different  conditions.  It  is  a  little 
difficult  for  the  ordinary  mind  to  distinguish  the  difference,  if  any,  be- 
tween the  expressions  "degree  of  care"  and  "amount  of  diligence"  when 
used  in  this  connection.  While  this  part  of  the  charge  might  have  been 
omitted,  we  are  unable  to  see  that  it  was  in  the  least  calculated  to  in- 
jure appellant.  Aside  from  this  the  charge  has  been  approved  in  Bail- 
way  Co.  v.  Phillips,  37  S.  W.  Bep.,  621,  and  Eailway  Co.  v.  Harvin,  54 
S.  W.  Bep.,  629,  and  writs  of  error  denied  in  both  cases. 

The  appellant  complains  of  the  action  of  the  court  in  refusing  to  give 
the  following  requested  charge,  viz:  "Defendant  requests  the  court  to 
instruct  the  jury  that  if  the  evidence  shows  that  Mary  Hammer  went 
upon  its  track  at  a  time  and  place  when  and  where  its  employes  in 
charge  of  its  train  in  the  exercise  of  that  degree  of  care  usually  and 
ordinarily  exercised  in  the  operation  of  railway  trains  by  persons  of  or- 
dinary care,  prudence  and  caution,  had  no  reason  to  anticipate  her 
presence  on  the  track,  and  if  after  discovery  of  the  presence  of  the  said 
Mary  Hammer  on  or  dangerously  near  its  track,  the  employes  of  de- 
fendant in  charge  of  its  train  promptly  made  use  of  the  appliances  at 
hand  to  stop  said  train,  and  used  all  efforts  in  their  power  so  to  do 
before  said  Mary  Hammer  was  struck,  then  the  law  is  for  the  defendant 
and  you  will  so  find." 

If,  as  contended  by  appellant,  no  duty  of  lookout  along  its  track  was 
imposed  upon  the  railroad  company,  except  at  crossings,  or  where  its 
track  was  commonly  used  by  pedestrians,  then  this  instruction  should 
have  been  given,  but  as  heretofore  stated,  this  court  does  not  concur  in 
appellants  contention.  The  requested  charge  excludes  from  the  con- 
sideration of  the  jury  the  issue  of  negligence  as  to  the  keeping  of  a 
proper  lookout,  and  confines,  in  effect,  the  jury's  consideration  to  the 
issue  of  discovered  peril,  and  on  the  issue  of  discovered  peril  the  court's 
charge  is  substantially  as  the  one  requested.  The  plaintiff,  among  other 
grounds  of  negligence,  alleged  the  failure  to  keep  a  proper  lookout,  and 
the  court  only  submitted  that  ground  and  that  of  discovered  peril.  If 
the  duty  to  keep  a  lookout  to  discover  the  infant  devolved  upon  the  rail- 
way company,  then  the  question  of  anticipated  danger  as  applied  to 
crossings  and  places  along  the  track  which  pedestrians  commonly  use 
had  no  application.  It  is  insisted  that  a  lookout  is  not  enjoined  except 
at  such  places,  and  numerous  cases  are  cited  that  discuss  the  amount  of 
care  to  be  used  where  injury  is  inflicted  at  such  places  by  the  operatives 
of  trains,  but  in  none  of  them,  as  we  understand  it,  is  the  doctrine  that 
a  duty  to  keep  a  lookout  to  discover  persons  along  other  portions  of  the 
track  excluded.  Whenever  the  courts  of  this  State  have  been  called  upon 
to  pass  upon  the  question  where  the  question  of  contributory  negligence 
was  eliminated,  they  have  uniformly  held  that  the  railway  company  wa* 
liable  if  the  operators  of  the  train  failed  to  use  ordinary  care  to  discover 
the  party  on  the  track,  though  it  was  at  a  place  where  one  would  not  or- 
dinarily be  expected.    Bailway  Co.  v.  Simpkins,  54  Texas,  615;  Bail- 
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way  Co.  v.  O'Donnell,  58  Texas,  42 ;  Eailway  Co.  y.  Vaughn,  5  Texas 
Civ.  App.,  195,  23  S.  W.  Rep.,  745. 

Another  error  assigned  is  that  the  court  did  not  correctly  charge  the 
'aw  on  discovered  peril.  The  charge  is  as  follows:  "It  is  the  duty  of 
the  agents,  servants  and  employes  of  a  railway  company,  when  they  dis- 
cover an  infant  of  tender  years  upon  or  near  its  track,  in  front  of  its 
train,  immediately  thereafter  to  resort  to  all  the  means  at  their  com- 
mand to  stop  the  engine  and  train  before  it  reaches  such  infant." 

While  this  charge  is  not  strictly  correct,  yet  in  view  of  the  evidence 
and  that  portion  of  the  court's  charge  where  the  law  was  applied  to  the 
facts,  no  injury  could  have  resulted  therefrom.  The  court,  in  the  charge 
above  quoted,  was  stating  the  law  abstractly;  but  when  applying  it  to 
the  facts,  charged  that  "if  the  jury  should  believe  from  the  evidence  be- 
fore them  that  the  agents,  servants  or  employes  of  defendant  in  charge 
of  its  said  train,  after  they  discovered  that  plaintiff  was  on  or  near  its- 
track,  if  they  did,  could  have  stopped  said  engine  and  train  by  the  ex-» 
ercise  of  ordinary  care  and  effort  by  the  use  of  the  means  at  their  com- 
mand before  it  reached  plaintiff,  and  they  failed  to  exercise  ordinary 
care  and  effort  to  stop  said  engine  and  train  before  it  reached  plaintiff 
by  the  use  of  the  means  at  their  command,  and  that  they  were  thereby 
guilty  of  negligence  as  the  same  has  been  heretofore  defined  in  these  in- 
structions, and  that  such  negligence  was  the  direct  or  proximate  cause 
of  plaintiff's  injury,  if  she  was  injured,  then  the  jury  should  find  for 
plaintiff,"  etc.  The  charge  on  this  issue,  when  taken  in  its  entirety,  could 
not  have  been  misleading.  The  court  tells  the  jury  before  plaintiff  can 
recover  they  must  believe  that  after  the  infant  was  discovered  the  op- 
eratives could  have,  by  the  exercise  of  ordinary  care  by  the  use  of  the 
means  at  their  hands,  stopped  the  train  before  reaching  her.  The  plain- 
tiff being  of  such  tender  years,  no  presumption  could  arise  that  she 
would  leave  the  track  before  the  train  would  reach  her,  as  in  a  case  of 
one  of  more  mature  years,  so  the  duty  devolved  upon  the  operatives,  as 
soqo  as  discovered,  to  stop  the  train  before  reaching  her,  if  it  could  have 
been  done  by  the  exercise  of  the  highest  degree  of  care ;  that  is,  the  op- 
eratives should  have  used  every  reasonable  means  at  hand  to  avert  strik- 
ing her.  Railway  Co.  v.  Matula,  79  Texas,  583 ;  Railway  Co.  v.  Wallace, 
21  Texas  Civ.  App.,  394,  53  S.  W.  Rep.,  77 ;  Railway  Co.  v.  Bowen,  95 
Texas,  366. 

We  are  of  the  opinion  that  there  is  no  reversible  error  in  the  record,, 
and  the  judgment  is  affirmed. 

Affirmed, 

ON  REHEARING. 

The  appellant,  on  motion  for  rehearing,  complains  of  our  finding  in 
reference  to  the  engineer  prior  to  the  accident  having  seen  children  play- 
ing on  the  right  of  way  "near  the  crossing"  and  saw  they  had  a  little 
play  railroad  constructed  there.    The  complaint  is  that  the  evidence  does 
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now  show  that  it  was  near  the  crossing.  The  only  testimony  on  this 
point  is  that  of  the  locomotive  engineer,  who  was  operating  the  engine 
at  that  time.  While  he  did  not  use  the  expression  "near  the  crossing," 
his  testimony,  to  be  exact,  was  "during  the  time  he  had  been  on  the  road 
he  had  seen  children  playing  on  the  right  of  way.  They  had  a  railroad 
track  on  the  side  built  of  wood  and  played  there  sometimes.  Didn't 
know  that  he  had  ever  seen  them  on  the  track,  but  had  seen  them  on 
the  right  of  way." 

On  cross-examination  he  stated,  "He  might  have  seen  children  play- 
ing along  the  track  on  the  trip  before;  he  knew  that  Hammer's  house 
was  there,  and  ako  the  crossing,  and  that  he  had  seen  children  playing 
there."  This  evidence  is  given  to  show  the  basis  of  onr  conclusion,  and 
which  we  think  supports  it 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 


360  Pierson  v.  McClintock. 

H.  W.  Pierson  v.  John  McClintock. 

Decided  January  26,  1904.- 

1.— Deed— Unsold  Portion — Innocent  Purchaser. 

Where  a  deed  conveyed  "the  unsold  portion"  of  a  certain  tract,  but  dis- 
tinctly  designated  the  several  portions  that  had  been  previously  sold  by  giving 
names  of  purchasers  and  number  of  acres,  the  title  to  yet  another  portion 
which  had  been  previously  sold  but  was  not  so  designated,  passed  by  the  lat- 
ter conveyance  to  a  purchaser  having  no  notice  that  it  had  been  previously 
sold. 
2. — Same— Limitation. 

The  description  was  sufficient  to  support  the  five  years  statute  of  limita- 
tions as  a  defense  in  an  action  to  recover  the  part  previously  sold  but  not  so 
designated  in  the  deed. 
3.— Possession  of  Land— Limitations. 

Evidence  considered  and  held  to  show  adverse  possession  of  land  by 
enclosure  and  use  sufficient  to  support  the  Ave  and  ten  years  statutes  of  limi- 
tations. 

Error  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Wm.  H.  Wilson. 

C.  L.  Bradley,  for  plaintiff  in  error. 

Lock  McDaniel,  for  defendant  in  error. 

GILL,  Associate  Justice. — On  November  1,  1901,  plaintiff  in  error, 
H.  W.  Pierson,  brought  this  suit  to  recover  of  defendant  in  error,  John 
McClintock,  25  acres  of  land,  a  part  of  the  Jacob  Thomas  survey  in 
Harris  County,  Texas.  The  form  of  the  action  was  trespass  to  try 
title.  The  defendant  answered  not  guilty,  pleaded  limitation  of  five 
and  ten  years,  and  asserting  title  in  himself  prayed  for  affirmative 
relief.  A  trial  before  the  court  without  a  jury  resulted  in  judgment 
for  defendant.    The  following  facts  are  disclosed  by  the  record: 

In  1884  Pierson  bought  of  C.  S.  Benedict  and  wife  25  acres  of 
land  out  of  the  northeast  corner  of  a  tract  of  165  8-10  acres,  part  of 
the  J.  Thomas  one-fourth  league  survey  and  which  the  Benedicts  had 
bought  from  W.  G.  Halsey.  The  25  acres  thus  sold  to  Pierson  was 
deeded  to  him  by  the  Benedicts  and  was  described  by  metes  and  bounds. 
This  deed  was  never  placed  of  record  and  is  lost. 

On  November  4, 1893,  the  Benedicts  executed  another  deed  to  Pierson 
in  lieu  of  the  lost  one,  and  therein  recited  the  former  conveyance  and 
fully  described  the  land  as  it  is  described  in  plaintiffs  petition.  This 
deed  was  recorded  November  11,  1893. 

When  the  25-acre  tract  was  purchased  it  was  included  within  the 
fence  which  inclosed  the  entire  Benedict  tract  at  that  time,  and  Pierson 
did  not  take  possession  of  his  purchase  or  make  any  change  in  the 
fencing.    Pierson  never  took  actual  possession. 

On  March  27,  1890,  Benedict  and  wife  sold  and  conveyed  to  A.  C. 
Herndon  and  Edward  Newbouer  the  land  described  in  the  deed  as 
follows : 
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"All  that  certain  tract  or  parcel  of  land  lying'  and  being  situated  in 
Harris  County,  Texas,  out  of  the  Jacob  Thomas  one-fourth  league 
survey,  containing  155  acres,  being  the  unsold  portion  of  the  land  sold 
us  by  W.  G.  Halaey  by  deeds  dated  December  20,  1882,  and  November 

21,  1888,  and  recorded  in  Book  26B,  p.  167,  and  Book  ,  which 

deeds  are  made  a  part  hereof,  conveying  to  us  165  8-10  acres,  of  which 
we  have  sold  to  Levi  Brown  two  acres,  which  two  acres  have  been 
reconveyed  to  us;  Armstrong  four  acres,  Boss  two  acres,  Finch  three 
acres,  and  Gebhart  six  acres,  leaving  a  balance  unsold  of  one  hundred 
and  fifty-five  acres,  which  unsold  balance  is  herein  conveyed." 

This  deed  was  filed  for  record  March  27,  1890.  The  purchase  price 
of  $3100  was  paid  by  Herndon  and  Newbouer  without  notice  of  the 
Pierson  deed  or  any  claim  by  him  to  any  part  of  the  land.  Before  the 
purchase  they  had  the  tract  surveyed  and  a  map  of  their  purchase  made. 
This  map  was  adduced  in  evidence;  showed  the  small  sales  mentioned 
in  the  deed  to  them,  and  that  their  purchase  included  the  25  acres  in 
controversy.  At  the  date  of  the  purchase  the  land  was  all  fenced 
except  that  a  small  part  on  the  west  was  not  included  and  the  fences 
were  not  .accurately  on  the  lines.  The  fences  were  also  out  of  repair. 
Herndon  and  Newbouer  immediately  took  possession,  had  the  fences 
changed  so  as  to  rest  on  the  true  lines  as  indicated  by  the  survey,  and 
extended  it  on  the  west  so  as  to  include  the  land  which  the  fence  had 
not  theretofore  inclosed.  They  put  down  an  artesian  well  and  made 
two  ponds  near  the  center  of  the  tract  Tobe  Collins,  who  owned  an 
adjoining  tract,  was  placed  in  charge  and  given  the  use  of  it  in  con- 
sideration of  his  repairing  the  fences  and  maintaining  them  and  looking 
after  the  property.  He  at  once  took  possession,  repaired  the  fences, 
pastured  cattle  on  the  land,  cut  hay  and  maintained  the  fences  and 
this  possession  until  1894,  when  a  German  was  placed  in  possession  as 
a  renter.  The  latter  planted  a  crop  of  rice  in  the  northeast  corner, 
which  included  the  land  in  controversy.  From  the  entry  of  the  German 
until  the  McClintock  purchase  the  land  has  been  occupied  by  tenants 
of  Herndon. 

On  April  12,  1893,  Herndon  bought  Newbouer's  interest  by  the  fol- 
lowing description:  "71*4  acres  of  land  being  an  undivided  one-half 
interest  in  140%  acres  out  of  the  Jacob  Thomas  one-fourth  league, 
located  about  5  miles  southeast  of  Houston,  said  70%  acres  being  an 
undivided  half  interest  out  of  155  acres  sold  to  A.  C.  Herndon  and 
Edward  Newbouer,  March  27,  1890,  by  C.  S.  Benedict  and  wife,  less 
14%  acres  sold  by  Herndon  and  Newbouer  to  G.  C.  Street." 

By  virtue  of  an  execution  issued  on  a  judgment  against  A.  C.  Hern- 
don and  John  G.  Brown,  the  sheriff  of  Harris  County  levied  on  and 
sold  to  the  defendant,  John  McClintock,  the  land  described  as  follows 
in  the  deed  executed  by  the  sheriff  on  the  5th  day  of  May,  1901. 

"All  the  right,  title  and  interest  which  the  said  A.  C.  Herndon  or 
the  said  John  G.  Brown,  or  either  of  them,  had  jon  the  2d  day  of  April, 
1901,  or  at  any  time  afterwards  in  and  to  the  following  lands,  out  of 
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the  Jacob  Thomas  one-fourth  league  survey  near  Harrisburg,  in  Harris 
County,  more  particularly  described  by  metes  and  bounds  as  follows : 

"Beg.  at  the  N.  cor.  of  the  Wannecke  42  acre  tract  where  the  same 
corners  on  the  right  of  way  of  the  G.  H.  &  S.  A.  R.  R.  Thence  N. 
59%  deg.  E.  3236  ft.  to  N".  W.  cor.  of  a  tract  of  land  out  of  the  same 
survey  owned  by  T.  J.  Collins.  Thence  south  2*4  deg.  west  1808  feet 
for  corner.  Thence  west  1015  feet  for  corner.  Thence  S.  3%  deg.  west 
1074  feet  for  corner.  Thence  N.  70%  deg.  west  302  feet.  Thence 
N.  55%  deg.  west  along  the  N.  E.  line  of  the  Wannecke  tract  700  feet. 
Thence  N.  47  deg.  west  along  the  N.  E.  line  of  the  Wannecke  tract 
1048  feet  to  the  place  of  beginning,  containing  78  38-100  acres  more 
or  less,  the  same  being  the  unsold  balance  of  155  acres  of  land  sold 
and  conveyed  by  Benedict  and  wife  to  A.  C.  Herndon  and  Edward 
Newbouer  by  deed  dated  March  27,  1890,  and  recorded  in  vol.  148  of 
Harris  County  deed  records  on  page  498."  This  description  included 
the  land  in  controversy.  The  vendees  in  the  various  deeds  in  defend- 
ant's chain  of  title  were  purchasers  for  value  in  good  faith  without 
notice  of  the  unrecorded  deed  of  the  plaintiff. 

Plaintiff  in  error  contends  that  the  judgment  should  be  reversed 
for  the  following  reasons: 

1.  Because  none  of  the  descriptions  in  the  deeds  in  defendants 
chain  of  title  from  Benedicts,  the  common  source,  down  to  himself 
contained  descriptions  which  include  plaintiff's  land,  the  use  of  the- 
expression  "unsold  portion"  excluding  the  conveyance  of  that  part. 

2.  Limitation  of  five  years  was  not  shown  because  of  insufficient 
description  in  the  respect  mentioned,  and  because  the  character  of 
adverse  possession  shown  was  insufficient  to  support  the  plea. 

3.  Because  the  ten-year  plea  was  not  sustained  by  the  possession 
shown  by  the  proof. 

An  inspection  of  the  descriptions  which  we  have  taken  the  pains  tcv 
set  out,  makes  it  plain  that  the  first  reason  is  untenable.  In  the  deed 
from  the  Benedicts  to  Herndon  and  Newbouer  the  portions  claimed 
to  have  been  sold  are  distinctly  designated.  The  acreage  in  the  original 
Benedict  purchase  is  named,  and  the  named  sales  deducted  leave  prac- 
tically the  acreage  undertaken  to  be  conveyed.  Newbouer's  conveyance- 
to  Herndon  of  an  undivided  interest  is  equally  specific,  and  the  sheriff** 
deed  to  McClintock  includes  the  25  acres  in  controversy  within  ite 
metes  and  bounds. 

None  of  these  instruments  come  within  the  cases  cited  by  plaintiff 
to  the  effect  that  a  deed  conveying  an  unsold  portion  conveys  no  more- 
and  that  a  purchaser  thereunder  can  not  hold  against  a  prior  purchaser 
though  the  deed  be  unrecorded. 

The  description  being  sufficient,  and  payment  of  taxes  being  shown 
under  duly  recorded  deeds,  both  the  five  and  ten-year  bar  of  limitation 
is  established  if  possession  is  sufficient.  And  we  are  convinced  the  facts 
stated  satisfy  the  requirements  of  the  law  as  to  adverse  possession. 
There  was  immediate  entry  upon  inclosed  lands;  the  digging  of  wells,, 
making  of  ponds,  cutting  of  hay,  pasturage  by  tenants  with  assertion 
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of  right  to  the  entire  inclosure;  maintenance  of  the  fences  and  pay- 
ment of  taxes  for  more  than  ten  years  and  actual  cultivation  of 
plaintiff's  land  as  early  as  1895.  These  facts  clearly  distinguish  this 
case  from  such  cases  as  Puentes  v.  McDonald,  85  Texas,  132,  cited  by 
plaintiff.  In  that  case  there  was  no  inclosure,  and  the  adverse  acts 
of  possession  consisted  in  pasturing  sheep  and  goats  in  charge  of  shep- 
herds. The  live  stock  of  others  also  grazed  thereon.  In  Texas  un- 
inclosed  lands  are  treated  as  commons  and  in  no  case  has  such  posses- 
sion been  deemed  sufficient  to  uphold  the  bar  of  limitation. 

We  are  of  opinion  the  facts  show  defendant  to  be  a  holder  under  an 
innocent  purchase  for  value  without  notice  of  plaintiff's  claim,  and 
that  for  that  reason  the  judgment  should  be  affirmed. 

If  we  are  in  error  in  this  the  judgment  should  nevertheless  be 
affirmed  on  the  issue  of  limitation. 

Plaintiff  in  error  contends  the  deeds  in  defendant's  chain  of  title 
were  adduced  by  plaintiff  solely  to  show  common  source,  and  that  as 
defendant  did  not  offer  them  at  all  they  can  not  avail  him  for  any 
purpose.  Plaintiff  is  mistaken  as  to  the  state  of  the  record.  It  is 
distinctly  stated  that  the  papers  were  also  offered  by  defendant. 

Affirmed, 


\ 
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Callender,  Holder  &  Co.  v.  T.  S.  Short. 

Decided  January  26,  1904. 


1,— Venue— Contract — Place  of  Performance— Sale  of  Cotton. 

Where  defendant  contracted  to  deliver  cotton  to  plaintiffs  at  H.t  in  a 
named  county,  of  a  certain  grade,  and  at  a  fixed  price  per  pound,  as  evidenced 
by  drafts  and  bills  of  lading  attached,  plaintiffs  could  maintain  suit  for  dam- 
ages for  breach  of  the  contract  in  the  county  where  it  was  to  be  so  performed. 

2.— Same—  Pleading— Negativing  Jurisdiction. 

It  is  not  necessary  that  the  petition  shall  allege  the  contract  to  be  per- 
formed in  the  county  of  the  forum.  The  defendant  was  required  to  negative 
in  the  plea  of  privilege  every  supposable  state  of  facts  which  would  give 
the  court  jurisdiction  over  his  person,  except  such  as  the  petition  by  rea- 
sonable intendment  Itself  excluded. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

Byers  &  Byers,  for  appellant. 

PLEASANTS,  Associate  Justice. — On  the  15th  day  of  December, 
1902,  and  on  several  dates  subsequent  thereto  up  to  and  including  the 
19th  day  of  January,  1903,  appellants,  who  were  cotton  buyers  residing 
and  doing  business  in  the  city  of  Houston,  Harris  County,  Texas,  pur- 
chased fronj  appellee,  who  at  that  time  and  at  the  time  this  suit  was 
filed  resided  in  the  county  of  Shelby,  in  said  State,  several  lots  of  cot- 
ton aggregating  827  bales.  This  cotton,  under  the  contract  of  pur- 
chase and  sale  between  the  parties,  was  to  be  paid  for  at  so  much  per 
pound  f.  o.  b.  cars  at  Houston,  on  a  basis  of  middling,  at  Houston 
weights  and  classification.  The  bills  of  lading  under  which  the  cotton 
was  shipped  show  that  it  was  consigned  "to  shipper's  order,"  with  direc- 
tion to  the  carrier  to  notify  appellants.  When  each  of  these  shipments 
of  cotton  was  made  appellee  drew  upon  appellants  for  the  amount  of 
the  purchase  price  of  same,  based  on  the  weights  and  classification  at 
the  point  of  shipment,  and  attached  to  6aid  draft  the  bill  of  lading  for 
said  shipment.  When  the  draft  reached  Houston  the  bank  to  which  it 
was  sent,  upon  payment  by  appellants  of  the  amount  of  said  draft,  de- 
livered same  and  the  bill  of  lading  thereto  attached  to  appellants,  who, 
upon  presentation  and  delivery  of  the  bill  of  lading  to  the  carrier,  re- 
ceived the  cotton.  All  of  these  shipments  were  made  in  this  way.  Upon 
reweighing  and  reclassifying  the  cotton  at  Houston,  in  accordance  with 
the  terms  of  the  contract  of  sale,  it  was  found  that  the  aggregate  amount 
of  drafts  paid  by  appellants  for  said  cotton  -exceeded  the  purchase  price 
of  same  under  said  contract  in  the  sum  of  $817.26.  Appellants  brought 
this  suit  to  recover  of  appellee  said  sum  of  $817.26. 

The  petition  alleges  that  the  defendant  is  a  transient  person  "who  can 
be  found  at  present  in  Shelby  County."  It  then  alleges  the  sale  of  the 
several  lots  of  cotton  to  plaintiff  by  the  defendant  under  a  contract  by 
the  terms  of  which  the  price  to  be  paid  therefor  was  so  much  per  pound 
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f.  o.  b.  cars  at  Houston,  upon  a  basis  of  middling  at  Houston  weights 
and  classification;  that  plaintiff  by  way  of  advancement  had  paid  de- 
fendant upon  said  cotton  the  sum  of  $31,360.29,  and  that  after  the  cot- 
ton was  received  by  plaintiff  and  weighed  and  classed  as  per  contract, 
it  was  ascertained  that  the  amount  so  paid  was  $817.26  in  excess  of  the 
contract  price.  There  is  no  allegation  in  the  petition  as  to  how  the 
alleged  advancements  were  made,  nothing  being  said  therein  in  regard 
to  the  drafts  or  the  bills  of  lading  under  which  the  cotton  was  shipped. 
To  this  petition  the  defendant  interposed  a  plea  of  privilege  to  be  sued 
in  the  county  of  his  residence. 

This  plea  was,  upon  the  facts  before  stated,  sustained  by  the  trial 
court  and  plaintiff's  suit  dismissed. 

We  can  not  agree  with  the  learned  trial  judge  that  there  are  any  facts 
in  this  case  which  distinguish  it  from  the  case  of  Seeley  &  Early  v. 
Williams,  20  Texas  Civ.  App.,  405.  In  the  case  cited  this  court  held 
that  the  draft  and  the  bills  of  lading,  which  in  every  essential  particular 
were  identical  with  the  drafts  and  bills  of  lading  in  the  instant  case, 
taken  together  constituted  a  written  contract  obligating  the  defendants 
upon  the#  payment  of  their  several  drafts  to  deliver  to  plaintiff  in  the 
county  of  his  residence  the  corn  covered  by  the  bills  of  lading,  and  that 
upon  a  breach  of  such,  contract  by  defendants  by  failing  to  deliver  the 
quality  and  quantity  of  corn  called  for  in  the  bills  of  lading  and  for  the 
purchase  price  of  which  the  drafts  were  drawn  by  defendants  and  paid 
by  plaintiff,  a  suit  by  plaintiff  to  recover  of  the  defendants  the  excess 
paid  him  over  the  contract  price  of  the  corn  brought  in  the  county  in 
which  the  corn  was  to  have  been  delivered  could  not  be  abated  by  a  plea 
of  privilege  by  the  defendant  to  be  sued  in  the  county  of  his  residence. 
The  several  telegrams  which  are  mentioned  in  the  opinion  in  that  case 
as  having  passed  between  the  parties  prior  to  the  shipment  of  the  corn 
were  not  considered  by  the  court  as  having  any  weight  in  the  determina- 
tion of  the  question  of  whether  the  contract  for  the  breach  of  which 
the  plaintiff  sued  was  to  be  performed  in  the  county  in  which  the  suit 
was  brought.  Appellee  having  contracted  to  deliver  to  appellants  at 
Houston,  Harris  County,  so  many  pounds  of  cotton  of  a  certain  grade 
and  at  a  fixed  price  per  pound,,  as  evidenced  by  his  drafts  and  bills  of 
lading,  his  failure  to  deliver  *the  quantity  and  grade  of  cotton  specified 
in  his  contract  entitled  appellants  to  maintain  their  suit  for  damages 
for  such  breach  in  the  county  in  which  the  contract  was  to  have  been 
performed.  Rev.  Stats.,  art.  1194;  Seeley  &  Early  v.  Williams,  20 
Texas  Civ.  App.,  405 ;  Darragh  v.  O'Connor,  5  Texas  Ct.  Rep.,  171. 

Appellants  were  not  required  to  allege  in  their  petition  that  the 
contract  was  to  be  performed  in  Harris  County  in  order  to  fix  the  venue 
in  that  county  on  that  ground.  The  defendant  was  required  to  nega- 
tive in  his  plea  of  privilege  every  supposable  state  of  facts  which  would 
give  the  court  jurisdiction  over  his  person,  except  such  as  the  petition 
by  reasonable  intendment  itself  excluded.  The  plea  filed  by  appellee 
denied  that  the  contract  was  to  have  been  performed  in  Harris  County, 
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but  as  we  have  seen  the  evidence  in  the  case  overcame  this  averment. 
Cavin  v.  Hill,  83  Texas,  74;  Booth  v.  Feist,  80  Texas,  144;  Railway  v. 
Graves,  50  Texas,  201;  Starke  v.  Whitman,  58  Texas,  376;  Carothers 
v.  Mcllhenny,  63  Texas,  147;  Graves  v.  Bank,  77  Texas,  555;  Hobson 
v.  Caswell,  36  S.  W.  Rep.,  312;  1  Am.  and  Eng.  Enc.  of  Law,  32; 
Townes  on  Pleading,  239. 

We  think  it  clear  under  the  cases  cited  that  the  court  erred  in  sus- 
taining the  plea  in  abatement  and  therefore  the  judgment  must  be 
reversed. 

It  appears  from  the  findings  of  the  trial  court  that  the  undisputed 
evidence  shows  that  appellee  is  due  the  appellants  the  sum  of  $817.26 
by  reason  of  his  failure  to  comply  with  his  contract  in  the  sale  of  said 
cotton.  Judgment  will  therefore  be  here  rendered  for  appellants  for 
said  sum. 

Reversed  and  rendered. 
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Julia  L.  Miller  et  al.  v.  J.  C.  Miller  et  al. 

Decided  January  27,  1904. 

1-— Community  Property— Survivor^Limitation. 

Limitation  runs  against  the  heirs  of  the  wife  and  in  favor  of  the  hus- 
band having  possession  of  the  community  personalty  from  the  expiration  of 
a  reasonable  time  for  him  to  settle  the  community  debts;  it  is  not  sus- 
pended, as  in  case  of  trusts,  until  he  repudiates  their  rights. 

2-— Same— Facts. 

Evidence  considered  and  held  to  support  the  plea  of  limitation  against 
the  suit  of  heirs  of  the  wife  for  recovery  of  her  interest  in  community  prop- 
erty from  the  surviving  husband. 

Appeal  from  the  District  Court  of  McLennan  County.  Tried  below 
•before  Hon.  Marshall  Surratt. 

A.  C.  Prendergast,  for  appellants. 

H.  N.  Atkinson,  and  Taylor  £  Gallagher,  for  appellees. 

KEY,  Associate  Justice. — On  November  5,  1900,  appellants  insti- 
tuted this  suit  against  appellees.  The  petition  was  in  two  counts.  The 
first  comprised  an  action  of  trespass  to  try  title  to  five  tracts  of  land; 
the  second  count  pleaded  in  detail  the  facts  relied  on  for  a  recovery,  and 
prayed  for  both  legal  and  equitable  relief,  including  partition. 

By  amended  answer  filed  November  23,  1901,  the  defendants  admitted 
that  the  plaintiffs  were  entitled  to  a  part  of  one  of  the  tracts  of  land, 
and  to  all  other  matters  plead  general  denial,  not  guilty,  and  the  stat- 
utes of  two,  three,  four,  five  and  ten  years  limitation. 

After  hearing  all  the  testimony,  the  trial  court  refused  to  submit  any 
issues  to  the  jury,  and  gave  a  peremptory  charge  to  find  for  the  plain- 
tiffs an  undivided  interest  of  560-1792  in  the  200-acre  tract  of  land  and 
$41.40  rent  thereon.  Such  verdict  was  returned  and  judgment  accord- 
ingly rendered,  and  the  plaintiffs  have  appealed. 

The  undisputed  testimony  shows  that  Jesse  W.  Miller  and  Priscilla 
Miller  were  married  in  March,  1851,  and  that  Priscilla  died  in  April, 
1877.  The  plaintiffs  claim  as  the  heirs  of  Priscilla  Miller.  The  200 
acres  of  land,  in  which  the  defendants  and  the  court  recognized  the 
plaintiffs'  interest,  was  acquired  by  Jesse  W.  Miller  during  the  lifetime 
of  his  wife  Priscilla.  The  plaintiffs  attempted  to  show  that  the 
other  tracts  of  land  which  were  subsequently  acquired  by  him  were 
paid  for,  in  whole  or  in  part,  with  community  funds  on  hand  at  the 
death  of  Priscilla  Miller,  but  the  testimony  on  that  subject  was  too 
meager  and  uncertain  to  authorize  the  submission  of  any  such  issue 
to  the  jury.  There  was  testimony  tending  to  show  that  at  the  time 
of  Mrs.  Miller's  death  there  was  a  considerable  sum  of  money  and  other 
personal  property  on  hand  and  in  possession  of  Jesse  W.  Miller,  which 
within  a  few  years  after  the  death  of  his  wife,  he  converted  to  his  own 
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use;  and  the  plaintiffs  would  be  entitled  to  recover  for  their  mother's 
half  interest  therein,  were  they  not  barred  by  the  statute  of  limitations. 

The  contention  that,  after  the  death  of  his  wife,  Jesse  W.  Miller  held 
a  half  interest  in  the  property  in  trust  for  her  heirs,  and  that  limitation 
would  not  begin  to  run  until  he  repudiated  the  trust,  is  not  believed  to 
be  correct.  For  whatever  reasonable  time  was  necessary  to  pay  off  the 
community  debts,  Jesse  W.  Miller  was  entitled  to  the  custody  and  con- 
trol of  all  the  community  property,  but  he  was  not  entitled  to  such  cus- 
tody and  control  for  any  greater  length  of  time.  This  being  the  case, 
and  there  being  no  express  trust,  the  plaintiffs  could  have  brought  their 
suit  as  socm  as  a  reasonable  time  for  the  discharge  of  community  debts 
had  elapsed.  The  testimony  shows  that  the  amount  of  the  community 
debts  was  small;  and  while  it  does  not  show  exactly  when  they  were 
paid,  it  seems  reasonably  certain  that  they  were  paid  or  barred  within 
a  few  years  after  the  death  of  Mrs.  Miller,  and  that  the  plaintiffs  could 
have  brought  their  suit  twenty  years  before  they  did.  Such  being  the 
facts,  we  think  the  court  ruled  correctly  in  refusing  to  submit  to  the 
jury  the  question  of  the  right  of  the  plaintiffs  to  recover  their  mother's 
interest  in  the  personal  property.  Albrecht  v.  Albrecht,  35  S.  W.  Rep., 
1076 ;  Cochran  v.  Sonnen,  26  S.  W.  Rep.,  521 ;  Tinnan  v.  Mebane,  10 
Texas,  246;  Wingate  v.  Wingate,  11  Texas,  430;  Kennedy  v.  Baker, 
59  Texas,  150. 

It  is  true  that  some  of  the  plaintiffs  were  laboring  under  disabilities 
which  exempted  them  from  the  operation  of  the  statute  of  limitation 
for  several  years,  but  such  disabilities  had  ceased  and  the  statute  been 
in  operation  against  them  for  more  than  four  years  before  this  suit  was 
brought. 

No  error  has  been  pointed  out  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  was  refused  by  the  Supreme  Court,  March  24,  1904. 
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E.  B.  Hale  et  al.  v.  J.  H.  Bickett. 

Decided  January  27,  1904. 

8heriff— Failure  te  Return  Execution. 

A  sheriff  who  fails  to  return  an  execution  placed  in  his  hands,  is  liable! 
under  Revised  Statutes,  article  2387,  for  the  full  amount  of  the  judgment, 
unless  it  is  made  to  appear  that  no  injury  resulted  to  the  plaintiff;  and 
merely  showing  that  the  defendant  in  execution  was  insolvent  does  not  ab- 
solve the  sheriff  from  liability,  especially  where  there  is  evidence  tending  to 
show  that  he  had  property  subject  to  the  execution. 

Appeal  from  the  County  Court  of  Milam.  Tried  below  before  Hon. 
B.  B.  Pool. 

Hale,  the  sheriff,  and  his  sureties  appeal  from  a  judgment  in  favor  of 
Bickett. 

Moore  &  Adams,  for  appellant. 

U.  8.  Hearrellj  for  appellee. 

KEY,  Associate  Justice. — This  case  originated  in  the  justice  court, 
but  was  finally  tried  in  the  county  court.  It  is  a  proceeding  instituted 
under  article  2387  of  the  Revised  Statutes,  and  is  a  motion  against  the 
sheriff  for  a  failure  to  return  executions  issued  by  a  justice  of  the  peace 
upon  a  judgment  in  favor  of  J.  H.  Bickett  and  against  Will  Carson. 
Prom  a  judgment  in  favor  of  Bickett,  the  sheriff  and  his  sureties  have 
appealed. 

The  trial  court  found  as  a  fact  that  an  alias  execution  was  issued  on 
the  judgment  and  placed  in  the  hands  of  Sheriff  Hale  and  never  returned 
by  him,  and  that  the  testimony  failed  to  show  that  he  could  not,  by 
the  exercise  of  proper  diligence  in  executing  the  writ,  have  collected  the 
plaintiff's  judgment.  This  finding  is  assailed,  but  we  think  it  is  sup- 
ported by  testimony.  The  sheriff  having  failed  to  return  the  execution, 
he  was  liable  by  force  of  the  statute  referred  to  for  the  full  amount  of 
the  judgment,  unless  it  was  made  to  appear  that  no  injury  had  resulted 
to  the  plaintiff;  and  merely  showing  that  the  defendant  in  the  judgment 
was  insolvent,  was  not  sufficient  to  absolve  the  sheriff  from  liability, 
especially  as  there  was  other  testimony  tending  to  show  that  Will  Carson 
owned  property  subject  to  execution  and  within  the  sheriff's  jurisdiction. 
Griswold  v.  Chandler,  22  Texas,  637. 

Much  of  the  testimony  bearing  on  the  question  of  Will  Carson's  owner- 
ship of  property  was  objected  to  by  appellants,  but  the  objections  were 
not  followed  up  by  assignments  of  error,  and  therefore  the  ruling  of  the 
trial  court  in  that  respect  can  not  be  revised  by  this  court. 

All  the  points  properly  presented  in  appellants'  brief  have  been  con- 
sidered, and  our  conclusion  is  that  the  judgment  should  be  affirmed,  and 
it  is  so  ordered. 

Affirmed. 

8±  Civ.— 24 


370  Stewart  v.  G.  H.  &  S.  A.  By.  Co. 


William  Stewaet  v.  Galveston,  Harrisburg  &  San  Antonio 

Railway  Company. 

Decided  January  27,  1904. 

1.— Contributory    Negligence — Pleading. 

A  special  plea  "that  plaintiff  was  guilty  of  negligence  at  and  before  his 
injuries  which  was  the  direct  and  proximate  cause  of  the  same,"  held  suffi- 
cient to  raise  issue  of  contributory  negligence. 

2^— Same— Charge. 

Under  a  plea  of  contributory  negligence,  in  general  terms,  a  charge  that 
plaintiff's  failure  to  look  and  listen  for  the  approach  of  a  car,  if  found  to 
be  negligence,  would  prevent  a  recovery  was  proper,  such  plea  being  suffi- 
cient to  warrant  the  submission  of  the  issue  specifically  in  any  and  all  forms 
in  which  it  was  presented  by  the  evidence. 

3. — Same — Charge — Omission — Request. 

Where  defendant  pleaded  two  distinct  theories  of  plaintiff's  negligence 
and  the  court  submitted  the  case  on  one  of  them  only,  plaintiff  can  not  com- 
plain, it  being  a  matter  of  omission  and  he  not  having  requested  a  submis- 
sion of  the  same. 

4.— Signals — Crossing— Custom. 

Whether  or  not  the  bell  was  rung  or  the  whistle  blown  on  a  particular 
train  or  whether  cars  were  put  in  motion  and  allowed  to  go  over  a  street 
crossing  on  a  particular  occasion,  can  not  be  proved  by  testimony  as  to  the 
general  custom  of  trains  in  such  matters. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

D.  J.  Powell  and  Jas.  Eoutledge,  for  appellant. 

Newton  &  Ward  and  Baker,  Botts,  Parker  &  Garwood,  for  appellee. 

JAMES,  Chief  Justice. — The  plaintiff,  Stewart,  alleged  that  while 
crossing  Walnut  Street  in  the  city  of  San  Antonio,  at  or  near  where  it 
crosses  Cherry  Alley,  defendant's  servants  engaged  in  operating  its  cars 
negligently  backed  or  kicked  a  car  or  cars  down  over  said  crossing, 
causing  him  to  be  thereby  struck  and  injured.  That  the  ordinance  of 
the  city  required  that  a  bell  should  be  rung  on  all  locomotives  and  kept 
ringing  as  it  approached  the  crossing;  that  the  night  was  dark  and  de- 
fendant failed  to  provide  lights  on  the  cars  or  to  sound  the  bell  or  blow 
the  whistle  or  to  give  any  kind  of  warning  on  this  occasion- 
Defendant  pleaded  general  denial,  and  specially  "that  plaintiff  was 
guilty  of  negligence  at  and  before  his  injuries  which  was  the  direct  and 
proximate  cause  of  the  same."  The  portion  in  quotation  marks  is  the 
language  of  the  plea. 

The  first  and  second  assignments  are  founded  upon  the  contention  that 
contributory  negligence  was  not  sufficiently  pleaded  to  raise  such  issue. 
They  are  overruled. 

Under  the  third  appellant  complains  of  the  charge  which  instructed 
the  jury  that  if  plaintiff  failed  to  look  and  listen  for  the  approach  of 
the  car,  etc.,  and  if  such  failure,  if  any,  was  negligence,  without  which 
the  accident  would  not  have  occurred,  to  find  for  defendant  upon  the 
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ground  that  defendant  had  not  alleged  specifically  any  particular  acts 
of  negligence  on  the  part  of  plaintiff,  and  therefore  it  was  improper  for 
the  court  to  single  out  and  charge  upon  specific  acts  of  negligence  and 
submit  same  to  the  jury,  and  upon  the  further  ground  that  such  mode 
of  submission  gave  undue  prominence  to  such  particular  facts. 

These  are  the  only  questions  which  appellant's  brief  raises  by  propo- 
sitions under  the  third  assignment.  A  general  plea  of  contributory 
negligence,  not  excepted  to,  is  undoubtedly  sufficient  to  warrant  its  sub- 
mission generally  or  in  any  and  all  forms  in  which  the  issue  is  made  by 
the  evidence. 

The  fourth  is  also  overruled.  If,  as  contended  by  appellant,  he 
pleaded  and  relied  on  establishing  defendant's  negligence  by  two  dis- 
tinct theories  and  the  court  submitted  the  case  on  one  theory,  plaintiff 
can  not  complain,  it  being  a  matter  of  omission  and  he  not  having  re- 
quested a  submission  of  the  other. 

Under  the  fifth  assignment  the  proposition  is  made  that  when  the 
issue  is  as  to  whether  or  not  the  bell  was  rung  or  the  whistle  blown  on  a 
particular  train,  it  is  admissible  to  show  that  defendant's  trains  habit- 
ually failed  to  ring  the  bells  or  blow  the  whistle.  The  testimony  offered 
and  excluded  was  that  of  Helen  Robinson,  who  lived  near  the  place,  to 
the  effect  that  at  the  point  where  this  accident  occurred  more  than  half 
the  trains  that  passed  her  house  failed  to  ring  the  bell  or  blow  the 
whistle. 

The  inquiry  was  as  to  the  ringing  of  the  bell,  etc.,  in  connection  with 
the  cars  which  struck  plaintiff.  We  understand  Gulf  C.  &  S.  P.  Ey.  Co. 
v.  Evansich,  61  Texas,  6,  and  Gulf  C.  &  S.  F.  Ey.  Co.  v.  Eowland,  82 
Texas,  171,  as  condemning  the  testimony  offered  as  improper.  Where 
the  issue  is  whether  a  certain  act  is  negligent  or  not  it  has  been  fre- 
quently held  proper  to  show  what  is  usually  done  under  the  same  cir- 
cumstances. But  whether  or  not  the  act  itself  occurred  can  not,  we 
think,  be  so  proven. 

The  same  conclusion  requires  the  overruling  of  the  sixth  assignment, 
which  is  that  the  court  erred  in  refusing  to  permit  the  witness  Guckian 
to  testify  that  it  was  the  usual  and  general  custom  in  switching  cars  in 
defendant's  yard  to  kick  cars  and  kick  the  same  with  an  engine  at  or 
near  this  place,  and  that  the  cars  then  went  on  over  Cherry  Alley  by 
themselves  and  that  the  switch  engine  stopped  behind  to  pick  up  other 
cars  and  went  ahead  and  overtook  said  cars  which  had  previously  been 
kicked  ahead  of  it.    The  same  applies  to  the  seventh  assignment. 

Affirmed. 

Writ  of  error  refused. 
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San  Antonio  Traction  Company  v.  Virginia  P.  Williams. 

Decided  January  27/  1904. 

1.— Pleading — Amendment— New  Cause  of  Action — Limitation. 

In  an  amended  petition  pleading  negligence  generally  plaintiff  may  prove 
the  particular  acts  of  negligence  alleged  in  the  original  petition;  such  amend- 
ment is  not  subject  to  demurrer  on  the  ground  that  it  Introduces  a  new  cause 
of  action,  barred  by  limitation,  since  it  can  not  be  assumed,  in  advance,  that 
evidence  will  be  introduced  of  negligence  not  originally  alleged. 

2d — Special  Demurrer. 

A  special  demurrer  must  apprise  the  court  of  the  particular  point  in- 
tended to  be  urged. 

3. — Passenger— Negligence — Pleading. 

A  general  allegation,  by  an  injured  passenger,  of  negligence  by  the  car- 
rier, is  sufficient;  nor  does  the  fact  that  he  knows  the  particular  negligence 
causing  the  injury  and  has  originally  alleged  It  specifically  change  the  rule 
or  prevent  him  from  amending  and  pleading  negligence  generally. 

4^ — Charge— Wreck — Derailment. 

The  words  "wreck  and  derailment"  in  a  charge  refer  to  one  event,  and 
it  is  immaterial  whether  or  not  plaintiff  was  injured  the  Instant  before  the 
car  left  the  rails. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon- 
J.  L.  Camp. 

Houston  Bros,  and  R.  J.  Boyle,  for  appellant. 

R.  B.  Minor,  Perry  J.  Lewis,  and  H.  0.  Carter,  for  appellee. 

JAMES,  Chief  Justice. — This  is  an  action  for  damages  for  personal 
injuries.  The  case  was  tried  on  a  second  amended  original  petition 
filed  March  9,  1903,  which  alleged  that  plaintiff,  Virginia  P.  Williams, 
while  a  passenger  on  defendant's  car,  was  injured  on  or  about  November 
29,  1900,  by  reason  of  the  negligence  of  defendant.  While  said  car  was 
proceeding  with  plaintiff  along  West  Commerce  Street  the  motion  of 
said  car  was  suddenly  and  violently  arrested  and  one  end  of  said  car  was 
violently  thrown  to  a  great  height  above  the  track  and  then  fell  vio- 
lently down  again,  and  said  car  became  wrecked  and  derailed,  whereby 
plaintiff  was  thrown  violently  about  in  said  car  and  greatly  bruised, 
wounded  and  lacerated,  etc. 

The  original  petition,  which  appears  to  have  been  filed  September  25, 
1901,  alleged  the  negligence  to  have  consisted  in  allowing  the  mechanism 
of  the  car  to  become  out  of  order  and  its  parts  to  become  insecure,  and 
that  plaintiff  was  injured  by  reason  of  a  portion  of  its  mechanism  un- 
known to  plaintiff  becoming  detached  from  the  bottom  of  said  car  and 
falling  and  striking  the  roadbed  and  ties  while  it  was  going  at  a  rapid 
rate  of  speed,  whereby  the  motion  of  the  car  was  suddenly  and  violently 
arrested  and  the  car  greatly  and  violently  tilted  forward  and  partly 
overturned. 

The  first  amended  original  petition,  filed  May  23,  1902,  was  substan- 
tially the  same  except  that  it  alleged  that  defendant  negligently  suffered 
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the  mechanism  of  the  car  to  become  so  much  out  of  order,  and  its  parts, 
especially  a  certain  dynamo  of  said  car,  to  become  so  insufficiently 
secured  that  the  dynamo  became  detached  from  the  bottom  of  the  car 
and  fell  and  struck  the  ties,  whereby  the  motion  of  the  car  was  suddenly 
and  violently  arrested,  etc. 

The  first  assignment  of  error  is  to  the  overruling  of  a  special  demurrer 
setting  up  that  the  cause  of  action  was  barred  because  the  second 
amended  original  petition  set  up  a  new  cause  of  action. 

Plaintiff  being  a  passenger  needed  only  to  plead  defendant's  negli- 
gence in  a  general  manner  as  was  done  in  the  second  amended  petition. 
If  this  had  been  done  in  the  first  instance  plaintiff  cpuld  have  proved 
Tinder  it  the  particular  negligence  that  was  alleged  in  the  original 
petition.  Consequently  the  second  amended  petition  embraced  the  par- 
ticular forms  or  acts  of  negligence  alleged  in  the  previous  pleadings. 

The  only  reasonable  contention  defendant  can  make  to  the  last  peti- 
tion is  that  it  embraces  any  form  of  negligence  that  plaintiff  might  see 
fit  to  prove,  and  as  to  other  forms  than  what  had  been  previously  alleged, 
aiid  to  that  extent  it  set  up  a  new  cause  of  action.  It  was  enough  for 
the  court  in  passing  on  this  demurrer  to  know  that  plaintiff  was  entitled 
under  the  last  pleading  to  prove  the  case  that  had  been  originally  or 
in  the  first  amended  petition  alleged  in  order  to  overrule  it.  The  court 
could  not  know  in  advance  what  plaintiff  would  establish  on  the  trial 
under  the  broad  allegation  of  that  pleading.  It  would  therefore  have 
been  error  to  sustain  the  demurrer. 

The  second  assignment  complains  of  the  overruling  of  the  following 
special  demurrer :  "For  further  demurrer  to  said  second  amended  orig- 
inal petition  defendant  says  that  it  is  insufficient  in  this,  that  it  does 
not  allege  wherein  this  defendant  was  negligent,  and  does  not  show 
with  sufficient  certainty  to  put  this  defendant  upon  notice  the  wrongs 
and  negligence  with  which  it  is  charged  or  wherein  or  how  it  neglected 
its  duty." 

Appellant  concedes  the  rule  to  be  that  a  passenger  can  not  be  required 
to  allege  more  than  was  done  in  this  pleading,  but  urges  that  the  reason 
upon  which  it  is  founded  is  shown  by  the  record  to  be  wholly  wanting 
in  this  case.  The  brief  puts  it  thus :  "That  it  is  apparent  upon  this 
record  that  plaintiff  was  at  all  times  cognizant  of  the  particular  act  of 
negligence  which  caused  the  injury,  and  has  rested  her  case  upon  such 
particular  negligence  for  a  long  period  of  time,  and  therefore  the  just 
and  equitable  theory  upon  which  the  rule  is  based  can  have  no  applica- 
tion." 

There  was  nothing  in  the  terms  of  the  special  demurrer  to  apprize  the 
court  that  such  point  was  intended  to  be  made,  therefore  it  must  be  re- 
garded as  made  here  for  the  first  time.  And  finally  we  are  of  opinion 
that  the  law  does  not  admit  of  any  such  exception  to  the  rule,  otherwise 
plaintiff,  a  passenger,  ought  to  be  required  in  every  case  to  negative  the 
fact  of  his  knowledge  of  the  form  or  act  of  negligence  causing  the  in- 
jury in  order  to  warrant  a  petition  alleging  negligence  in  general  terms. 
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We  believe  there  is  nothing  substantial  in  what  is  said  in  connection 
with  the  third  and  fourth  assignments.  The  testimony  is  that  the  car 
was  to  some  extent  derailed.  First  the  passengers  were  thrown  forward 
by  the  car  coming  to  a  sudden  stop  and  the  front  end  going  down.  Plain- 
tiff says  she  fell  the  whole  length  of  the  car  and  when  the  car  fell  back- 
ward she  fell  backward  too  and  that  she  struck  her  back  against  some- 
thing, she  did  not  know  what  it  was.  To  her  it  seemed  the  car  was  al- 
most straight  up,  then  it  fell  back.  Another  witness  testified  that  when 
it  dropped  back  the  center  of  the  car  burst  open  and  that  the  back  part 
of  the  car  was  off  the  track.  Plaintiff  said  she  thought  the  back  part  of 
the  car  was  partly  off  the  track. 

It  is  not  made  clear  by  the  testimony  at  what  stage  of  the  occurrence 
plaintiff  received  her  injury.  Appellant  contends  that  there  was  no  evi- 
dence which  warranted  the  court  in  submitting  plaintiff's  having  been 
injured  by  reason  of  the  derailing  of  the  car,  the  charge  being  in 
effect  that  if  plaintiff  was  injured  by  the  "wreck  and  derailment,"  and 
such  "wreck  and  derailment/'  if  any,  was  the  result  of  defendant's  neg- 
ligence and  was  the  proximate  cause,  etc.,  to  find  for  plaintiff.  As  plain- 
tiff testified  she  fell  backward  when  the  rear  end  of  the  car  fell  down, 
and  it  was  derailed  when  it  fell,  it  can  hardly  be  assumed  that  the  de- 
railment, by  which  one  would  naturally  understand  the  period  between 
the  time  the  rear  wheels  were  lifted  from  the  track  and  the  time  they 
fell  down  away  from  the  track,  had  nothing  to  do  with  causing  her  in- 
juries. 

Moreover,  it  seems  to  us  that  the  derailment  and  wreck  being  one  and 
the  same  event,  it  is  evident  that  the  court  used  the  terms  as  referring  to 
the  occurrence  generally,  and  they  could  not  reasonably  have  been  under- 
stood by  the  jury  in  any  other  sense. 

We  think  appellant  has  no  real  ground  of  complaint  in  respect  to  the 
matters  alleged  in  the  remaining  assignments. 

Affirmed. 

Writ  of  error  refused. 
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W.  R.  A8CABETB  V.  HENRY  PFAFF. 
Decided  January  27,  1904. 


1.— -Assignment  of  Lease— Description— Parol  Testimony. 

An  assignment  of  a  lease  containing*  no  sufficient  description  of  the  in- 
strument, but  calling  for  it  to  be  attached  to  the  assignment,  should  have 
been  admitted  in  evidence  when  the  subject  matter  was  made  certain  by 
parol  evidence  identifying  the  lease  which  was  intended  to  be  but  was  not  in 
fact  attached. 

2d — Lease— Wife's  Separate  Property — Joinder— Ratification. 

A  lease  by  the  husband  of  the  wife's  separate  real  property  for  a  term 
exceeding  one  year,  without  the  joinder  of  the  wife,  is  null  and  void;  but 
the  wife  may  ratify  such  lease  by  the  husband  by  joining  in  and  acknowl- 
edging an  assignment  of  it. 

3*— Same— Assignment — Rent— Lessee. 

When  a  lessee,  with  the  consent  of  the  landlord,  assigns  the  lease  for 
the  term,  the  assignee  becomes  charged  with  the  rent  and  the  original  lessee 
is  no  longer  liable  therefor  unless  otherwise  specifically  agreed. 

4-— Same— Tenant—  Landlord— Assignment— Consent. 

A  tenant  can  not  assign  a  lease  or  sublet  premises  without  the  consent 
of  the  landlord  (Rev.  Stats,  art.  3260) ;  but  when  such  consent  is  given,  either 
In  the  written  lease  or  afterwards,  the  original  lessee  is  relieved  from  fur- 
ther liability. 

Appeal  from  the  County  Court  of  El  Pa60.  Tried  below  before  Hon. 
Job.  TJ.  Sweeney. 

E.  Engleking,  for  appellant. 

Seymour  Thurmond,  for  appellee. 

FLY,  Associate  Justice. — Appellant  sought  to  recover  of  appellee 
the  sum  of  $600  alleged  to  be  due  on  a  rental  contract  between  J.  D. 
Ochoa  and  appellee  whereby  the  latter  had  agreed  to  pay  the  sum  of 
$100  a  month  for  certain  premises  in  the  city  of  El  Paso.  The  case 
was  tried  by  the  court  and  judgment  was  rendered  for  appellee. 

J.  D.  Ochoa  had  rented  the  premises,  which  were  the  separate  prop- 
erty of  his  wife,  to  appellee  for  eight  years  from  July,  1902,  at  the  rate 
of  $100  a  month,  payable  each  month  in  advance,  and  he  paid  the  rent 
up  to  February  1,  1903.  On  January  23,  1903,  a  lease  was  assigned 
by  a  written  instrument  for  a  valuable  consideration  by  Ochoa  and  wife 
to  appellant.  By  the  terms  of  the  transfer  of  the  lease  it  was  to  be 
annexed  to  the  lease  which  is  in  no  other  manner  identified,  but  it  was  not 
so  annexed.  However,  Ochoa  testified  that  the  transfer  was  of  the  lease 
made  by  him  to  appellee.  Appellant  sued  for  the  rent  for  six  months 
from  February  1,  1903.  The  court  admitted  the  transfer  of  the  lease 
in  evidence  but  afterwards,  at  the  instance  of  appellee,  struck  it  out  be- 
cause it  did  not  identifv  the  lease  to  which  it  referred.  The  court  also 
refused  to  consider  the  lease  from  J.  D.  Ochoa  to  appellee  because  the 
property  was  the  separate  estate  of  his  wife  and  she  had  not  joined  him 
in  the  lease  contract. 
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While  the  assignment  of  the  lease  was  indefinite  in  not  describing  the 
lease  and  in  not  being  annexed  to  it,  still,  when  Ochoa  testified  as  to  the 
lease  that  was  intended  he  made  certain  the  lease  that  was  assigned  by 
the  writing.  "For  the  purpose  of  identifying  the  subject  matter  to 
which  the  written  contract  relates,  parol  testimony  of  that  which  was 
in  the  minds  of  the  parties,  and  to  which  their  testimony  was  directed 
at  the  time,  may  be  given."    Kirk  v.  Brazos  County,  73  Texas,  56. 

In  the  case  of  Dority  v.  Dority,  96  Texas,  215,  71  S.  W.  Kep.,  950,  it 
was  held  by  the  Supreme  Court  of  Texas  that  a  lease  of  the  wife's  sepa- 
rate real  property  for  a  term  exceeding  one  year  by  the  husband,  without 
the  joinder  of  the  wife  in  the  lease,  is  invalid,  the  same  formalities  being 
required  in  a  lease  of  that  character  as  are  essential  in  the  sale  of  her 
separate  estate.  Mrs.  Ochoa  did  not  join  in  the  lease  to  appellee,  and 
it  was  therefore  null  and  void  unless  the  act  of  the  husband  was  ratified 
by  the  wife  by  her  joinder  in  the  transfer.  The  assignment  of  the  lease 
was  in  writing  and  was  signed  and  duly  acknowledged  by  Ochoa  and 
wife.  By  the  terms  of  the  transfer  the  lease  was  not  only  referred  to 
but  it  was  intended  that  it  should  be  annexed  and  form  a  part  of  the 
assignment.  It  appears  that  the  wife  had  a  full  knowledge  of  the  facts 
and  when  she  signed  and  acknowledged  the  assignment  with  the  lease 
oontract  annexed,  it  was  to  all  intents  and  purposes  a  signing  and 
acknowledging  of  the  lease  contract  itself. 

Under  the  terms  of  the  lease  contract  authority  to  assign  the  lease, 
or  sublet  the  premises,  was  given  the  lessee,  and  the  rule  is  that  when  a 
lessee,  with  the  consent  of  the  landlord,  assigns  the  lease  for  the  term 
the  assignee  becomes  charged  with  the  rent  and  the  original  lessee  is  no 
longer  liable  for  the  rent  unless  it  be  specially  agreed  otherwise. 
Loustaunau  v.  Lambert,  1  Texas  Civ.  App.,  434;  Giddings  v.  Felker, 
70  Texas,  176 ;  Le  Oierse  v.  Oreen,  61  Texas,  128 ;  Howland  v.  Coffin, 
29  Mass.,  125 ;  Patten  v.  Deshon,  67  Mass.,  325. 

The  rule  is  thus  stated  in  the  Massachusetts  case  last  cited.  "If  the 
whole  or  part  of  the  leased  premises  be  transferred  by  the  original  lessee 
for  the  residue  of  the  term,  this  is  an  assignment,  and  the  assignee  be- 
comes liable  for  the  whole  or  a  proportionable  part  of  the  rent,  to  the 
original  lessor,  at  his  election.  The  first  assignee,  notwithstanding  the 
assignment,  remains  liable  for  the  rent,  in  virtue  of  his  express  cove- 
nants, if  the  lessor  elects  so  to  hold  him,  in  which  case  he  will  be  enti- 
tled to  the  rent  from  the  assignees.  But  if  the  original  lessor  assents 
to  the  assignment  and  agrees  to  accept  the  assignee  as  his  tenant — and 
proof  of  receiving  rent  from  the  assignee  will  be  deemed  evidence  of  such 
— he  has  no  longer  any  right  of  action  against  the  original  lessee." 

Under  the  law  of  this  State  (art.  3250,  Sayles*  Stats.)  a  tenant  can 
not  assign  a  lease  or  sublet  the  premises  without  the  consent  of  the  land- 
lord is  given;  but  when  such  consent  is  given,  whether  in  the  written 
lease  or  afterwards,  the  rule  as  to  the  release  of  the  original  lessee,  when 
he  assigns,  from  further  liability  is  the  same  announced  in  the  Massa- 
chusetts decision. 
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The  clause  in  the  lease  permitting  an  assignment  of  it  was  in  effect 
granting  the  power  to  the  original  lessee  to  substitute  another  person  in 
the  lease  who  would  assume  all  responsibility  for  the  rent  and  the  orig- 
inal lessee  would  be  released  from  further  liability.  It  is  true  that  an 
insolvent  person  might  be  substituted  to  whom  the  landlord  would  never 
have  leased  the  premises,  but  if  he  is  willing  to  grant  the  authority  of 
substitution  to  his  tenant  he  or  those  to  whom  he  may  assign  must  bear 
the  consequences. 

Appellee  has  absolved  himself  from  liability  under  the  lease  by  an 
assignment  of  it  under  the  authority  given  him  by  the  instrument,  and 
on  this  ground  alone  the  judgment  will  be  sustained.  Had  there  been 
no  assignment  by  him  he  would  be  liable  for  the  rent  for  the  time  the 
premises  had  been  used  whether  the  lease  for  the  eight  years  had  been 
valid  or  not.    The  judgment  is  affirmed. 

Affirmed. 
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G.  A.  Erwin  v.  Wesley  Daniels. 

Decided  January  28,  1904. 

1.— Executory  8a le— Payment — Tim©  of  the  Essence. 

Under  an  executory  contract  for  the  sale  of  land  which  gives  to  the  ven- 
dor a  mere  option,  in  case  of  default  in  payment,  to  rescind  the  sale  and 
treat  the  payments  made  as  rent,  where  the  parties  have  not  acted  on  the 
contract  by  taking  possession,  improvements,  etc.,  time  is  nearly  always  of 
the  essence  of  the  contract. 

2.— Same— Waiver  of  Default. 

Where,  in  an  executory  contract  for  the  sale  of  land  giving  to  the  vendor 
the  right  to  rescind  on  default  of  payment,  the  vendor  suiters  a  default  to 
pass  without  complaint,  and  treats  the  contract  as  continuing,  he  can  revive 
his  right  thereafter,  only  upon  notice  of  his  purpose  to  vendee,  allowing  him 
a  sufficient  time  in  which  to  comply. 

3.— Same— Statute    of    Frauds — Parol  Sale  of  Land. 

A  purchaser  under  an  executory  contract  who,  by  possession,  improve- 
ments and  part  payment,  has  acquired  vested  rights  in  real  estate,  can  not 
divest  himself  of  such  interest  by  parol. 

4.— Coets— Practice. 

One  recovering  judgment  on  amended  pleadings  and  taxed  with  the  pre- 
vious costs,  may,  where  he  is  insolvent,  be  compelled  to  pay  such  as  a  con- 
dition of  enjoying  the  relief  awarded  him. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

James  A.  Breeding,  for  appellant. 

Edgar  Watkins  and  Frank  C.  Jones,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  in  the  form  of  an 
action  of  trespass  to  try  title  by  G.  A.  Erwin  against  the  appellee,  Wes- 
ley Daniels,  its  purpose  being  to  rescind  an  executory  contract  of  sale 
and  recover  possession  of  the  land. 

Appellee  answered  averring  the  contract  of  purchase,  tendered  the 
balance  of  the  purchase  money,  pleaded  waiver  and  estoppel  as  to  the 
right  to  rescind,  and  prayed  for  specific  performance. 

A  trial  by  jury  resulted  in  a  verdict  and  judgment  for  appellant  for 
the  balance  of  the  purchase  money  and  for  the  appellee  for  the  land. 
Erwin  has  appealed  and  urges  under  appropriate  assignments  of  error 
the  points  upon  which  he  relies  for  a  reversal.  The  facts  established  by 
the  verdict  are  as  follows : 

In  the  spring  of  1899  the  defendant  herein,  Wesley  Daniels,  a  negro, 
was  a  tenant  on  the  lands  in  controversy  then  owned  by  Tom  Still. 
Erwin,  the  appellant  herein,  became  the  purchaser  of  the  lands  from 
Still,  and  prior  to  the  expiration  of  the  said  lease  Daniels  bought  the 
property  from  Erwin  by  an  executory  contract  in  writing  which  was  in 
substance  as  follows: 

Its  date  was  May  1,  1899.  The  contract  price  was  $600,  payable  in 
three  equal  installments,  bearing  interest,  the  first  installment  of  $200 
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being  due  November  1,  1899;  the  second  November  1,  1900,  and  the 
third  November  1,  1901. 

It  was  further  provided  that  if  the  vendee  made  the  three  payments 
stipulated  the  vendor  should  thereupon  duly  execute  him  a  deed  for  the 
land.  In  case  of  the  failure  on  the  part  of  the  vendee  to  make  either  of 
the^  payments  or  perform  any  of  the  covenants  on  his  part  to  be  made 
and  performed  it  the  maturity  thereof,  then  the  contract  might  at  the 
option  of  the  first  party  be  forfeited  and  determined,  the  second  party 
forfeiting  all  former  payments  as  rent. 

The  defendant  with  his  family  has  lived  upon  the  place  since  May, 
1899. 

» 

No  payment  was  made  on  the  purchase  money  in  1899,  nor  did 
plaintiff  either  demand  therefor  or  exercise  his  option  to  rescind.  In 
the  spring  of  1900  defendant  paid  $8  on  the  contract  of  purchase ;  $100 
on  October  10th  of  that  year,  and  $200  on  November  23d,  all  of  which 
the  plaintiff  duly  placed  as  a  credit  on  the  contract  of  purchase.  During 
the  year  of  1901  the  defendant  with  his  family  continued  to  live  upon 
the  place  under  his  right  as  purchaser,  during  which  time  and  up  to  the 
fall  of  that  year  the  plaintiff,  though  seeing  defendant  frequently,  made 
no  demand  for  a  payment  on  the  purchase  money  and  expressed  no  pur- 
pose to  rescind. 

In  the  fall  of  the  last  named  year,  defendant  having  bought  his  sup- 
plies from  plaintiff  (who  was  a  merchant  in  a  nearby  town),  took  him 
his  cotton,  sold  it  to  him  at  current  prices,  receiving  some  cash  and 
paying  his  annual  account.  Plaintiff  asked  defendant  if  he  wanted  to 
pay  his  cotton  on  his  account  or  on  his  land.  He  replied  that  he  wished 
his  account  paid.  This,  however,  was  not  said  in  connection  with  any 
demand  on  the  part  of  the  plaintiff  for  the  money  due  on  the  land,  nor 
with  respect  to  any  intimation  that  the  postponement  of  such  a  payment 
was  not  satisfactory  to  the  plaintiff.  Later  during  this  same  fall 
plaintiff  told  defendant  that  his  time  was  up  on  the  land  and  that  he, 
defendant,  would  have  to  come  in  and  make  a  new  contract  therefor. 
This  was  all  that  was  said,  and  defendant,  not  understanding  just  what 
was  meant,  agreed  to  come  in  and  execute  a  new  agreement  if  plaintiff 
would  write  it.  For  this  purpose  defendant  came  in  several  times,  but 
on  each  occasion  he  was  advised  by  plaintiff  that  the  paper  had  not  been 
written  for  want  of  time.  Nothing  more  definite  was  further  said. 
Defendant  did  not  understand  the  new  contract"  meant  a  rescission  of 
the  trade,  and  he  continued  to  live  on  and  cultivate  the  place  until  the 
fall  of  1902.  He  then  brought  in  his  cotton,  disposed  of  it  to  the 
plaintiff,  who  credited  his  account  with  enough  to  discharge  it,  paid 
defendant  some  cash  as  usual,  and  still  up  to  November  1,  1902,  said 
nothing  about  rescission  or  rent. 

During  his  occupancy  under  the  contract  of  sale  defendant  had  cleared 
thirty  or  forty  acres  of  land  on  the  place,  made  some  minor  improve- 
ments, and  lands  had  advanced  until  his  purchase  was  worth  more  than 
double  its  original  value. 
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On  November  1,  1902,  defendant  delivered  to  the  plaintiff  six  bales 
of  cotton  and  the  plaintiff  then  for  the  first  time  claimed  a  forfeiture, 
claimed  rent  for  that  year  equal  to  one-fourth  of  all  the  cotton  defendant 
had  raised,  and  deducted  the  sum  (which  amounted  to  $126.18)  from 
the  sum  of  the  six  bales.  This  was  the  first  notice  defendant  had  of  any 
forfeiture  and  the  first  notice  that  plaintiff  claimed  rent  for  the  place 
for  that  year.  Defendant  then  offered  to  pay  the  balance  due  on  the 
place,  which  was  refused,  and  after  some  protest  against  plaintiff's  course 
he  left.  Defendant  continued  to  occupy  the  place,  but  in  ignorance  of 
his  rights  sought  to  rent  other  premises  for  the  following  year  and  paid 
rent  from  November  1st  to  November  25,  1902.  On  the  25th  of 
November,  however,  he  consulted  an  attorney,  was  advised  that  he  could 
not  thus  be  deprived  of  his  rights,  and  again  made  an  offer  to  pay  in 
full  for  the  place,  leaving  the  amount  due  to  the  plaintiff's  own  cal- 
culation. 

In  answering  in  this  cause  he  tendered  the  balance  due.  The  pay- 
ments made  amounted  to  $450.65  \  amount  tendered  in  court,  $345.57 — 
$796.22,  .covering  the  original  amount  and  interest. 

The  rent  of  the  place  was  worth  $200  per  year,  the  renter  to  keep  up 
the  premises. 

In  the  fall  of  1902,  when  plaintiff  retained  the  sum  as  rent,  defendant 
sought  to  compromise  with  him  and  offered  as  much  as  $1000  for  the 
place,  but  plaintiff  refused  to  allow  him  to  have  it  for  less  than  $1250. 

Under  the  facts  stated  appellant  contends  that  time  was  of  the  essence 
of  the  contract  and  that  because  defendant  had  defaulted,  plaintiff  by 
the  mere  force  of  his  option  might  annul  all  that  had  been  done  and 
defeat  the  right  to  a  deed  upon  prompt  payment  of  the  balance  due. 
Appellant  further  contends  that  the  action  of  the  parties  in  the  fall  of 
1902  in  paying  and  accepting  rent  amounted  to  an  oral  annulment  of  the 
trade,  and  complains  that  the  court  erred  in  refusing  to  submit  the  issue 
to  the  jury. 

Upon  the  first  point  there  must  be  kept  in  mind  the  distinction  which 
exists  between  a  mere  option  to  sell  land  wherein  nothing  has  been  done 
save  to  execute  the  writing,  and  that  character  of  executory  contract  of 
sale  of  land  where  the  parties  have  acted  upon  it,  taken  possession,  made 
payments  and  improvements  and  otherwise,  by  reason  of  the  forbearance 
of  the  seller,  the  vendee  has  changed  his  position  for  the  worse. 

In  the  class  of  contracts  first  named  time  is  nearly  always  of  the 
essence  and  the  purchaser  must  promptly  perform,  else  by  the  force  of 
the  terms  of  the  contract  upon  which  his  rights  once  rested,  they  are 
destroyed. 

The  contract  under  consideration  is  of  the  second  named  class,  not 
alone  because  it  has  been  partly  acted  on,  but  because  instead  of  con- 
taining a  provision  whereby  it  is  changed  upon  default  from  a  sale 
contract  to  one  of  rent,  it  contains  a  provision  which  merely  permits 
the  seller  tg  exercise  that  option  upon  default. 
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We  understand  the  law  to  be  well  settled  that  if  under  such  a  con- 
tract one  has  suffered  a  default  to  pass  without  complaint  and  thereafter 
treated  the  contract  as  continuing,  he  can  thereafter  revive  his  right  to 
rescind  only  upon  distinct  notice  of  his  purpose,  and  then  the  buyer  has 
a  reasonable  time  in  which  to  comply.  Scarbrough  v.  Arrant,  25  Texas, 
134;  Hill  v.  Hill,  19  Texas,  78;  Tom  v.  Wolhaefer,  61  Texas,  281; 
Moore  v.  Gesecke,  76  Texas,  549. 

We  do  not  review  the  authorities  relied  on  by  appellant,  because  they 
rest  upon  contracts  clearly  distinguishable  from  the  one  before  us. 

Upon  the  other  point,  conceding  that  the  facts  present  the  issue  of 
an  oral  rescission  in  the  fall  of  1902,  we  are  of  opinion  that  against  the 
plea  of  the  statute  of  frauds  it  could  not  be  enforced. 

Under  the  first  issue  the  jury  has  found  that  defendant  has  acquired 
vested  rights  in  real  estate.  Of  these  rights  he  could  not  divest  himself 
by  parol.  Sanborn  v.  Murphy,  5  Texas  Civ.  App.,  509;  Huffman  v. 
Mulkey,  78  Texas,  561 ;  Dial  v.  Crain,  10  Texas,  453. 

Many  complaints  are  presented  against  the  charge  of  the  court  and 
many  assignments  are  also  addressed  to  his  refusal  to  give  special 
charges.  It  would  serve  no  useful  purpose  to  discuss  these  points  in 
detail.  The  case  seems  to  have  been  well  tried  and  the  main  charge  of 
the  court  clearly  and  simply  states  the  law  of  the  case.  Such  refused 
special  charges  as  embodied  correct  propositions  of  law  applicable  to 
the  facts  of  this  case  were  embodied  in  substance  in  the  court's  main 
charge. 

We  have  carefully  considered  all  the  assignments  and  are  of  opinion 
that  no  reversible  error  is  presented. 

Costs  were  adjudged  against  defendant  up  to  a  certain  point  in  the 
progress  of  the  cause  on  account  of  certain  defects  in  his  pleadings 
which  were  later  cured  by  amendment.  Appellant  requests  that  in 
view  of  the  insolvency  of  defendant  the  former  be  protected  by  some 
appropriate  order  in  the  collection  of  these  costs.  The  request  is  not 
resisted. 

We  therefore  decree  that  the  judgment  for  costs  rendered  by  the  court 
below  against  defendant  be  adjudged  a  lien  upon  the  property  in  con- 
troversy until  paid. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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John  Bennison  and  Wife  v.  City  of  Galveston. 

Decided  January  28,  1904. 

1*— Taxes— City  Charter. 

A  city  has  the  right  to  become  a  litigant  in  enforcing  the  collection  of 
its  taxes  regardless  of  its  charter  provisions. 

2^— Same— Plea  in  Abatement. 

Where  it  is  not  made  to  appear  in  the  pleading  that  State  and  county 
taxes  are  unpaid,  a  plea  in  abatement  that  the  State  and  county  are  neces- 
sary parties  to  a  suit  by  a  city  for  taxes,  is  properly  overruled. 

Error  from  the  District  Court  of  Galveston.  Tried  below  before  Hon. 
Wm.  H.  Stewart. 

L.  E.  Trezevant,  for  plaintiffs  in  error. 

J.  Z.  H.  Scott  and  R.  A.  Drouilhet,  for  defendant  in  error. 

GILL,  Associate  Justice. — On  January  31,  1899,  the  city  of  Gal- 
veston, a  municipal  corporation  operating  under  special  charter,  filed 
this  suit  against  plaintiffs  in  error  to  recover  municipal  and  school 
taxes  due  by  them  for  the  years  1897  and  1898  on  property  situated  in 
Galveston  and  owned  by  them.  Poll  tax  was  sought  to  be  recovered 
against  John  Bennison  for  the  years  named. 

The  power  of  the  city  to  levy  and  collect  the  taxes  sued  for  is  not 
questioned,  nor  do  plaintiffs  in  error  complain  that  it  was  not  shown 
upon  the  trial  that  a  lawful  levy  was  made. 

The  questions  presented  relate  to  the  power  of  the  city  to  maintain 
the  suit  at  the  time  of  the  filing  of  the  amended  petition  upon  which  the 
trial  was  had,  and  the  sufficiency  of  the  pleading  as  to  the  ordinances 
under  which  the  right  to  recover  is  claimed. 

The  taxes  were  levied  under  the  charter  in  force  up  to  the  passage  of 
the  commission  charter  granted  by  the  Legislature,  in  1901.  The 
amended  pleading  was  filed  under  the  charter  of  1901. 

The  point  made  is  that  as  the  charter  of  1901  repealed  all  former 
charters  and  as  this  was  done  without  a  saving  clause  as  to  rights  ac- 
cruing under  former  charters,  the  city  had  no  right  to  maintain  this 
suit  and  the  court  no  jurisdiction  to  try  it. 

The  contention  is  that  the  right  to  sue  for  its  taxes  rested  in  the  pro- 
vision of  the  former  charter  and  that  the  right  was  not  preserved  upon 
its  repeal. 

We  regard  the  contention  as  without  merit.  It  is  well  settled  that  the 
city  has  the  general  right  to  become  a  litigant  in  enforcing  the  collec- 
tion of  its  taxes,  and  this  irrespective  of  its  charter  provisions.  Galves- 
ton Western  Ry.  Co.  v.  City  of  Galveston,  7  Texas  Ct  Rep.,  480 ;  City 
of  Henrietta  v.  Eustis,  87  Texas,  14. 

The  points  made  against  the  sufficiency  of  the  petition  as  to  the  alle- 
gations respecting  the  ordinances  under  which  the  taxes  are  claimed  are 
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also  without  merit.    The  petition  is  unusually  full  and  sets  out  specifi- 
cally the  fact  of  their  passage  and  their  substance. 

Plaintiffs  in  error  pleaded  in  abatement  that  the  State  and  county 
were  necessary  parties  to  the  suit  in  order  that  their  respective  liens  for 
taxes  might  be  marshaled,  and  complains  of  the  action  of  the  court  in 
overruling  the  plea. 

The  plea  was  rightly  overruled,  if  for  no  other  reason,  because  it  it 
not  made  to  appear  that  the  State  and  county  taxes  are  unpaid. 

Other  points  are  made,  but  we  deem  it  unnecessary  to  notice  them 
further  than  to  say  that  in  our  judgment  they  present  no  reversible 
error. 

We  think  the  judgment  should  be  affirmed. 

Affirmed. 


384  Rudolph  v.  Sneed. 

C.  F.  Rudolph  v.  J.  B.  Sneed. 

Decided  January  30,  1904. 

Contract— Construction. 

A  contract  provided  that  plaintiff  was  to  furnish  510  steers  and  defendant 
was  to  pasture  and  feed  them  until  ready  for  market,  and  when  they  were 
sold  plaintiff  was  first  to  receive  of  the  proceeds  $17  per  head  for  500  of  them 
and  $12.50  for  all  over  that  number,  and  the  remaining  proceeds  were  to  be 
divided  equally.  Defendant  was  to  be  responsible  for  all  cattle  that  should 
be  missing,  save  those  that  might  die  from  natural  cause.  At  the  time  of 
sale  only  354  of  the  cattle  were  alive.  Held,  that  plaintiff  was  not  entitled 
to  reserve  $17  per  head  for  500  head,  bufc  only  for  so  many  as  did  not  die  from 
natural  causes. 

Appeal  from  the  District  Court  of  Sherman.  Tried  below  before 
Hon.  Ira  Webster. 

S.  T.  Fagan  and  Simmons,  Tankersley  &  Clendenen,  for  appellant. 

Turner  &  Boyce  and  Browning,  Madden  &  Trulove,  for  appellee. 

SPEER,  Associate  Justice. — The  appellee,  J.  B.  Sneed,  sued  the 
appellant,  C.  F.  Rudolph,  in  the  District  Court  of  Sherman  County, 
to  recover  damages  in  the  sum  of  $3862.50  for  the  alleged  breach  of  the 
following  contract: 

"State  of  Texas,  County  of  Sherman.  Know  all  men  by  these  pres- 
ents: That  we,  J.  B.  Sneed,  of  Childress  County,  and  C.  P.  Rudolph, 
of  Sherman  County,  have  entered  into  the  -following  contract  or  agree- 
ment, to  wit :  Said  C.  F.  Rudolph  agrees  to  take  for  pasturage  from  the 
said  Sneed  about  510  yearling  steers,  all  branded  the  letter  V  on  the 
right  hip,  and  marked  crop. off  right  ear.  Said  cattle  are  to  be  pastured 
by  the  said  Rudolph  for  one  year  or  longer,  if  the  said  Sneed  may  desire, 
or  until  the  same  can  be  sold  for  a  reasonable  or  fair  market  price,  dur- 
ing which  time  they  are  to  be  salted  and  fed  by  said  Rudolph,  and  to 
this  end  the  said  Rudolph  puts  in  or  contributes  all  the  hay  and  feed 
stuff  or  forage  crop  that  has  been  raised  or  may  be  owned  by  him  on 
his  place,  save  what  may  be  fed  to  herd  of  stock  cattle  and  horses  now 
owned  by  the  said  Rudolph,  and  that  which  may  not  be  consumed  or 
needed  for  steers.  Said  Rudolph  hereby  agrees  to  give  the  best  care 
and  attention  to  said  cattle  at  all  times,  and  upon  his  failure  to  do  so 
at  any  time  for  any  cause,  the  said  Sneed  hereby  reserves  the  right  to 
provide  such  for  said  cattle  at  the  expense  of  the  said  Rudolph,  and  to 
move  said  cattle,  if  necessary,  without  incurring  any  responsibility  to 
the  6aid  Rudolph  for  pasturage,  such  necessity  to  be  determined  by  the 
said  Sneed. 

"It  is  generally  understood  between  the  parties  hereto,  that  the  said 
cattle  are  to  be  sold  in  the  spring  and  summer  of  1903,  but  no  sales- 
shall  be  made  except  by  the  said  Sneed.  The  said  Sneed  agrees,  how- 
ever, not  to  sell  said  cattle  prior  to  the  above  named  time  without  the 
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consent  of  the  said  Rudolph.  The  following  division  of  the  proceeds 
arising  from  the  sale  of  said  cattle  shall  be  made,  to  wit :  There  shall 
first  be  deducted  and  paid  to  the  said  Sneed,  from  the  proceeds  arising 
from  the  sale  of  said  cattle,  the  sum  of  $17  per  head  for  five  hundred 
head,  and  $12.50  per  head  for  all  over  five  hundred  head,  that  may  be; 
turned  over  to  said  Rudolph  for  pasturage  by  said  Sneed. 

"It  is  also  agreed  that  if  cattle  are  not  sold  before  June  1st  next  and 
paid  for  by  buyer,  then  there  shall  also  be  deducted  from  the  proceeds 
of  the  sale  of  said  cattle  the  sum  of  8  per  cent  per  annum  on  the  above 
valuation  of  said  cattle,  from  June  1st  next,  until  cattle  are  sold.  The 
profits  then  remaining  shall  be  divided  equally  between  the  parties 
hereto.  The  said  Rudolph  agrees  to  deliver  said  cattle  to  any  railroad 
pens  or  shipping  station  to  be  designated  by  buyer  of  said  cattle,  within 
radius  of  twenty  miles  of  ranch. 

"The  said  Rudolph  also  agrees  to  be  responsible  foj  all  cattle  that  may 
be  missing  when  cattle  are  sold  or  taken  out  of  his  pasture,  save  those 
that  may  die  from  natural  causes,  i.  e.,  some  disease,  etc.,  and  he  is  to 
furnish  the  hides  as  evidence  of  such  death.  The  amount  to  be  paid 
for  such  missing  cattle  shall  be  the  same  as  that  for  which  cattle  may 
be  sold  in  the  spring.  The  said  Rudolph  further  agrees  to  erect  an  ad- 
ditional first-class  windmill  on  his  place  and  to  erect  a  windbreak  for 
cattle,  about  three  hundred  feet  long  and  eight  feet  high. 

"J.  B.  Sneed, 
"C.  P.  Rudolph/' 

The  first  assignment  of  error  is  overruled,  because  we  are  of  the  opin- 
ion that  the  court  placed  the  proper  construction  upon  the  contract  when 
he  permitted  appellee  to  recover  the  item  of  $275  for  additional  feed  for 
his  cattle  made  necessary  by  the  failure  of  appellant  to  supply  such  feed. 
Nor  do  we  think  the  second  assignment  of  error  presents  ground  for 
reversal,  but  we  are  of  opinion  the  judgment  must  be  reversed  because 
of  the  peremptory  charge  to  find  against  the  defendant  on  his  plea  in 
reconvention.  The  facts  show  that  appellee,  on  about  March  30th,  sold 
all  the  cattle  that  were  then  alive,  to  wit,  354  head,  at  $20  per  head, 
and  failed  to  account  to  appellant  for  any  part  of  the  proceeds  of  the 
same.  Appellant  pleaded,  and  here  contends,  that  he  was  in  nowise  at 
fault  in  the  matter  of  caring  for  and  attending  to  said  cattle  under  the 
contract,  and  that  those  that  died  were  not  chargeable  to  him  under  the 
terms  of  the  contract,  and  that  he  is  entitled  to  recover  his  share  of  the 
excess  above  $17  per  head  brought  by  the  354  head.  In  reply  to  the 
assignments  presenting  this  question,  the  appellee  suggests  that  under 
the  terms  of  the  contract  he  is  entitled  to  retain  out  of  the  proceeds  of 
the  sale  of  said  cattle  the  sum  of  $17  per  head  for  500  head,  and  $12.50 
per  head  for  ten  head,  this  being  the  total  number  delivered  to  appel- 
lant under  the  contract.  This,  it  will  be  seen,  would  amount  to  $8625, 
while  the  cattle  sold  brought  only  the  sum  of  $7080,  thus,  according  to 
of  more  than  $1500;  but  we  can  not  adopt  this  view  of  the  contract 
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This  would,  of  course,  be  making  appellant  responsible  for  all  of  the 
appellee's  contention,  leaving  him  short  of  his  just  deserts  in  the  sum 
cattle  delivered  to  him,  irrespective  of  the  question  of  the  cause  of  their 
loss,  while  the  contract  upon  this  feature  stipulates  that  he  agrees  to  be 
responsible  for  all  cattle  that  may  be  missing  when  cattle  are  sold  or 
taken  out  of  his  pasture,  save  those  that  may  die  from  natural  causes, 
i.  e.,  some  disease,  etc.,  and  he  is  to  furnish  the  hides  as  evidence  of  such 
death.  This  clearly  indicates  that  he  was  not  to  be  responsible  for 
those  cattle  which  died  by  reason  of  disease,  or  other  causes  over  which 
he  had  no  control ;  and  considering  the  contract  as  a  whole,  it  is  evident 
to  our  minds  .that  such  was  the  purpose  and  intention  of  the  parties  to 
that  instrument.  So  that  it  will  be  seen  that  the  court  erred  in  not  sub- 
mitting to  the  jury  the  question  of  whether  or  not,  under  all  the  circum- 
stances, appellant  was  entitled  to  recover  on  his  plea  in  reconvention 
against  the  appellee.  For  this  error  the  judgment  is  reversed  and  cause 
remanded. 

Reversed  and  remanded. 


M 
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S.  A.  Blank  v.  John  E.  Bobeetson. 

Decided  January  30,  1904. 

Amendment — Plea  in  Reconvention — Dismissal. 

Where  the  defendant,  by  hie  plea  in  reconvention,  sought  affirmative  re- 
lief, it  was  error  for  the  court  upon  sustaining  plaintiff's  demurrer  to  such 
plea,  to  refuse  to  allow  defendant  to  amend,  and  to  permit  plaintiff  to  dis- 
miss the  entire  cause.    Rev.  Stats.,  art.  1260. 

Appeal  from  the  District  Court  pf  Stonewall.  Tried  below  before 
Hon.  H.  E.  Jones. 

W.  J.  Arrington,  J.  W.  Crudgington,  and  Theodore  Mack,  for  ap- 
pellant. 

H.  0.  McConnell,  for  appellee. 

SPEEB,  Associate  Justice. — Appellee,  John  E.  Eobertson,  filed 
this  suit  in  the  District  Court  of  Stonewall  County,  Texas,  in  trespass 
to  try  title  against  S.  A.  Blank,  the  appellant,  for  the  recovery  of  four 
sections  of  public  school  land  in  said  county.  The  appellant  answered 
by  general  denial,  a  plea  of  not  guilty,  and  further,  by  way  of  reconven- 
tion, he  sought  to  recover  both  actual  and  exemplary  damages  for  the 
wrongful  issuance  and  service  of  a  writ  of  sequestration  in  the  case. 
When  the  case  came  on  for  trial  the  plaintiff  applied  to  the  court  for 
leave  to  take  a  nonsuit,  which  was  granted,  and  on  the  same  day  and 
later  in  the  day,  as  he  contends,  interposed  a  general  demurrer  to  the 
defendant's  plea  in  reconvention,  which  was  by  the  court  sustained.  Af- 
terwards, the  appellant  asked  leave  of  the  court  to  amend  his  said  plea 
in  reconvention,  which  permission  being  denied,  the  action  was  there- 
upon dismissed. 

We  deem  it  unnecessary  to  discuss  the  question  of  the  sufficiency  of 
the  plea  in  reconvention  as  against  a  general  demurrer,  inasmuch  as  we 
are  clearly  of  the  opinion  that  appellant  should  have  been  permitted  to 
amend  such  plea  upon  the  court's  sustaining  appellee's  general  demurrer. 
Appellee  relies  upon  the  case  of  Hoodless  v.  Winter,  80  Texas,  638,  but 
clearly  that  case  asserts  no  such  doctrine  as  contended  for  by  appellee 
here.  In  that  case  it  was  held  error  to  refuse  the  plaintiff  permission 
to  dismiss  the  entire  cause  of  action,  for  the  reason  that  the  defendants 
had  interposed  no  pleading  asking  for  affirmative  relief  of  any  char- 
acter whatever.  Everything  set  out  in  their  special  answer  could  have 
Deen  proven  under  their  general  denial.  The  language  of  that  decision 
indicates  the  true  rule,  which  is,  that  where  a  defendant  has  by  his 
pleadings  sought  some  affirmative  relief,  the  right  of  the  plaintiff  to  dis- 
continue the  entire  cause  is  forbidden.  Eev.  Stats.,  arts.  1260,  1301; 
French  v.  Groesbeck,  8  Texas  Civ.  App.,  19,  27  S.  W.  Bep.,  43  (writ 
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refused) ;  Akard  v.  Western  M.  &  I.  Co.,  34  S.  W.  Eep.,  139 ;  Short  v. 
Hepburn,  89  Texas,  622. 

For  the  error  of  the  District  Court  in  not  allowing  appellant  to  amend 
his  pleading,  and  in  dismissing  the  entire  cause,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 
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Western  Union  Telegraph  Company  v.  D.  H.  McNairt. 

Decided  January  30,  1904. 

1^— -Law  of  Another  8tate— Common  Law— Proof  of. 

Where  the  proof  to  show  that  damages  against  a  telegraph  company  for 
mental  anguish  could  not  be  recovered  in  New  Mexico  consisted  merely  of 
provisions  of  the  Compiled  Laws  of  New  Mexico  to  the  effect  that  the  com- 
mon law  rule  of  practice  and  decision  prevails  in  that  Territory,  and  that 
appeals  from  the  courts  thereof  are  to  the  United  States  Circuit  Court  of 
Appeals,  this  was  insufficient  In  the  absence  of  any  showing  as  to  how  the  Su- 
preme Court  of  New  Mexico  and  the  tribunal  having  revisory  power  over 
Its  decisions  hold  on  the  question. 

&— Telegraph  Company— Mental  Anguish — Pleading— 8pecia I  Damages. 

In  an  action  to  recover  damages  for  failure  to  deliver  a  message  an- 
nouncing the  death  of  a  brother  of  plaintiff's  wife  whereby  she  was  deprived 
of  opportunity  to  have  the  body  brought  home  for  burial  proof  to  show  that 
the  person  sending  the  message  was  without  money  to  properly  dress  the 
body,  and  that  it  was  buried  by  strangers,  and  that  plaintiff's  wife  suffered 
humiliation  by  reason  of  such  facts,  was  not  admissible  in  the  absence  of 
pleading  specially  setting  forth  such  facts,  since  such  humiliation  was  a 
special  or  remote  consequence  for  the  defendant's  breach  of  duty. 

3w— 8a me— Charge  Misleading. 

In  view  of  the  absence  of  such  special  pleading  and  the  admission  of 
the  evidence  as  to  the  facts  indicated  and  the  resultant  humiliation,  a  charge 
to  the  effect  that  when  the  nature  and  importance  of  a  telegraphic  message 
are  apparent  from  the  terms  used,  no  further  explanation  is  required  in  order 
to  render  the  company  liable  for  negligence,  was  misleading,  since  it  was 
properly  applied  by  the  jury  in  the  consideration  of  the  facts  so  improperly 
admitted  in  evidence. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before 
Hon.  L.  Shepperd. 

Homan  &  Homan,  for  appellant. 

M.  Carter  and  E.  W.  Bounds,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  sued  to  recover  damages  for 
mental  anguish,  suffered  by  his  wife,  caused  by  delay  in  the  transmis- 
sion and  delivery  of  the  following  telegraphic  message,  dated  Portales, 
New  Mexico,  May  27,  1902 :  "To  Frank  N.  Johnson,  Colorado,  Texas : 
Tell  Mrs.  McNairy  her  brother  Gid  Hunter  was  killed  here  to-day. 
Wire  what  to  do  with  body.     (Signed)     C.  J.  Lamb." 

The  defendant  pleaded  the  general  denial,  and  specially  that  the 
damages  sought  were  not  recoverable  under  the  laws  of  New  Mexico, 
where  the  contract  was  entered  into.  A  trial,  however,  resulted  in  a 
verdict  and  judgment  for  appellee  in  the  sum  of  $585  on  substantially 
the  following  facts  as  shown  in  appellant's  brief: 

"Gid  Hunter,  the  brother  of  plaintiff's  wife,  was  shot  and  killed  at 
Portales,  New  Mexico,  at  5  o'clock  p.  m.,  May  27,  1902.  The  message 
sued  on  was  filed  with  the  agent  of  defendant  at  Portales  at  7  p.  m.  the 
same  day.  The  message  was  not  received  at  Colorado  until  7 :32  p.  m. 
of  May  28,  1902,  and  the  contents  were  repeated  by  telephone  to  George 
Root,  who  was  the  deputy  of  Johnson,  the  addressee,  the  latter  being 
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sheriff  of  the  county.  Gid  Hunter  was  buried  at  Portales  between  11 
a.  m.  and  1  p.  m.  May  28,  1902.  Plaintiffs  wife  testified  that  she 
wished  the  body  of  her  brother  buried  at  her  home,  Colorado,  Texas, 
and  that  if  the  message  had  been  promptly  transmitted  and  delivered 
she  could  and  would  have  instructed  Lamb  to  ship  it  to  Colorado  for 
burial,  and  Lamb  testified  that  he  would  have  complied  with  such 
request.  The  office  hours  of  defendant  at  Portales  and  Colorado  were 
from  8  o'clock  a.  m.  to  8  p.  m.-  The  first  train  leaving  Portales  in  the 
direction  of  Colorado  was  at  2 :10  p.  m.  May  28th,  reaching  Pecos,  the 
connection  with  the  Texas  &  Pacific  Railroad,  at  11:35  of  May  29th, 
and  the  train  reached  Colorado  from  Pecoa  at  9 :45  p.  m.  of  the  last 
named  date.  At  3  a.  m.  of  the  morning  following  Hunter's  death  his 
remains  'smelled  very  bad.'  In  the  judgment  of  the  witness,  the  body 
could  not  have  been  kept  for  thirty-six  hours,  and  it  is  very  doubtful 
if  it  could  have  been  kept  for  twenty-four  hours  in  a  condition  for  ship- 
ment. The  weather  was  warm,  there  was  no  one  in  or  near  Portales 
prepared  to  embalm  bodies,  ice  is  not  obtainable  in  Portales  at  all  times, 
and  it  is  doubtful  if  it  could  have  been  had  at  that  time  in  sufficient 
quantity  to  ship  the  body  in." 

The  principal  question  presented  is  that  raised  by  appellant's  special 
plea.  Appellant  read  in  evidence  "provisions  of  the  Compiled  Laws  of 
the  Territory  of  New  Mexico,  to  the  effect  that  the  common  law  rule  of 
practice  and  decision  prevails  in  said  Territory;  that  the  district  courts 
there  have  jurisdiction  of  suits  where  the  matter  in  controversy  exceeds 
one  hundred  dollars;  that  appeals  lie  from  the  judgments  of  the  dis- 
trict court  to  the  Supreme  Court  of  said  Territory,  the  decrees  of  which 
are  subject  to  review  by  the  United  States  Circuit  Court  of  Appeals; 
and  that  the  judges  of  the  several  courts  named  are  appointed  by  the 
President  of  the  United  States,  by  and  with  the  advice  and  consent  of 
the  Senate." 

In  the  case  of  Telegraph  Co.  v.  Cooper,  29  Texas  Civ.  App.,  591,  5 
Texas  Ct.  Rep.,  543,  in  which  writ  of  error  was  refused,  this  court  held" 
that  a  contract  made  in  Texas  for  the  transmission  and  delivery  of  a 
telegram  to  a  person  beyond  the  limits  of  the  State  was  to  be  construed 
in  accord  with  the  laws  of  Texas  authorizing  recovery  of  damages 
resulting  solely  from  mental  anguish  by  reason  of  actionable  breach  of" 
6uch  contract.  This  holding  seems  to  be  in  harmony  with  the  princi- 
ples announced  in  Story  on  Conflict  of  Laws,  8  ed.,  pp.  425,  427 ;  Scud- 
der  v.  Bank,  91  U.  S.,  412,  23  L.  Ed.,  249 ;  L.  &  G.  Steam  Co.  v.  Phenix 
Ins.  Co.,  129  U.  S.,  397,  32  L.  Ed.,  789.  The  cases  of  Gray  v.  Tele- 
graph Co.,  56  Law.  Rep.  Ann.,  301,  by  the  Supreme  Court  of  Tennes- 
see, and  Telegraph  Co.  v.  Boots,  10  Texas  Civ.  App.,  540,  31  S.  W. 
Rep.,  825,  by  this  court,  are  relied  upon  as  authority  for  the  proposition 
that  in  cases  of  telegrams  delivered  at  points  beyond  the  State  for  trans- 
mission and  delivery  at  points  within,  damages  as  herein  sought  are 
recoverable  in  our  courts  upon  proof  of  breach  of  the  contract,  regard- 
less of  the  laws  of  the  State  or  Territory  where  the  contract  was  entered 
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into.  And  such  in  effect  has  been  expressly  so  held  in  Telegraph  Co. 
v.  Blake,  29  Texas  Civ.  App.,  224,  68  S.  W.  Eep.,  526,  by  the  Court  of 
Civil  Appeals  for  the  Fourth  District,  not  cited  by  appellee.  We  have  con- 
cluded, however,  that  we  need  not  determine  the  effect  of  these  conflict- 
ing, or  apparently  conflicting,  cases,  and  will  hence  not  discuss  them  fur- 
ther than  to  note  that  the  decision  in  Gray  v.  Telegraph  Co.  was  expressly 
predicated  upon  Tennessee  statutes  held  to  there  impose  a  liability,  and 
that  in  Telegraph  Co.  v.  Boots  the  transcript  discloses  the  fact  that 
proof  of  the  rule  of  decision  in  the  Territory  from  whence  the  telegram 
in  that  case  was  sent  was  not  made.  So  here,  the  evidence  quoted,  we 
think,  fails  to  support  appellant's  special  plea.  The  laws  quoted  do 
not  in  terms  do  so,  and  no  decision  of  the  Supreme  Court  of  New 
Mexico,  or  of  any  tribunal  having  revisory  powers  over  the  same,  has 
been  cited,  nor  have  we  been  able  to  find  any  to  the  effect  that  by  the 
territorial  laws  of  New  Mexico  damages  for  mental  anguish  alone  are 
nonrecoverable.  The  fact  that  the  common  law  rule  of  practice  pre- 
vails there  will  not  suffice.  Such  rule,  with  exceptions  not  necessary 
here  to  notice,  has  been  expressly  imposed  by  our  statute,  and  it  is  well 
settled  that  appellant's  special  plea  is  not  maintainable  in  this  State. 
The  first  and  principal  assignment  is  accordingly  overruled. 

Appellant's  fourth  special  exception  to  appellee's  petition  was  to  the 
effect  that  the  petition  showed  no  legal  liability  for  the  damages  claimed 
"by  reason  of  the  fact  that  said  Gid  Hunter  was  without  means  to 
properly  dress  and  bury  the  body,  and  it  was  buried  by  strangers."  We 
think  this  exception  well  taken.  Humiliation  of  appellee's  wife,  suf- 
fered by  reason  of  such  facts,  was  a  special  or  remote  consequence  of 
appellant's  breach  of  contract,  not  reasonably  to  be  apprehended  from 
the  face  of  the  telegram,  and  notice  of  the  facts  or  consequence  stated 
was  not  otherwise  charged  as  was  necessary.  See  W.  XJ.  Tel.  Co.  v. 
Turner,  not  yet  reported  (2  Texas  Law  Journal,  547).  In  view  of 
which,  and  of  the  introduction  of  evidence  of  the  facts  and  consequence 
noted,  the  court's  charge  to  the  effect  that  when  the  nature  and  impor- 
tance of  a  telegraphic  message  are  apparent  from  the  terms  used,  no 
further  explanation  is  required  in  order  to  render  the  company  liable 
for  negligence,  was  misleading,  as  urged  in  the  fourth  assignment.  In 
the  minds  of  the  jury  there  could  have  been  no  contention  of  an  absence 
of  liability  for  the  ordinaiy  and  natural  consequences  upon  proof  of 
the  breach  of  contract  for  transmission  and  delivery,  and  it  is  probable, 
if  not  certain,  that  the  charge  referred  to  was  applied  by  the  jury  in  the 
consideration  of  the  facts  that  Gid  Hunter  was  buried  at  the  cost  of 
strangers,  and  that  appellee's  wife  suffered  humiliation  of  mind  in  con- 
sequence thereof. 

Other  assignments  need  not  be  noticed  further  than  to  say  that,  in  tha 
state  of  the  evidence  as  presented  to  us,  we  think  it  was  proper  to  sub- 
mit to  the  jury  the  issue  of  whether  the  body  of  Gid  Hunter  could  and 
would  have  been  shipped  in  condition  and  time  to  have  reasonably 
enabled  appellee's  wife  to  view  the  remains,  but  see  no  necessity  for  the 
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submission  of  issues  relating  to  office  hours  or  electrical  disturbances 
in  the  atmosphere,  as  the  delays  complained  of  do  not  seem  attributable 
to  such  causes.  The  evidence  upon  another  trial  may  be  different,  how- 
ever, and  the  issues  submitted  will  doubtless  be  framed  in  accordance 
therewith. 

Because  of  the  errors  noted  the  judgment  is  reversed  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 
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S.  C.  Tyler  v.  J.  W.  Blanton  et  al. 

Decided  January  80,  1904. 

Citation — Copy  of  Petition — Judgment  by  Default. 

Where  plaintiff's  petition  did  not  state  the  county  of  defendant's  resi- 
dence, and  the  citation  was  issued  to  a  county  other  than  that  in  which  the 
suit  was  brought,  and  was  served  on  defendant  there  without  any  accom- 
panying copy  of  plaintiffs  petition,  such  citation  and  service  were  insufficient 
to  sustain  a  judgment  by  default.    Rev.  Stats.,  arts.  1191,  1214,  1215,  1219. 

Error  from  the  County  Court  of  Sherman.  Tried  below  before  Hon. 
S.  T.  Fagan. 

Browning,  Madden  &  Truelove,  for  plaintiff  in  error. 

CONNEB,  Chief  Justice. — S.  C.  Tyler  prosecutes  this  writ  of  error 
from  a  judgment  by  default  against  him  in  favor  of  the  defendants  in 
error  in  the  County  Court  of  Sherman  County,  for  the  sum  of  $300  as 
damages  upon  the  cause  of  action  stated  in  the  petition  therefor.  The 
petition  in  the  County  Court  fails  to  state  the  residence  of  plaintiff  in 
error;  citation,  however,  was  issued  by  the  county  clerk  of  Sherman 
County  directed  "to  the  sheriff  or  any  constable  of  Hansford  County/' 
commanding  the  presence  of  plaintiff  in  error  before  the  County  Court 
of  Sherman  County  at  its  next  regular  term  to  be  held  on  the  first  Mon- 
day in  February,  1903.  It  "does  not  appear  that  a  certified  copy  of  the 
petition  accompanied  the  citation,  and  the  return  upon  the  citation  is 
as  follows :  "Came  to  hand  the  14th  day  of  January,  1903,  at  7  o'clock 
p.  m.,  and  executed  the  19th  day  of  January,  1903,  by  delivering  to 
the  following  named  defendant  S.  C.  Tyler,  in  person,  a  true  copy  of 
this  citation.  (Signed)  Bert  O.  Cator,  Sheriff,  Hansford  County, 
Texas." 

One  of  the  requirements  of  a  petition  is  that  it  "shall  set  forth  clearly 
the  names  of  the  parties  and  their  residences  if  known."  Bev.  Stats., 
art.  1191.  Bevised  Statutes,  article  1212,  provides  that  "When  a  peti- 
tion shall  be  filed  with  the  clerk  *  *  *  it  shall  be  his  duty  to  issue 
forthwith  a  writ  of  citation  for  the  defendant."  Article  1214  provides 
that  "such  citation  shall  be  directed  to  the  sheriff  or  any  constable  of 
the  county  where  the  defendant  is  alleged  to  reside  or  be."  No  authority 
therefore  for  the  issuance  of  the  citation  by  the  clerk  is  found  in  the 
petition,  and  it  is  well  settled  that  when  served  without  the  county  in 
which  the  suit  is  pending,  "the  officer  shall  also  deliver"  to  the  defend- 
ant in  person  a  certified  copy  of  the  petition  which  it  is  provided  shall 
accompany  the  citation.  See  Bev.  Stats.,  arts.  1215,  1219;  Lauderdale 
v.  Ennis  Stationery  Co.,  80  Texas,  496,  16  S.  W.  Eep.,  308;  King  v. 
Goodson,  42  Texas,  153;  Crawford  v.  Wilcox,  68  Texas,  109;  Pruitt 
v.  State,  92  Texas,  434. 

We  conclude  that  the  proceedings  are  insufficient  to  support  the  judg- 
ment by  default,  and  the  judgment  is  accordingly  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Missouri,  Kansas  &  Texas  Eailway  Company  v. 

A.  J.  Mitchell. 

Decided  January  30,  1904. 

Railroads — Degree  of  Care — Sparks  from  Engine — Negligence  Per  Be. 

In  an  action  for  injury  caused  by  sparks  from  a  railroad  engine  striking; 
plaintiff  in  the  eye  while  he  was  on  the  platform,  waiting  to  take  a  train.  It 
was  error  for  the  court  to  charge  that  a  failure  of  the  defendant  company 
to  have  its  engine  equipped  with  a  spark-arrester,  such  as  was  considered 
among  the  best  by  practical  railroad  men,  and  to  keep  it  in  good  order,  was- 
negligence,  since  this  placed  on  defendant  the  absolute  duty  of  so  equipping 
and  keeping  its  engine,  instead  of  that  of  using  a  high  degree  of  care  in  the 
matter,  the  question  of  negligence  in  this  respect,  or  in  other  cases,  being 
one  for  the  jury. 

Appeal  from  the  District  Court  of  Cooke.    Tried  below  before  Hon. 
D.  E.  Barrett. 

Eldridge  &  Midleiff,  for  appellant. 

Green  &  Blanton,  for  appellee. 

STEPHENS,  Associate  Justice. — This  appeal  is  from  a  verdict 
and  judgment  in  appellee's  favor  for  $1500,  recovered  as  damages  for 
the  loss  of  his  left  eye.  He  had  just  bought  a  ticket  over  appellants 
road  to  Pottsboro,  and  was  standing  on  the  platform  of  the  depot  at 
Denison,  waiting  for  the  passenger  train,  when,  according  to  his  testi- 
mony, a  passing  engine  threw  a  shower  of  hot  cinders  on  him,  one  or 
two  of  which  struck  him  in  the  eye  and  finally  put  it  out.  The  testi- 
mony offered  by  appellant,  though  circumstantial,  tended  to  prove  that 
'  no  cinders  had  been  thrown  on  appellee,  or  at  least  that  none  had  struck 
him  in  the  eye,  and  that  the  loss  of  his  eye  was  due  to  some  other  cause. 
Appellant  also  offered  testimony  tending  to  prove  that  the  engine 
claimed  to  have  thrown  the  cinders  was  equipped  with  the  best  spark- 
arrester  in  use,  and  that  the  same  was  in  good  condition,  and  that  there 
was  no  negligence  in  the  operation  of  the  engine.  On  the  other  hand 
the  circumstances  detailed  by  appellee  tended  to  rebut  this  testimony. 
In  submitting  the  issues  thus  made,  the  court  instructed  the  jury  that 
it  was  the  duty  of  railroad  companies  to  keep  their  engines  in  good 
order,  and  to  use  and  keep  in  good  order  such  appliances  as  the  experi- 
ence of  practical  railroad  men  had  determined  were  among  the  best  to- 
prevent  the  escape  of  sparks  and  fire,  and  that  a  failure  to  do  this  was 
negligence.  The  court  further  instructed  the  jury  to  find  for  appellee 
if  sparks  or  cinders  escaped  from  said  engine  and  struck  his  eye  and  he 
was  thereby  injured,  unless  it  was  equipped  with  a  spark  arrester  such 
as  was  considered  among  the  best  by  practical  railroad  men,  and  unless 
this  equipment  was  in  good  order.  These  charges  are  complained  of 
for  placing  upon  appellant  the  absolute  duty  of  equipping  its  engines 
with  spark-arresters  which  are  considered  among  the  best  by  practical 
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railroad  men,  and  keeping  the  same  in  good  order,  while  the  law  only 
imposes  the  duty  of  exercising  care  in  respect  to  such  matters,  the  degree 
of  care  depending  upon  the  relation  out  of  which  the  duty  arises.  It 
seems  to  have  been  finally  settled  by  our  Supreme  Court  that  where 
property  along  a  railroad  track  is  destroyed  by  fire  set  by  sparks  from 
a  passing  engine,  and  the  issue  involves  the  kind  and  condition  of  the 
spark-arrester  used  on  6uch  engine,  it  is  error  for  the  court  to  instruct 
the  jury  that  the  failure  of  the  railway  company  to  select  the  best  or 
most  approved  spark-arrester  in  use  and  keep  it  in  good  condition  is 
negligence ;  but  that  the  measure  of  duty  to  be  submitted  to  the  jury  is 
the  care  that  a  person  of  ordinary  prudence  would  take  in  the  selection 
and  keeping  in  order  of  the  spark-arrester.  In  other  words,  the  gen* 
eral  rule  that  negligence  is  a  question  of  fact  for  the  jury  applies.  This 
we  understand  to  be  the  holding  of  Sailway  Co.  v.  Carter,  95  Texas, 
461,  68  S.  W.  Eep.,  159,  and  Railway  Co.  v.  Goodnight,  32  Texas  Civ. 
App.,  256,  74  S.  W.  Eep.,  583.  The  charge  in  this  instance  was  at  vari- 
ance with  this  holding,  and  seems  to  have  been  copied  from  one  quoted 
in  the  opinion  of  Justice  Fly  in  Railway  Co.  v.  Ross,  7  Texas  Civ.  App., 
657,  27  S.  W.  Rep.,  728,  in  which  writ  of  error  was  denied,  but  an  exam* 
ination  of  the  findings  of  fact  and  the  conclusions  of  law  in  that  case 
will  disclose  that  the  decision  was  placed  upon  the  ground  that  the 
negligence  of  the  railway  company  consisted  not  in  the  selection  or  con- 
dition of  the  spark-arrester,  but  in  the  condition  of  the  right  of  way. 
In  case  of  a  passenger  the  degree  of  care  in  equipping  the  engine  with 
a  spark-arrester  and  in  keeping  it  in  order  would  be  higher  than  in  the 
cases  cited,  but  the  duty  would  still  be  that  of  exercising  care,  though  of 
a  very  high  degree,  and  the  court  was  not  warranted  therefore  in  in- 
structing the  jury  that  a  failure  to  use  appliances  determined  by  rail* 
road  men  to  be  among  the  best  and  to  keep  them  in  good  order  was  negli- 
gence per  se. 

There  is  this  difference  also  to  be  observed  in  a  passenger  case,  which 
was  not  observed  in  the  charge  complained  of, — that  it  is  held  to  be 
inadmissible  for  the  charge  of  the  court  to  place  the  burden  of  proof 
on  a  railway  company  of  showing,  where  a  passenger  is  injured  by  sparks 
from  the  engine,  that  it  had  selected,  or  exercised  the  highest  degree  of 
care  to  select,  the  best  spark-arrester  in  use.  This  question  is  fully 
discussed  in  the  opinion  of  Chief  Justice  Gaines,  in  the  case  of  Railway 
Co.  v.  Parks,  1  Texas  Law  Journal,  499,  8  Texas  Ct.  Rep.,  542,  76  S.  W. 
Rep.,  740,  decided  since  this  case  was  tried,  in  which  the  peculiar  rule 
so  long  followed  in  grass-burning  cases  is  limited  to  that  class  of  cases. 

In  using  the  word  "proper"  in  defining  care  the  charge  seems  subject 
to  the  objection  urged  by  appellant,  in  support  of  which  the  case  of 
Railway  Co.  v.  Enos,  92  Texas,  577,  50  S.  W.  Rep.,  597,  is  cited. 

Because  of  error  in  the  charge,  the  judgment  is  reversed  and  cause 

remanded  for  a  new  trial. 

Reversed  and  remanded. 
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ON  MOTION  FOR  REHEARING. 

It  is  earnestly  and  forcefully  insisted  that  the  court  did  not  err  to 
the  prejudice  of  appellant  in  telling  the  jury  that  it  was  appellant's  duty 
to  select  a  spark-arrester  considered  by  experienced  railroad  men  to  be 
among  the  best  in  use,  since,  if  it  had  exercised  the  high  degree  of  care 
imposed  upon  it  as  a  carrier  of  passengers  in  making  such  selection, 
it  could  not  reasonably  have  done  less  than  select  one  among  the  best 
in  use.  Counsel  for  the  motion,  however,  seem  to  have  overlooked  the 
fact  that  the  charge  complained  of  not  only  made  it  the  absolute  duty 
of  the  railway  company  to  select  such  appliances  as  the  experience  of 
practical  railroad  men  had  determined  were  among  the  best  to  prevent 
the  escape  of  sparks  and  fire,  but  also  made  it  its  absolute  duty  to  keep 
the  same  in  good  order.  If  it  be  conceded  that  appellant,  by  the  exer- 
cise of  the  high  degree  of  care  due  to  a  passenger,  would  have  selected 
one  among  the  best  spark-arresters  in  use,  it  would  not  necessarily  fol- 
low that  the  exercise  of  such  care  would  have  resulted  in  keeping  the 
same  at  all  times  in  good  order.  To  so  hold  would  make  the  carrier  an 
insurer  of  the  good  condition  of  the  spark-arrester,  whereas  the  law  only 
requires  that  it  exercise  a  very  high  degree  of  care  to  keep  it  in  such 
condition.  The  best  of  appliances  will  wear  out  and  become  defective, 
and  there  is  nothing  in  the  statement  of  facts  in  this  case  to  require 
a  holding  that  the  spark-arrester  in  question,  which  seems  to  have  been 
on  an  old  engine,  if  in  bad  condition  when  the  engine  passed  the  depot, 
was  in  that  condition  when  it  left  the  shop.  As  all  human  mechanism 
must  give  way  under  the  stress  of  continued  use,  there  must  come  a 
time  when  this  will  occur;  and  in  case  of  a  spark-arrester  this  might 
occur,  for  aught  that  appears,  so  suddenly  or  unexpectedly  as  not  to 
be  foreseen  by  the  most  competent  expert. 

The  motion  is  overruled. 

Overruled. 
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Houston  &  Texas  Central  Railway  Company  v.  Mollie  Turner. 

Decided  January  30,  1904. 

1.— Trial— Abandonment  of  Special  Charges. 

At  the  trial  special  charges  were  asked  by  plaintiffs  counsel  and  were 
marked  refused  by  the  Judge,  who  then  asked  plaintiff's  counsel  if  he  desired 
to  read  them,  and  while  the  latter  was  reading  them  In  the  presence  of  the 
court,  plaintiffs  counsel  claimed  and  took  them  and  handed  them  to  the  judge, 
who  handed  them  to  the  clerk  with  instructions  to  file  them.  The  judge 
then  read  the  main  charge  to  the  jury,  and  about  the  time  the  reading  was 
finished,  the  special  charges  having  been  then  filed,  defendant's  counsel  took' 
them  from  the  clerk  and  kept  them  until  after  verdict,  but  did  not  again  ask 
that  they  be  given,  nor  did  plaintiffs  counsel,  after  the  filing,  ask  the  court 
to  have  such  charges  delivered  to  him  for  examination.  Held,  that  the 
charges  were  not  abandoned  so  as  to  preclude  an  assignment  of  error  based 
on  the  refusal  to  give  them. 

2*— Negligence — Issue  Raised — Charge. 

Where  in  an  action  for  negligence  causing  the  death  of  a  track  foreman 
it  was  alleged  that  the  cars  which  struck  and  killed  the  deceased  were  moving 
at  a  speed  in  excess  of  six  miles  an  hour  in  violation  of  a  city  ordinance,  and 
there  was  evidence  raising  the  issue  as  to  whether  the  speed  was  greater  or 
less  than  six  mils  per  hour,  it  was  error  for  the  court  to  refuse  a  charge  sub- 
mitting the  issue,  even  though  there  was  ample  evidence  to  sustain  a  verdict 
in  plaintiffs  favor.  Though  the  charge,  as  requested,  was  not  strictly  cor- 
rect, it  was  sufficient  to  call  the  court's  attention  to  the  omission  in  the  main 
charge  of  any  Instruction  upon  the  issue. 

3. — Action  for  Death— Measure  of  Damages. 

In  an  action  by  the  wife  for  damages  for  the  husband's  death  it  was 
error  for  the  court  to  charge  that  "the  measure  of  damages  would  be  pecuniary 
compensation  for  the  loss  of  the  husband;  that  is,  such  amount  of  money, 
estimated  as  received  at  the  present  time,  as  plaintiff  might  reasonably  and 
probably  have  received  from  his  earnings  and  accumulations  had  he  not  been 
killed,"  since  the  Jury  should  be  permitted  to  decide  under  all  the  circum- 
stances of  the  case  whether  a  sum  less  than  the  aggregate  amount  which  the 
plaintiff  would  probably  have  received  in  the  course  of  time  had  the  husband 
lived  would  compensate  for  the  pecuniary  injury  sustained. 

4j — Contributory  Negligence — Proximate  Cause— Charge. 

It  was  proper  for  the  court  to  refuse  a  charge  which  instructed  the  Jury 
that  if  they  found  certain  facts  to  exist  the  same  constituted  contributory 
negligence  on  the  part  of  the  deceased  and  precluded  a  recovery,  though  such 
negligence  was  not  the  proximate  cause  of  the  injury.  If  it  was  the  proxi- 
mate cause,  it  would  have  precluded  recovery. 

5- — Same — Charge. 

The  defendant  Is  entitled,  where  contributory  negligence  is  a  vital  issue 
in  the  case,  to  have  the  facts  relied  on  to  establish  such  defense  grouped  in 
a  charge  properly  submitting  the  issue. 

6.— Evidence  in  Rebuttal. 

Where  testimony  was  introduced  by  the  defendant  to  the  effect  that  the 
■deceased,  in  a  conversation  Just  before  he  died,  stated  how  he  got  hurt  and 
that  the  company  was  not  to  blame,  and  that  he  was  killed  through  his  own 
fault,  it  was  competent  for  plaintiff  to  prove  in  rebuttal  that  deceased  did  not 
in  such  conversation  use  the  language  attributed  to  him,  but  said  that  he 
had  had  a  foul  deal  and  was  not  to  blame. 

Appeal  from  the  District  Court  of  Ellis.     Tried  below  before  Hon. 
J.  E.  Dillard. 

Baker,  Botts,  Baker  &  Lovett  and  Frost  &  Neblett,  for  appellant. 

Templeton  &  Harding  and  Lancaster  &  Beall,  for  appellee. 
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TALBOT,  Associate  Justice. — William  Turner  was  struck  and 
killed  by  the  cars  of  the  Houston  &  Texas  Central  Railroad  Company, 
on  November  20,  1901.  He  was  a  section  foreman  of  appellant  and  in 
charge  of  a  gang  of  men  at  work  in  its  switch  yard  in  the  city  of  Waxa- 
hachie.  There  were  three  parallel  tracks  in  the  yard  a  short  distance 
apart,  running  east  and  west.  The  north  track  was  known  as  the 
passing  track,  the  middle  as  the  main  track,  and  the  south  track  as  the 
elevator  track.  The  section  men  under  the  control  of  the  deceased, 
William  Turner,  were  engaged  at  the  time  of  the  accident  in  putting  in 
what  is  called  a  cut-off  track  between  the  main  track  and  the  passing 
track  on  the  north  side  of  the  main  track.  The  yard  crew  were  en- 
gaged in  switching  and  transferring  cars  from  one  track  to  another. 
While  this  switching  of  cars  was  being  done  the  deceased,  Turner,  went 
upon  the  elevator  track,  some  twenty  or  fifty  feet  feet  from  where  his 
men  were  at  work,  at  or  near  the  east  end  of  a  flat  car  which  was  stand- 
ing on  that  track.  While  in  this  position  the  switch  crew  "shoved"  or 
'Tricked"  back  from  the  west  onto  the  elevator  track  some  box  cars 
which  by  the  impetus  given  them  by  the  engine  rolled  back  eastward, 
struck  the  flat  car,  causing  it  to  move  suddenly  forward  against  Turner, 
knocking  him  down  and  running  over  him,  inflicting  injuries  upon 
him  from  the  effect  of  which  he  died  in  a  few  hours.  He  left  surviv- 
ing him  Mollie  Turner,  his  wife,  who  brought  this  suit  to  recover  dam- 
ages alleged  to  have  been  sustained  by  her  on  account  of  her  husband's 
death. 

The  defendant  answered  by  general  demurrer  and  general  denial,  and 
pleaded  contributory  negligence  and  assumption  of  risk  on  the  part  of 
the  deceased.  There  was  a  trial  by  jury  and  a  verdict  and  judgment 
in  favor  of  appellee  for  the  sum  of  $10,000. 

Appellee  objects  to  the  consideration  by  this  court  of  appellant's  as- 
signments of  error  13  to  25,  inclusive,  which  relate  to  and  are  based 
upon  special  charges  requested  by  appellant  and  refused  by  the  court. 
The  contention  is  that  such  special  charges  were  withdrawn  and  aban- 
doned by  appellant  in  the  court  below. 

It  appears  from  the  record  that  on  the  evening  preceding  the  morn- 
ing that  the  court's  charge  to  the  jury  was  read,  at  the  request  of  appel- 
lant's attorney  the  trial  judge  handed  said  charge  to  said  attorney  for 
inspection.  That  said  attorney  read  same  and  presented  to  the  judge 
a  number  of  special  charges  prepared  by  him  and  requested  that  said 
special  charges  be  given  in  charge  to  the  jury  in  addition  to  the  court's 
main  charge.  The  judge,  after  an  examination  of  said  charges,  marked 
each  of  them  "refused,"  and  before  reading  his  main  charge  to  the  jury, 
asked  one  of  appellee's  attorneys  if  he  desired  to  read  or  see  said  special 
charges,  to  which  he  replied  in  the  affirmative.  The  judge  then  re- 
marked that  the  special  charges  were  in  his  private  office,  and  the  attor- 
ney for  appellee  got  them  and  in  the  presence  of  the  court  and  counsel 
for  appellant  was  in  the  act  of  reading  them.  Whereupon  counsel  for 
appellant  objected  to  attorney  for  appellee  reading  said  charges  and  took 
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them  from  him,  stating  that  they  were  his  property  and  not  court  papers, 
and  that  he  would  file  them  when  it  suited  him.  Attorney  for  appellant 
then  handed  said  charges  to  the  judge  presiding  who  in  turn  handed 
them  to  the  clerk,  with  instructions  to  file  them.  Counsel  for  appellee 
protested  against  this  action  and  claimed  the  right  and  privilege  to 
examine  said  special  charges,  and  stated  that  after  an  examination  of 
the  same  they  would  probably  agree  to  the  giving  of  them  in  charge  to 
the  jury;  and  not  being  allowed  to  read -said  charges,  excepted  to  the 
proceedings  on  the  ground  that  if  said  charges  were  requested  to  be 
given  by  the  court,  then  they  were  court  papers,  and  if  they  were  not 
court  papers,  then  such  special  charges  could  not  be  considered  as  hav- 
ing been  requested.  The  judge  then  read  his  main  charge  to  the  jury 
and  they  retired.  About  the  time  the  court  concluded  reading  his 
charge  to  the  jury,  the  clerk  finished  filing  the  special  charges  and  the 
attorney  for  appellant  took  them  from  the  clerk  and  kept  them  during 
the  deliberation  of  the  jury  and  did  not  again  ask  that  they  be  given 
in  charge  to  the  jury. 

When  these  special  charges  were  delivered  to  the  judge  it  became  his 
tiuty  to  give  such  of  them  as  in  his  judgment  contained  correct  propo- 
sitions of  law  applicable  to  the  facts  of  the  case,  not  covered  by  the 
main  charge,  and  to  refuse  such  as  did  not  embody  such  propositions. 
Whether  given  or  refused  the  duty  devolved  upon  the  judge  to  indorse 
his  action  thereon  and  to  direct  the  clerk  of  the  court  to  mark  them 
filed  and  place  them  among  the  papers  of  the  case.  When  so  delivered 
to  the  judge  and  by  him  ordered  filed,  they  became  court  papers  and  as 
much  a  part  of  the  record  in  the  cause  as  other  papers  filed  therein. 
They  were  then  subject  to  the  control  of  the  court,  and  could  not  be 
withdrawn  without  the  consent  of  the  parties  and  permission  of  the 
court.  A  very  cogent  reason  may  be  found  for  the  rule  in  the  fact  that 
whenever  the  trial  judge  has  been  misled  and  induced  to  give  an  erro- 
neous instruction  to  the  jury  by  reason  of  a  special  charge  requested 
to  the  same  effect,  the  appellate  courts  have  treated  such  error  as  hav- 
ing been  invited,  and  have  uniformly  held  that  the  party  responsible 
therefor  would  not  be  heard  to  complain.  Furthermore,  we  are  of  the 
opinion  that  the  practice  of  submitting  special  charges  asked,  .to  opposing 
counsel,  in  order  that  the  trial  judge  may  have  the  benefit  of  their 
respective  views  to  assist  him  in  a  correct  presentation  of  the  law  to  the 
jury  upon  every  issue  in  the  case,  is  to  be  commended.  The  object 
and  purpose  of  securing  a  fair  trial,  free  from  errors,  should  be  kept 
steadily  in  view  by  the  court  and  counsel  engaged  in  the  trial  of  any 
cause,  and  the  most  effective  methods  for  the  accomplishment  of  that 
end  should  be  pursued. 

In  the  case  at  bar  the  bill  of  exception  shows  that  appellee's  counsel 
claimed  the  right  to  examine  the  special  charges  asked,  and  that  coun- 
sel for  appellant  insisted  that  they  were  not  court  papers  and  that  appel- 
lee's counsel  could  not  see  nor  read  them  until  after  they  were  filed  by 
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the  clerk.  It  does  not  appear  that,  after  the  court  directed  the  clerk  to 
file  the  charges,  and  appellant's  counsel  had  withdrawn  them  from  the 
custody  of  the  clerk,  any  request  was  made  of  appellant's  counsel  for 
them,  or  of  the  court  to  require  counsel  for  appellant  to  deliver  said 
charges  to  appellee's  attorneys  for  examination,  as  court  papers.  If, 
after  such  filing,  request  had  been  made  for  said  charges  and  refused, 
and  the  court  then  requested  to  require  the  delivery  of  them,  the  pre- 
sumption will  be  indulged  that  the  court,  in  a  proper  exercise  of  its 
authority,  would  have  complied  with  such  request.  And  in  view  of  the 
absence  of  such  request  and  the  failure  to  call  into  requisition  the  aid 
of  the  court,  we  do  not  feel  authorized  to  hold  as  a  matter  of  law  that 
said  special  charges  had  been  abandoned  and  refuse  to  consider  them. 

It  is  insisted  under  appellant's  first  assignment  of  error  that  the 
issue  of  assumed  risk  on  the  part  of  deceased,  William  Turner,  was 
raised  by  the  evidence,  and  that  the  court  erred  in  failing  to  submit 
that  issue  to  the  jury.  In  view  of  the  earnestness  with  which  the  propo- 
sition has  been  urged  we  have  very  carefully  considered  the  contention, 
but  with  the  conclusion  reached  that  it  should  not  be  sustained.  It 
is  sufficient  to  say  that,  after  a  careful  review  of  the  evidence  contained 
in  the  record,  we  are  of  the  opinion  that  the  real  issue  involved  is  one 
of  contributory  negligence  on  the  part  of  deceased,  and  that  the  court 
correctly  declined  to  submit  the  question  of  assumed  risk. 

Appellant  complains  of  the  action  of  the  court  in  refusing  to  give  in 
charge  to  the  jury  its  special  charge  number  8,  which  reads  as  follows: 
"You  are  instructed,  that  if  from  the  evidence  you  find  that  the  move- 
ments of  the  cars  in  making  the  switch  of  the  cars  was  at  a  speed  of  not 
more  than  five  or  six  miles  an  hour,  then  no  recovery  can  be  had  by 
plaintiff  on  the  alleged  ground  of  negligence  that  the  speed  of  the  move- 
ment of  the  cars  was  unlawful."  One  of  the  specific  acts  of  negligence 
alleged  in  plaintiff's  petition  was,  in  effect,  that  in  violation  of  a  munic- 
ipal ordinance  of  the  city  of  Waxahachie  the  cars  which  were  being 
switched  and  which  caused  William  Turner's  death,  were  moving  at  a  rate 
of  speed  in  excess  of  six  miles  per  hour.  Evidence  was  introduced  upon 
this  question,  but  the  court  did  not  charge  upon  the  issue  raised.  It 
is  conceded  by  counsel  for  appellee  in  their  brief  that  the  evidence  not 
only  raised  the  issue  of  negligence  in  running  the  cars  at  a  greater  rate 
of  speed  than  six  miles  an  hour,  but  contends  that  the  same  was  amply 
sufficient  to  have  authorized  a  finding  in  favor  of  appellee  upon  that 
issue. 

In  view  of  these  allegations  and  the  evident  prominence  given  the 
issue  in  the  progress  of  the  trial,  it  is  believed  the  appellant  was  entitled 
to  a  proper  charge  upon  that  phase  of  the  case.  If  the  special  charge 
requested  was  not  strictly  correct,  standing  alone,  because  of  the  allega- 
tions and  probable  issue  that  appellant's  employes  were  guilty  of  negli- 
gence in  permitting  said  cars  to  run  down  said  track  at  a  high  rate  of 
speed,  though  less  than  six  miles  an  hour,  yet  it  was  sufficient  to  call  the 
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court's  attention  to  the  omission  in  the  main  charge  and  suggest  the 
giving  of  a  suitable  instruction  thereon,  at  the  same  time  carefully  guard- 
ing other  issues  in  the  case. 

Upon  the  measure  of  damages  the  court  charged  the  jury  as  follows : 
"You  are  further  instructed  that  if  you  find  for  the  plaintiff  under  the 
foregoing  instructions,  the  measure  of  damages  would  be  pecuniary 
compensation  for  the  loss  of  her  husband;  that  is,  such  amount  of 
money,  estimated  as  received  at  the  present  time,  as  she  might  reason- 
ably and  probably  have  received  from  his  earnings  and  accumulations 
had  he  not  been  killed."  This  charge  is  assigned  as  error,  and  the  as- 
signment must  be  sustained.  It  is  peculiarly  worded,  of  doubtful  con- 
struction, and  under  the  most  favorable  consideration  does  not  conform 
to  the  rule  announced  by  our  Supreme  Court.  In  the  case  of  Railway 
Co.  v.  Morrison,  93  Texas,  529,  it  is  said  the  "charge  given  required  the 
jury  only  to  find  the  amount  of  the  pecuniary  aid  which  the  plaintiffs 
would  have  received  from  their  son  if  he  had  not  been  killed;  and  as- 
sumed that  such  amount  was  fixed  by  law  as  the  measure  of  damages. 
This  took  from  the  jury  the  right  to  consider  the  question  whether  or 
not  a  less  sum  paid  now  would  compensate  the  plaintiff  for  their  loss  of 
the  aid  which  their  son  would  have  rendered,  as  he  would  probably  have 
rendered  it  during  the  whole  of  their  lives.  *  *  *  Whether  or  not 
a  less  sum  than  that  to  which  the  son's  whole  contributions  would  have 
amounted  would  compensate  plaintiffs  for  the  loss  of  such  contributions^ 
as  he  would  have  made  them,  was  a  question  which  should  not  have 
been  taken  from  the  jury  by  a  charge  which  assumed  that  the  compen- 
sation must  necessarily  consist  of  a  sum  equal  in  amount  to  that  of  such 
contributions." 

In  the  more  recent  case  of  Merchants  and  Planters  Oil  Co.  v.  Burns* 
96  Texas,  573,  7  Texas  Ct.  Rep.,  565,  the  substance  of  a  special  charge 
asked  and  refused  was  as  follows:  "She  can  only  recover  such  sum  as 
would  represent  the  present  worth  of  the  probable  amount  which  Burns 
would  have  contributed  to  her  support  had  he  lived."  This  charge  was 
held  to  be  erroneous,  and  in  discussing  it  Judge  Brown  remarks :  "The 
effect  of  this  charge  would  be  to  prescribe  a  mathematical  rule  by  which 
to  ascertain  what  a  given  sum  would  be  worth  at  the  time  of  the  trial. 
While  the  jury  may  not  arbitrarily  assess  such  sum  as  to  them  may  seem 
proportionate  to  the  injury  without  reference  to  the  facts  and  circum- 
stances of  the  case,  yet  the  law  does  confide  to  them  considerable  dis- 
cretion, and  the  court  should  not  undertake  to  lay  down  a  fixed  rule  by 
which  they  must  be  governed  in  ascertaining  that  sum  which  now  paid 
would  be  compensation  for  the  pecuniary  injury  sustained.  *  *  * 
The  trial  court  should  inform  the  jury  that  the  effect  of  the  law  is  to 
give  compensation  for  the  pecuniary  loss,  but  the  jury  must  be  permitted 
to  decide,  under  all  the  circumstances  of  each  case,  whether  a  sum  less 
than  the  aggregate  amount  which  the  deceased  would  probably  have 
contributed  to  the  injured  party,  if  he  had  lived,  would  compensate  for 
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the  pecuniary  injury  sustained."  See,  also,  San  Antonio  Traction  Co. 
v.  White,  94  Texas,  468 ;  Railway  Co.  v.  Worthy,  87  Texas,  459. 

Giving  the  charge  under  consideration  in  the  present  case  the  most 
favorable  construction  of  which  its  language  is  susceptible,  for  the  pur- 
pose of  upholding  it,  still,  when  tested  by  the  rule  announced  in  the 
cases  mentioned,  it  is  clearly  incorrect  and  requires  a  reversal  of  the 
case.  It  unquestionably  assumes  that  compensation  for  the  pecuniary 
injury  sustained  by  appellee  in  the  loss  of  her  husband  must  necessarily 
consist  of  a  sum  of  money  equal  to  such  an  amount  as  she  might  prob- 
ably have  received  from  his  earnings  and  accumulations  from  time  to 
time  throughout  his  life,  had  he  not  been  killed ;  and  deprived  them  of 
the  right  to  consider  whether  or  not  a  less  sum  paid  now  would  have 
compensated  her  for  the  loss  sustained. 

The  basis  of  appellant's  eighteenth  assignment  of  error  is  the  refusal 
of  the  court  to  give  in  charge  to  the  jury  the  following  special  instruc- 
tion: "You  are  instructed  that  if  William  Turner  voluntarilv  went 
behind  the  flat  car  on  the  elevator  track,  and  that  such  position  taken 
by  him  was  by  him  known  to  be  one  of  probable  danger,  and  that  such 
act  on  his  part  was  an  act  which  an  ordinarily  prudent  person,  having 
regard  fox  his  own  protection  and  personal  safety,  would  not  have  done, 
and  that  he  thereby  contributed  to  his  own  injury,  then,  though  yon 
may  believe  the  defendant's  employes  were  guilty  of  negligence  in  mak- 
ing the  switch,  or  in  the  movement  of  the  cars,  the  plaintiff  should  not 
recover,  though  the  negligence  of  William  Turner  was  not  the  proxi- 
mate cause  of  his  injury." 

This  charge  is  erroneous  in  that  the  jury  were  told,  in  effect,  that  if 
they  found  the  facts  to  exist  as  therein  stated,  the  same  constituted 
negligence  on  the  part  of  the  deceased,  Turner,  and  precluded  a  recovery 
by  appellee,  although  such  negligence  was  not  the  proximate  cause  of 
hi3  injury.  If  the  deceased,  Turner,  was  guilty  of  negligence  in  the 
respect  mentioned  in  said  charge,  and  such  negligence  was  the  proxi- 
mate cause  of  his  injury,  then  appellee  was  not  entitled  to  recover.  It 
was  not  enough  to  defeat  appellee's  recovery  by  reason  of  this  issue,  that 
the  jury  believed  that  deceased  was  guilty  of  negligence,  but  they  must 
also  have  believed  that  such  negligence  contributed  proximately  to  his 
injury  and  death.  Had  the  special  charge  been  in  conformity  with  the 
views  of  the  law  here  expressed,  it  should  have  been  given.  The  plea 
of  contributory  negligence  was  a  vital  issue  in  the  case,  and  was  pre- 
sented in  a  very  general  way  only,  in  the  main  charge.  We  are  of  the 
opinion  that  the  appellant  is  entitled  upon  another  trial,  if  the  evidence 
is  the  same  as  now  before  us,  to  have  the  facts  upon  which  it  relies  to 
establish  such  defense  grouped  in  a  proper  charge  and  the  issue  thus 
submitted  to  the  jury.  Gulf  C.  &  S.  F.  By.  Co.  v.  Maughan,  95 
Texas,  413. 

We  believe  there  was  no  error  in  admitting  the  evidence  complained 
of  in  appellant's  twenty-sixth  and  twenty-seventh  assignments  of  error* 
Witnesses  introduced  by  appellant  had  related  their  version  of  a  con- 
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versation  had  with  the  deceased  just  before  he  died.  They  had  testified, 
at  the  instance  of  appellant,  in  substance,  that  the  deceased  stated  in  this 
conversation  particularly  how  he  got  hurt  and  said  the  company  was 
not  to  blame,  and  that  he  was  killed  by  his  own  fault.  This  statement 
attributed  to  deceased  was  denied  by  appellee,  and  in  rebuttal  she  placed 
witnesses  on  the  stand  who  testified  that  they  were  present  and  heard 
the  same  conversation  related  by  witnesses  for  appellant;  that  deceased 
did  not  state  what  appellant's  witnesses  say  he  did,  but  on  the  contrary 
that  he  stated  that  he  had  had  a  "foul  deal"  and  was  not  to  blame.  This 
testimony  was  not  offered  by  appellee  as  a  part  of  the  res  gestae,  but  in 
rebuttal  of  the  testimony  which  had  been  given  by  appellant's  witnesses, 
and  we  think  clearly  admissible  under  the  circumstances  shown  by  the 
record. 

We  deem  it  unnecessary  to  discuss  other  assignments.    The  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Jake  Keller  v.  Eoy  Kirby. 

Decided  February  3,  1904. 

Deed— Mortgage— Legal  Title. 

An  instrument  in  writing  in  the  form  of  a  deed,  though  in  fact  a  mort- 
gage to  secure  a  loan  of  money,  can  not,  by  a  cancellation  of  the  note  given 
for  the  debt  and  a  parol  agreement  that  it  shall  convey  absolute  title  to  the 
land,  convey  such  title  to  the  mortgagee,  but  the  legal  title  remains  in  the 
mortgagor  until  foreclosure  or  the  execution  of  a  conveyance  in  writing  suf- 
ficient to  pass  title. 

Appeal  from  the  District  Court  of  Gonzales.  Tried  below  before  Hon. 
M.  Kennon. 

B.  R.  Abernethy  and  Harwood  &  Walsh,  for  appellant. 

W.  D.  C.  Jones  and  Yancy  W.  Holmes,  for  appellee. 

FLY,  Associate  Justice. — Appellant  sued  appellee,  a  minor,  and 
Charles  J.  Engelhart  and  Eleanor  Engelhart,  to  establish  his  title  to  100 
acres  of  land  off  the  John  Atkinson  survey  in  Gonzales  County.  The 
Engelharts  disclaimed  any  interest  in  the  land  and  were  dismissed  from 
the  suit.  The  cause  was  tried  by  jury  and  resulted  in  a  verdict  and 
judgment  for  appellee. 

The  facts  are  these:  In  1894  James  Kirby,  the  father  of  appellee, 
borrowed  $1000  from  appellant  and  to  secure  its  payment  gave  a  promis- 
sory note  and  a  deed  to  appellant  to  the  land  in  controversy.  The  money 
was  not  paid,  and  appellant  testified  that  James  Kirby  proposed  that 
appellant  should  return  to  him  his  promissory  note  and  that  the  deed, 
which  was  in  fact  a  mortgage,  should  convey  the  title  to  appellant,  and 
the  proposition  was  accepted  and  the  note  returned  to  James  Kirby. 
James  Kirby  lost  his  life  in  the  Galveston  flood  in  September,  1900.  Ap- 
pellee is  his  sole  heir. 

In  an  ex  parte  deposition  of  appellant  he  was  uncertain  as  to  whether 
Kirby  agreed  to  let  him  have  the  land  for  the  debt  or  not,  but  said  that 
was  the  case  if  he  remembered  "rightly."  He  did  not  remember  at  that 
time  whether  it  was  $800  or  $1000  he  loaned  Kirby.  He  forgot  that 
he  owned  the  land  until  after  Kirby*s  death.  He  had  never  paid  any 
taxes  on  the  land,  and  had  never  been  in  possession  of  it.  It  does  not 
appear  that  he  advanced  any  claim  to  the  land  until  he  filed  his  suit  in 
October,  1902,  two  years  after  Kirby's  death,  and  perhaps  eight  year* 
after  he  says  the  land  was  conveyed  to  him  by  Kirby's  parol  agreement. 
The  testimony  was  so  unreasonable  and  unsatisfactory  that  the  jury 
were  justified  in  finding,  if  they  saw  fit,  that  no  such  parol  agreement 
was  ever  made.  The  negotiations  and  conversations  of  James  Kirby 
with  appellant  were  admitted  doubtless  because  appellee  found  it  neces- 
sary to  prove  the  circumstances  constituting  the  deed  a  mortgage  by  ap- 
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pellant,  but  it  is  not  apparent  why  appellant  was  allowed  to  testify  as  to 
a  verbal  sale  of  the  land  to  him  by  Kirby. 

The  court  instructed  the  jury  that  they  should  return  a  verdict  for 
appellee  if  it  was  found  that  the  deed  was  a  mortgage  executed  to  secure 
a  debt  due  by  James  Kirby  to  appellant.  The  charge  is  attacked  by  ap- 
pellant, who  advances  the  proposition  that  a  deed,  in  fact  a  mortgage 
given  to  secure  the  payment  of  a  6um  of  money,  can  be  transformed  into 
an  absolute  conveyance  of  the  land  by  a  cancellation  of  the  note  given 
for  the  debt  and  a  parol  agreement  that  the  deed  shall  convey  the  ab- 
solute title  to  the  lands.  A  number  of  authorities  have  been  cited  bj 
appellant  none  of  which  sustains  his  proposition. 

The  authorities  cited,  that  touch  the  matter  at  all,  hold,  as  did  the 
trial  judge  in  this  case,  that  if  the  instrument  of  writing  was  ever  a 
mortgage  it  continued  a  mortgage  and  remained  in  full  force  and  effect 
until  it  was  abrogated  by  a  new  contract  supported  by  an  adequate 
consideration.    Ruffier  v.  Womack,  30  Texas,  332. 

The  entire  testimony  shows  that  the  instrument,  though  in  form  a 
deed,  was  a  mortgage  given  to  secure  a  debt.  Being  a  mortgage,  under 
the  Texas  doctrine,  the  title  to  the  property  remained  in  James  Kirby, 
the  mortgagor,  and  would  so  remain  until  there  was  a  foreclosure  of  the 
lien  evidenced  by  it  or  $  voluntary  conveyance  in  writing  sufficient  to 
convey  the  title  to  real  estate.  Soell  v.  Hadden,  85  Texas,  189 ;  Willis  v. 
Moore,  59  Texas,  628.  Had  the  instrument  been  in  form  a  mortgage,  it 
would  not  for  a  moment  be  contended  that  title  to  the  land  could  be 
passed  by  a  parol  agreement  on  the  part  of  the  mortgagor,  and  that 
neither  a  foreclosure  nor  a  written  conveyance  would  be  necessary  to 
place  the  title  to  the  land  in  the  mortgagee.  It  can  with  no  greater 
reason  be  contended  that  because  the  mortgage  assumed  the  form  of  a 
deed  the  mortgagor  could  give  it  the  effect  of  an  absolute  conveyance 
simply  by  declaring  that  it  should  be  in  the  future  in  essence  what  it 
had  been  and  was  in  form.  If  it  was  in  fact  a  mortgage  when  executed, 
it  remained  a  mortgage  forever,  and  it  could  never  be  the  evidence  of  a 
gale  no  more  than  it  could  if  it  had  mortgage  written  on  it  from  one 
end  to  another,  and  the  title  to  the  land  remained  in  James  Kirby.  The 
transaction  had  the  nature  of  a  mortgage  to  secure  a  debt  impressed  on 
it  and  nothing  could  change  it.  To  destroy  its  effect  a  foreclosure  of 
the  lien  or  a  deed  to  the  land  was  absolutely  necessary.  Peugh  v.  Davis, 
96  U.  S.,  332. 

In  Jones  on  Mortgages,  section  338,  it  is  stated  that  "by  an  independ- 
ent parol  agreement  the  mortgagor  may  waive  his  rights  under  a  deed 
which  was  originally  in  effect  a  mortgage,  and  if  this  agreement  is  sup- 
ported by  a  consideration,  or  is  partially  acted  on  by  the  parties  or  fully 
performed,  the  mortgagor  is  estopped  to  deny  the  grantee's  absolute 
title."  As  a  reason  for  the  rule  it  is  said  "the  grantee  has  the  legal  title 
already,"  which  is  no  reason  at  all  in  Texas,  because  the  legal  title  to 
the  land  remains  in  the  mortgagor  and  does  not  pass  to  the  mortgagee. 
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This  would  differentiate  a  Texas  case  from  those  of  any  State  in  which 
it  is  held  that  the  legal  title  passes  by  a  mortgage  to  the  mortgagee. 

Two  cases  are  cited  to  support  the  text  above  quoted:  Jordan  v. 
Katz  (Va.),  16  S.  E.  Rep.,  866,  and  Scanlan  v.  Scanlan  (111.),  25  N. 
E.  Rep.,  652.  In  the  first  case  Jordan  wanted  a  parcel  of  land  on 
which  to  build  and  applied  to  Katz  to  purchase  it  for  him.  He  did  so 
and  erected  a  house  thereon,  Jordan  agreeing  to  pay  for  the  land  and 
improvements  at  the  rate  of  $7  per  month.  Afterwards  failing  to  make 
the  payments  the  land  was  placed,  with  the  acquiescence  of  Jordan,  in 
the  hands  of  land  agents  to  be  rented  and  Jordan  rented  it.  After- 
wards he  refused  to  pay  the  rent  and  sued  to  have  the  deed  to  Katz  de- 
clared a  mortgage.    It  was  held  by  the  Virginia  court  that  he  had  waived 

-  his  rights  under  the  deed  by  the  parol  agreement  by  which  he  became  a 
tenant  of  Katz.  The  decision  was  placed  on  the  ground  that  he  had'  only 
an  equitable  title  to  the  land  which  under  decisions,  both  English  and 

'  American,  could  be  waived,  rescinded  or  abandoned  by  a  subsequent  dis- 
tinct and  independent  parol  agreement.  In  the  Illinois  case  there  was  a 
transfer  of  the  equity  of  redemption  in  writing  and  there  is  nothing 
that  sustains  the  text  as  to  parol  agreements. 

In  Devlin  on  Deeds,  chapter  31,  the  subject  of  deeds  that  are  in  fact 
only  mortgages  is  fully  discussed,  and  it  is  stated  that  in  those  States 
in  which  the  mortgage,  irrespective  of  its  form,  is  simply  a  lien  or 
charge  upon  the  mortgaged  premises,  the  mortgagor  retaining  the  legal 
title,  the  title  is  not  transferred  to  the  mortgagee  by  the  surrender  or 
cancellation  of  the  defeasance.  He  cites  in  support  of  the  text  the  case 
of  Brinkham  v.  Jones,  44  Wis.,  498. 

In  the  case  of  Howe  v.  Carpenter,  6  N.  W.  Rep.,  357,  Carpenter  bor- 
rowed money  from  Howe  and  to'  secure  the  debt  executed  to  him  an  abso- 
lute deed  to  certain  land.  Afterwards  Carpenter  verbally  agreed  to  sur- 
render all  claim  to  the  land  in  consideration  of  the  cancellation  of  the 
debts  due  by  him.  The  evidences  of  the  debts  were  surrendered  and 
Howe  was  placed  in  possession  of  the  land.  The  Supreme  Court  of  Wis- 
consin said:  "Under  repeated  decisions  of  this  court,  and  especially 
the  decision  of  Brinkham  v.  Jones,  44  Wis.,  498,  it  is  held  that  the 
legal  title  to  real  estate  does  not  pass  to  the  mortgagee,  no  matter  what 
the  nature  of  the  conveyance  may  be,  which  is  given  to  him  as  security 
for  his  loan,  and  that  when  the  evidence,  either  written  or  parol,  estab- 
lishes the  fact  that  the  relation  of  mortgagor  and  mortgagee  exists  be- 
tween the  parties,  then  the  legal  title  to  real  estate  remains  in  the  mort- 
gagor, and  such  title  can  only  be  divested  by  foreclosure  and  sale,  or  by 
some  subsequent  conveyance  founded  upon  a  sufficient  consideration,  and 
sufficient  in  law  to  transfer  the  title  to  realty  from  the  mortgagor  to  the 
mortgagee.  The  evidence  in  this  case  shows  that  nothing  has  been  done 
by  the  parties  to  this  action  which  could  operate  to  pass  the  legal  title 
of  the  farm  to  appellant,  no  conveyance  of  any  kind  having  been  made." 
The  doctrine  stated  must  be  the  law  in  every  State  where  the  rule  pre- 
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vails  that  a  mortgage  does  not  pass  the  legal  title  from  the  mortgagor 
to  mortgagee. 

Appellant  did  not  in  his  pleading  pray  that  in  case  the  deed  was  de- 
clared to  be  a  mortgage  he  should  have  judgment  for  his  debt  and  fore- 
closure of  his  lien,  and  that  question  necessarily  can  not  be  considered 
in  this  court.    The  judgment  is  affirmed. 

Affirmed- 
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W.  J.  Moore  v.  Theo.  F.  Boyd. 

Decided  February  3,  1904. 

Deed — Parol   Evidence. 

In  conveyances  of  real  estate  parol  evidence  Is  not  admissible  to  show 
that  any  other  than  the  vendee  named  In  the  conveyance  Is  bound  as  an  un- 
disclosed principal,  even  though  he  accepts  the  benefit.  Following  Sanger  v. 
Warren,  91  Texas,  472. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
W.  P.  Hamblen. 

H.  H.  Mac  Nicoll,  for  appellant. 

Brockman  &  Kahn  and  William  Sorley,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  instituted  October  8, 1902, 
by  the  appellee,  Theo.  F.  Boyd,  to  set  aside  as  to  him  a  judgment  ren- 
dered March  4,  1902,  in  favor  of  the  appellant,  W.  J.  Moore,  in  cause 
No.  31,841  in  the  District  Court  of  Harris  County. 

The  grounds  averred  as  constituting  the  right  to  the  relief  sought 
were  in  substance  that  in  the  last  named  cause  the  plaintiff  therein 
was  under  the  facts  of  his  case  entitled,  as  against  Boyd,  to  no  more 
than  a  foreclosure  against  the  land  owned  by  him  and  not  to  a  per- 
sonal judgment  for  any  sum.  That  the  attorney  for  the  plaintiff  therein 
advised  Boyd  that  Moore  was  claiming  no  more,  and  that  defendant 
Boyd  need  not  employ  a  lawyer  nor  go  to  the  trouble  of  answering,  he 
not  desiring  to  resist  the  foreclosure.  That  relying  upon  the  represen- 
tation and  being  familiar  with  his  rights,  Boyd  did  not  answer  therein; 
whereupon  Moore  through  his  attorney  did  proceed  to  take  a  personal 
judgment  against  Boyd  for  the  amount  sued  for,  as  well  as  a  foreclosure, 
and  is  now  seeking  to  enforce  the  same  against  him.  That  he,  Boyd, 
did  not  discover  the  fact  of  its  rendition  until  after  the  adjournment 
of  the  term  at  which  it  was  rendered,  wherefore  he  brings  this  suit. 

Moore,  as  defendant  in  this  suit,  answered  by  general  denial  and 
pleaded  among  other  things  that  Boyd  had  no  defense  to  his  claim  for 
personal  judgment  against  him  in  cause  No.  31,841  and  has  shown  none 
in  this  cause.  That  the  suit  in  which  such  judgment  was  rendered  was 
based  upon  vendor's  lien  notes  executed  by  one  Stille  for  part  of  the 
purchase  money  for  certain  lots  in  Texas  City  deeded  to  him  by  Moore. 
That  Stille  had  no  real  interest  in  the  transaction.  That  it  was  made 
entirely  in  the  interest  of  Boyd,  who  paid  the  cash  part  of  the  con- 
sideration. That  Boyd  thereupon  took  a  deed  from  Stille  subject  to 
the  vendor's  lien  notes  and  thereby  sought  to  avoid  responsibility  for 
the  unpaid  purchase  money  in  case  the  lots,  the  value  of  which  was 
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purely  speculative,  should  fall  in  value.  That  by  reason  of  these  facts 
Boyd  was  the  undisclosed  principal  in  the  transaction  and  liable  on  the 
notes  with  Stille,  wherefore  Moore  was  entitled  to  the  judgment  he  re- 
covered and  the  same  should  not  be  set  aside,  but  that  if  the  same  should 
be  set  aside  Moore  is  entitled  to  a  like  judgment  in  this  cause. 

A  trial  before  the  court  without  a  jury  resulted  in  a  judgment  in  favor 
of  Boyd  according  to  the  prayer  of  his  petition  and  Moore  has  appealed. 

The  questions  involving  the  rights  of  Moore  under  the  facts  alleged 
by  him  to  exist  are  presented  by  appropriate  assignments  on  this  appeal. 
The  facts  is  so  far  as  they  are  established  beyond  controversy  are  as 
f  ollow8 : 

Moore,  who  resided  in  San  Antonio,  Texas,  was  the  owner  of  certain 
lots  in  Texas  City,  Galveston  County,  Texas.  He  placed  them  with  H. 
H.  McNicoll  of  Houston,  Texas,  for  sale.  C.  A.  Elmen,  a  real  estate 
dealer  of  Houston,  went  to  McNicoll,  induced  him  to  put  a  price  upon 
the  lots  and  let  him,  Elmen,  find  a  purchaser.  Elmen  then  went  to 
Boyd  and  sold  the  four  lots  to  him  at  the  aggregate  price  of  $1950.  As 
to  the  exact  nature  of  this  transaction  the  testimony  is  conflicting.  Ac- 
cording to  Elmen's  statement  he  went  to  Boyd  and  they  agreed  upon 
the  price  as  above  stated,  and  stipulating  that  the  cash  payment  should 
be  $400.  He  then  suggested  to  Boyd  that  as  the  value  of  the  lots  was 
purely  speculative  he  might  not  desire  to  become  personally  responsible 
for  the  deferred  payments.  They  then  agreed  that  Elmen  would  have 
the  lots  deeded  to  one  Stille,  who  would  execute  the  notes  for  the  defer- 
red payments,  and  that  Stille  would  then  deed  the  lots  to  Boyd  by  con- 
veyances stipulating  that  the  purchase  was  made  by  Boyd  subject  to  the 
outstanding  vendor's  lien  notes. 

Boyd  denied  that  Elmen  told  him  who  owned  the  lots  and  denied  any 
knowledge  of  the  transaction  with  Stille  as  stated  by  Elmen,  but  claims 
that  he  bought  the  property  under  the  circumstances  disclosed  by  the 
papers  evidencing  the  transaction  and  not  otherwise.  The  deeds  and 
notes  are  as  follows: 

Two  deeds  from  Moore  to  Stille  dated  January  8,  1900,  acknowledged 
by  Moore  at  San  Antonio  January  11,  1900.  The  first  conveyed  lots 
15  and  16,  in  block  16,  Texas  City,  reciting  a  consideration  of  $10, 
other  considerations  and  two  notes  for  $350  each,  due  respectively  on 
or  before  two  years. 

The  second  conveyed  to  Stille  lots  15  and  1&,  in  block  17,  Texas 
City,  reciting  a  consideration  of  $10,  other  considerations  and  two  notes 
for  $400  due  on  or  before  two  years.  Neither  of  these  instruments 
were  recorded. 

On  January  12,  1900,  C.  G.  Stille  executed  two  deeds  to  Boyd  con- 
veying the  four  lots  above  mentioned,  each  reciting  a  consideration  of 
$10  cash  and  other  considerations,  and  further  reciting  that  the  lots 
were  so  conveyed  "subject  to  vendor's  lien  notes  outstanding"  against 
them,  describing  the  notes  minutely  and  naming  Moore  as  the  holder 
and  payee.    Boyd  paid  the  cash  payment  of  $400,  and  it  was  turned 
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over  by  Elmen  to  McNicoll  less  commission  upon  delivery  of  the  dee<L 
Elmen  in  taking  the  lots  for  sale  did  not  stipulate  with  McNicoll  for 
any  compensation,  but  the  price  named  being  net  he  secured  his  per- 
quisites by  adding  them  to  the  net  price  in  making  his  terms  of  the  sale 
and  deducting  them  from  tlje  sum  paid. 

Stille  paid  no  money  on  his  purchase,  received  none  from  Boyd,  and 
had  no  interest  in  the  transaction.  The  inference  is  that  he  was  an 
insolvent.  The  further  inference  that  he  was  used  as  a  mere  go-between 
to  enable  Boyd  to  escape  responsibility  on  the  outstanding  notes  is  in- 
evitable, and  this  whether  by  the  procurement  of  Elmen  without  Boyd's 
knowledge  or  with  it. 

It  is  also  undisputed  that  neither  Moore  nor  his  agent  McNicoll  had 
any  knowledge  of  the  manner  in  which  the  transaction  had  been  nego- 
tiated by  Elmen,  and  that  neither  of  them  knew  that  Stille  had  no 
interest  in  the  matter  and  made  the  transaction  purely  for  Boyd's 
benefit. 

It  does  not  appear  that  EhRen's  agency,  if  indeed  he  was  Moore's* 
agent  in  any  sense,  extended  beyond  the  power  simply  to  find  a  pur- 
chaser for  the  land. 

The  court  below  found  as  a  fact  conclusion  that  the  conduct  of  Mc- 
Nicoll, Moore's  attorney  in  cause  No.  31,841,  was  of  such  a  nature  as 
to  justify  Boyd  in  failing  to  answer  the  suit.  In  the  view  we  take  of 
the  case  this  finding  is  immaterial,  hence  we  do  not  pass  upon  the  as- 
signments of  error  addressed  to  the  sufficiency  of  the  evidence  to  sus- 
tain it. 

The  court  also  found  in  substance  that  Elmen's  testimony  as  to  thfr 
facts  attending  the  sale  to  Boyd  was  substantially  true.  He  found 
further  that  Elmen  in  procuring  the  intermediation  of  Stille  acted  as 
Moore's  agent,  and  that  as  the  negotiation  was  conducted  with  a  view  to 
protecting  Boyd  against  liability  on  the  notes,  and  as  Boyd  neither 
signed  them  nor  indorsed  them  nor  in  any  way  agreed  to  pay  them,, 
he  can  not  be  held  liable.     Thus  did  the  court  justify  his  judgment. 

The  proof  is  ample  to  support  the  finding  that  Stille  was  used  simply 
to  carry  out  the  purpose  to  protect  Boyd  against  responsibility.  It  is 
also  true  that  Boyd  neither  signed  nor  indorsed  the  Stille  notes,  and 
instead  of  agreeing  to  pay  them  he,  with  the  assent  and  active  aid  of 
Elmen,  sought  to  avoid  their  payment. 

We  think,  however,  the  finding  that  Elmen  was  Moore's  agent,  at 
least  in  so  far  as  he  sought  to  give  this  form  to  the  transaction,  is  abso- 
lutely without  evidence  to  sustain  it.  He  himself  testifies  that  his 
principal  as  well  as  McNicoll  were  kept  in  ignorance  of  Stille's  real 
relation  to  the  sale,  and  no  witness  disputes  it.  If  it  be  conceded  that 
by  the  appointment  of  McNicoll  he  was  Moore's  agent  to  conserve  the 
interests  of  his  principal  in  the  sale  of  the  land,  such  agency  can  not 
be  held  to  include  acts  in  derogation  if  not-  in  fraud  of  his  principal's 
rights.     His  obligation  as  an  agent  was  to  find  a  purchaser.     Stille- 
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was  in  no  true  sense  a  purchaser.  He  was  a  mere  disinterested  agent 
acting  solely  in  the  interest  of  Boyd. 

It  is  true  Stille  is  technically  liable  ob  the  notes  he  executed,  but  the 
seller  has  the  right  to  a  purchaser  who  buys  in  fact  and  has  the  purpose 
at  the  time  at  least  to  meet  his  obligations.  In  this  view  Boyd  was  the 
real  purchaser,  the  only  beneficiary,  and  the  findings  of  the  court  include 
a  finding  that  Boyd  had  knowledge  of  Elmen's  action  in  putting  Stille 
between  him  and  Moore  and  the  purpose  for  which  it  was  done.  In 
acting  for  Boyd  against  the  interest  of  his  principal  he  was  Boyd's 
agent,  not  Moore's,  and  had  no  power  to  bar  the  tatter's  rights. 

The  last  mentioned  finding  of  the  court  together  with  other  undis- 
puted proof  establishes  the  fact  that  Boyd  was  the  undisclosed  principal 
in  the  entire  transaction.  He  was  the  real  purchaser  and  as  such  is 
responsible  for  the  unpaid  purchase  money.  Sessums  v.  Henry,  38 
Texas,  37;  Mechem  on  Agency,  sees.  695,  696,  697,  and  698. 

The  judgment  of  the  trial  court  is  reversed  and  judgment  here  ren- 
dered that  appellant  take  nothing  by  his  suit. 

ON  MOTION  FOR  REHEARING. 

GILL,  Associate  Justice. — At  a  former  day  of  this  term  we  re- 
versed the  judgment  of  the  trial  court  in  this  cause  and  rendered  judg- 
ment for  appellant.  This  was  done  upon  the  theory  that  the  findings 
of  the  trial  court  taken  in  connection  with  certain  undisputed  facts 
showed  that  Boyd  had  actively  engaged  with  Moore's  agent,  Elmen,  in 
giving  the  transaction  a  form  detrimental  to  the  interests  of  Elmen's 
principal,  and  therefore  Boyd  should  be  held  as  the  sole  beneficiary  and 
undisclosed  principal.  2  Texas  Law  Journal,  765,  9  Texas  Ct.  Sep., 
157. 

Appellee's  counsel  on  motion  for  rehearing  cite  a  line  of  authorities 
holding  that  in  transactions  involving  the  sale  and  conveyance  of  real 
estate  one  can  not  be  held  liable  as  an  undisclosed  principal  unless  it 
is  further  shown  that  the  principal  accepts  the  benefits  of  the  transac- 
tion, and  it  is  contended  that  such  is  not  made  to  appear  in  this  case. 

Our  conclusion  can  not  be  disturbed  upon  that  ground,  for  in  our 
opinion  it  is  found  by  the  court  upon  sufficient  evidence  that  Boyd 
with  knowledge  of  the  facta  became  the  sole  beneficiary  of  the  acts  of 
Stille. 

The  case  of.  Sanger  v.  Warren,  91  Texas,  472,  goes  further,  however, 
and  holds  that  the  common  law  rule  applicable  to  instruments  under 
seal  applies  to  conveyances  of  real  estate,  and  that  parol  evidence  is  not 
admissible  to  show  any  other  is  bound  than  the  vendee  named  in  the 
conveyance. 

The  rule  is  announced  without  modification,  and  we  are  of  opinion 
that  the  fact  that  Boyd  actively  joined  with  Elmen  in  his  unauthorized 
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act  to  ttie  detriment  of  his  principal  does  not  enable  lis  to  distinguish' 
this  case  from  the  case  cited. 

The  case  was  not  called  to  oi*r  attention  either  in  the  briefs  of  coun- 
sel or  on  motion  for  rehearing,  and  in  the  consideration  of  the  case  on 
the  first  hearing  escaped  our  attention. 

In  the  main  opinion  we  did  not  pass  on  the  assignments  questioning 
the  sufficiency  of  the  evidence  to  sustain  the  finding  of  the  trial  court 
that  the  judgment  in  cause  No.  31,841  should  be  set  aside  in  so  far  as 
it  held  Boyd  personally  on  the  vendor's  lien  notes,  and  it  now  becomes 
necessary  for  us  to  do  so.  We  are  of  opinion  the  evidence  upon  the 
issue  is  sufficient,  and  no  reversible  error  being  disclosed  in  the  record, 
the  motion  for  rehearing  is  granted  and  the  judgment  affirmed. 

Rehearing  granted;  judgment  affirmed. 


Writ  of  error  refused. 
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Francis  Adams  and  Wife  v.  San  Antonio  &  Aransas  Pass 

Railway  Company. 

Decided  February  3,  1904. 

1d— Receivership— Plea— Verification. 

A  plea  in  answer  to  an  action  for  injuries  resulting  in  death,  setting  up, 
as  a  defense,  that  the  road  was  operated  by  a  receiver  at  the  time  the  in- 
juries were  inflicted,  need  not  be  verified  by  affidavit. 

&— -Receivership— Pleading. 

A  plea  that  a  railway  company  sued  for  personal  injuries  was  operated 
at  the  time  by  receivers  appointed  by  a  court  of  competent  jurisdiction  and 
who  had  qualified  under  such  appointment,  was  sufficient  though  the  appli- 
cation for  receivers  and  their  bond  was  not  set  out. 

3w — Receivers— Collusive  Appointment — Burden  of  Proof. 

The  burden  was  on  plaintiff  seeking  to  hold  a  railway  company  liable 
for  Injuries  inflicted  during  its  operation  by  receivers  on  the  ground  that 
they  were  collusively  appointed,  to  establish  that  fact  Texas  &  P.  Ry.  Co. 
v.  Gay,  86  Texas,  671,  followed. 

4. — Receivership— Railway — Gross  Negligence. 

A  railway  company  is  not  liable  under  article  16,  section  26  of  the  Con- 
stitution and  articles  2901  and  2903,  Revised  Statutes,  for  exemplary  damages 
on  account  of  gross  negligence  of  a  receiver  operating  its  road,  where  it  is  not 
liable  for  actual  damages. 

5d — Assumed  Risk. 

The  rulings  herein  on  a  former  appeal  (San  Antonio  &  A.  P.  Ry.  Co.  v. 
Adams,  11  Texas  Civ.  App„  198)  upon  assumed  risk,  followed. 

6- — Charge — Omission. 

Failure  of  the  court  to  present  certain  issues  in  his  charge  is  not  ground 
for  reversal  in  the  absence  of  a  request  for  instructions  thereon. 

7*—  Evidence. 

Proceedings  subsequent  to  the  appointment  of  a  receiver,  on  which  his 
removal  was  sought,  are  irrelevant  to  the  issue  as  to  whether  his  original 
appointment  was  collusive. 

Appeal  from  the  District  Court  of  Lavaca.  Tried  below  before  Hon. 
M.  Kennon. 

Adams  and  wife  appeal  from  a  judgment  for  defendant  in  their  suit 
against  the  railway  company. 

H.  J.  Huck,  Jr.,  for  appellant. 

S.  C.  Patton,  for  appellee. 

STREETMAN,  Associate  Justice.— On  the  29th  day  of  October, 
1891,  Frank  Adams,  a  brakeman  on  the  San  Antonio  &  Aransas  Pass 
Bailroad,  in  attempting  to  couple  two  freight  cars,  received  injuries 
resulting  in  his  death.  October  27,  1892,  plaintiffs  Francis  Adams  and 
wife,  his  father  and  mother,  brought  this  suit  against  the  San  Antonio 
&  Aransas  Pass  Railway  Company  to  recover  damages  on  account  of  his 
death. 

The  injuries  were  occasioned  by  the  peculiar  construction  of  the 
coupling  apparatus  on  the  cars.  On  each  side  of  the  drawheads  on  each 
of  the  cars  were  certain  iron  projections  which  came  close  together  when 
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the  cars  were  coupled,  and  were  between  the  drawheads  and  the  outside 
of  the  car.  In  attempting  to  couple  the  cars,  Adams  was  caught  between 
these  iron  projections  or  bumpers,  above  the  hips,  and  his  body  was 
crushed  and  fatal  injuries  inflicted.  The  pleadings  of  the  plaintiffs 
are  very  voluminous,  and  the  facts  are  pleaded  very  fully. 

The  answer  of  the  defendant  contains  a  general  denial,  and  also  pleas 
of  contributory  negligence,  and  facts  are  alleged  which,  in  our  opinion, 
are  sufficient  to  present  the  issue  of  assumed  risk.  In  addition,  it  was 
alleged  in  the  answer  that  at  the  time  the  injuries  were  received  the 
railroad  was  being  operated  by  B.  F.  Yoakum  and  J.  S.  MacNamara, 
as  receivers,  under  appointment  of  the  District  Court  of  Bexar  County, 
Texas ;  and  this  being  prior  to  the  time  when  receivers  were  made  liable 
by  statute  for  injuries  resulting  in  death,  it  was  claimed  that  plaintiffs 
had  no  cause  of  action. 

In  reply  to  the  defense  of  receivership,  the  plaintiffs  alleged  and 
sought  to  prove  that  the  receivership  was  not  bona  fide,  but  was  a 
collusive  receivership,  and  that  said  receivers  were,  in  fact,  agents  of 
the  railroad  company. 

The  court  submitted  all  of  these  issues  to  the  jury,  and  a  general 
verdict  was  returned  for  the  defendant. 

In  our  opinion,  the  evidence  was  sufficient  to  have  justified  the  verdict 
for  the  defendant,  either  upon  the  issue  of  receivership  or  contributory 
negligence  or  assumed  risk.  Twenty-seven  assignments  of  error  are 
presented  in  the  brief  of  appellants.  We  do  not  deem  it  necessary  or 
proper  to  discuss  these  in  detail,  as  many  of  them  present  the  same 
question  in  different  forms,  and  the  decision  of  some  of  them  precludes 
a  consideration  of  others. 

It  is  first  insisted  that  appellee's  plea  of  receivership  should  have  been 
supported  by  affidavit.  The  statute  prescribes  the  cases  in  which  this 
is  necessary,  and  the  case  under  consideration  does  not  come  within  any 
of  the  provisions  of  the  statute.    Bev.  Stats.,  art,  1265. 

Several  assignments  of  error  complain  that  the  pleadingB  of  appellee 
were  insufficient  to  show  a  valid  receivership,  because  the  application 
therefor  and  the  bond  were  not  set  out  The  allegations  in  this  respect 
were  sufficiently  full.  They  alleged  the  appointment  of  the  receivers 
by  a  court  of  competent  jurisdiction,  and  a  qualification  under  said 
appointment.  This  being  in  the  nature  of  a  collateral  attack  upon  said 
judgment,  we  think  that  nothing  further  was  required. 

It  is  complained  that  the  court  instructed  the  jury  that  the  evidence 
showed  that  the  property  and  management  of  the  railroad  company 
was  in  the  hands  of  receivers  at  the  time  of  the  accident,  and  that  the 
burden  of  proof  was  upon  the  plaintiffs  to  show  that  the  suit  in  which 
said  receivers  were  appointed  was  collusively  brought.  In  our  opinion, 
this  charge  was  correct.  The  uncontradicted  evidence  showed  the  ap- 
pointment of  the  receivers,  and  that  the  property  was  placed  in  their 
control  as  such;  and  under  these  circumstances,  we  think  it  clearly  de- 
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volved  upon  the  plaintiffs  to  show  some  reason  why  such  appointment 
was  invalid.    Texas  &  P.  By.  Co.  v.  Gay,  86  Texas,  571. 

The  charge  of  the  court  with  reference  to  the  collusive  character  of 
the  receivership  was  in  substautial  compliance  with  the  rules  laid  down 
by  the  Supreme  Court  in  the  case  just  cited,  and  we  do  not  think  there 
is  any  merit  in  the  contention  that  the  charge  was  so  framed  as  to 
unduly  emphasize  this  phase  of  the  case,  or  to  constitute  a  charge  upon 
the  weight  of  the  evidence. 

Under  several  assignments  of  error  it  is  insisted  that  the  railroad 
company  was  liable,  whether  a  receivership  existed  or  not,  because  the 
pleadings  and  evidence  made,  a  case  of  gross  negligence.  The  contention 
of  appellants  is  that  under  article  16,  section  26  of  the  Constitution,  and 
Revised  Statutes,  articles  2901  and  2903,  a  cause  of  action  exists  in 
case  of  gross  negligence,  notwithstanding  the  existence  of  a  receivership. 
This  proposition  is  denied  in  the  case  of  Eeitz  v.  City  of  Austin,  1  Texas 
Civ.  App.,  460,  in  which  a  writ  of  error  was  refused  by  the  Supreme 
Court.  This  case  has  been  overruled  in  some  respects  in  subsequent 
cases  by  the  Supreme  Court  (Flemming  v.  Texas  Loan  Agency,  87  Texas, 
241;  Bigdon  v.  Temple  Waterworks  Co.,  11  Texas  Civ.  App.,  545) ;  but 
the  doctrine  that  there  can  be  no  exemplary  damages  without  actual 
damages  has  not  been  overthrown,  notwithstanding  the  articles  of  the 
Constitution  and  statutes  above  cited.  It  may  be  that  the  pleadings 
and  evidence  in  this  case  presented  a  phase  of  gross  negligence,  but  the 
jury  under  proper  instructions  having  failed  to  find  any  actual  damages, 
no  finding  of  exemplary  damages  could  have  been  sustained,  even  if  the 
issue  had  been  submitted  to  the  jury. 

As  we  have  already  stated,  the  pleadingB  of  appellee  were,  in  our 
opinion,  sufficient  to  present  the  issue  of  contributory  negligence  and 
assumed  risk.  The  issue  of  contributory  negligence  is  plead  with  some 
degree  of  particularity.  Upon  the  issue  of  assumed  risk,  the  pleadings 
of  appellee  are  somewhat  meager;  but  they  do  allege  that  the  dangers 
which  resulted  in  the  injuries  of  the  deceased  were  incident  to  his  occu- 
pation and  services  as  a  brakeman.  If  this  were  true,  we  think  the 
legal  conclusion  would  follow  that  the  deceased  assumed  the  risk  of  such 
dangers.  The  charge  given  by  the  court  upon  these  issues  was  sub- 
stantially in  accordance  with  the  rule  announced  upon  the  former  appeal 
of  this  case.    Railway  Co.  v.  Adams,  32  S.  W.  Rep.,  735. 

A  number  of  assignments  assail  the  charge  of  the  court,  because  of  the 
failure  to  present  certain  issues  not  presented  in  the  court's  general 
charge.  No  special  charges  were  requested  by  appellants.  It  is  likely 
that  appellants,  if  they  had  requested  proper  charges  upon  some  phases 
of  the  case  suggested  in  their  brief,  might  have  been  entitled  to  have 
such  instructions  given  to  the  jury.  We  think,  however,  that  the  charge 
given  by  the  court  was  correct,  as  far  as  it  went,  and  was  sufficiently 
full  in  the  absence  of  any  requested  instructions. 

Exceptions  were  reserved  on  account  of  the  refusal  to  admit  in  evi- 
dence certain  proceedings  with  reference  to  the  removal  of  B.  P.  Yoakum 
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from  the  receivership.  These  matters  all  transpired  long  subsequent  to 
the  appointment,  and  we  are  unable  to  see  how  they  could  have  thrown 
any  light  upon  the  question  of  collusion  in  the  appointment  of  said 
receivers. 

Other  assignments  of  error  complain  of  the  admission  and  exclusion 
of  certain  evidence;  and,  after  careful  consideration,  we  find  no  error 

There  being  no  error  shown,  the  judgment  of  the  District  Court  is 
pointed  out  by  any  of  these  assignments, 
affirmed. 

Affirmed. 

Writ  of  error  refused  by  the  Supreme  Court,  April  20,  1904. 
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Western  Union  Telegraph  Company  v.  C.  H.  Noland. 

Decided  February  3,  1904. 

Telegram — Mistake  in  Transmission— Causal  Connection  with  Damages. 

Error  in  transmit  tins  a  message  to  a  corporation  was  not  ground  for 
recovery  of  costs  and  attorney's  fees  in  unsuccessful  suits,  which  plaintiff 
would  not  have  brought  but  for  the  error  which  induced  him  to  believe  that 
the  corporation  had  broken  its  contract,  where  the  suits  brought  were  not 
against  such  corporation,  but  against  individuals  who  would  not  have  been 
liable  for  the  breach  of  contract  by  the  corporation. 

Appeal  from  the  County  Court  of  Brown.  Tried  below  before  Hon. 
S.  C.  Coffee. 

The  telegraph  company  appeals  from  a  judgment  for  plaintiff,  in  a 
suit  brought  against  it  by  Noland. 

Arch  Grinnan,  for  appellant. 

E.  C.  Earrell,  for  appellee. 

KEY,  Associate  Justice. — The  following  statement  of  the  nature 
,  and  result  of  this  suit  as  set  out  in  appellant's  brief  is  substantially 
correct. 

Appellee  sues  appellant  for  the  costs  and  attorneys'  fees  incurred  by 
the  plaintiffs  in  the  following  cases:  C.  L.  Giddens  v.  W.  A.  Blair, 
H.  H.  Hackney  and  J.  W.  Blair;  C.  L.  Giddens  v.  Fort  Worth  &  E.  G. 
By.  Co.,  garnishee ;  Calvert  &  Smith  v.  W.  A.  Blair,  H.  H.  Hackney  and 
J.  W.  Blair;  J.  R.  Looney  v.  W.  A.  Blair,  H.  H.  Hackney  and  J.  W. 
Blair.  All  said  cases  are  in  the  Justice  Court,  Precinct  No.  1,  Brown 
County,  and  C.  H.  Calvert  and  J.  S.  Smith  v.  First  National  Bank  of 
Atchison,  Kan.,  in  County  Court  of  Brown  County;  said  costs  and 
attorneys'  fees  aggregating  $99.76 ;  and  alleges  that  said  cases  would  not 
have  been  filed  and  said  costs  incurred,  but  for  the  failure  of  appellant 
to  correctly  transmit  the  following  telegram :  "To  Blair  Milling  Com- 
pany, Atchison,  Kansas:  Parties  ask  eighty  (80)  cents  per  barrel,  if 
flour  is  not  shipped.  (Signed)  C.  H.  Noland."  Which  telegram  was 
accepted  and  received  by  appellant  at  Brownwood  for  transmission 
February  4,  1902,  the  word  "eight"  being  substituted  for  the  word 
"eighty"  in  negligently  transmitting  the  same.  Blair  Milling  Company 
is  alleged  by  plaintiff  to  be  a  private  corporation,  and  appellee  alleges 
that  said  claims  for  damages  have  been  assigned  to  him  and  asks  judg- 
ment for  said  costs,  attorneys'  fees,  interest  and  cost  of  suit. 

Appellant  pleaded  general  demurrer,  general  denial,  specially  excepted 
to  plaintiff's  petition,  because  it  does  not  appear  that  the  damages  were 
in  the  contemplation  of  the  parties  when  the  contract  for  transmission 
was  made.  Case  was  tried  before  the  court  on  July  22,  1903,  resulting 
in  a  judgment  in  favor  of  appellee  for  $106.89. 

34  Civ.— 27 
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We  sustain  the  assignments  of  error  which  complain  of  the  action 
of  the  court  in  overruling  the  general  demurrer  to  the  plaintiffs  petition, 
and  in  rendering  judgment  for  the  plaintiff  on  the  facts  established  by 
the  testimony,  which  were,  in  substance,  as  alleged  in  the  petition;  and 
overrule  the  other  assignments. 

According  to  the  averments  of  the  petition,  the  Blair  Milling  Com- 
pany, to  whom  the  telegraphic  message  was  sent,  was  a  private  corpora- 
tion; and  if  no  mistake  had  been  made  by  the  telegraph  company,  and 
the  message  had  been  correctly  transmitted  and  delivered,  and  the  Blair 
Milling  Company  had  breached  the  contract,  as  was  supposed  when  the 
several  suits  in  the  justice  court  against  the  several  parties  referred  to 
were  filed,  such  suits  would  have  been  improperly  brought,  and  the 
defendants  therein  would  not  have  been  liable  for  costs  or  otherwise. 
The  several  parties  sued  in  the  justice  court  were  not  the  Blair  Milling 
Company;  nor  does  the  plaintiff's  petition  disclose  any  facts  that  could 
have  rendered  them  liable  on  account  of  the  milling  company's  breach 
of  contract,  if  such  breach  had  existed.  The  petition  alleges  that  the 
'suits  in  the  justice  court  were  brought  against  "the  parties  composing 
the  Blair  Milling  Company,  to  wit:  W.  A.  Blair,  H.  H.  Hackney  and 
J.  W.  Blair." 

If  the  Blair  Milling  Company  had  been  a  partnership,  it  may  be  that 
the  parties  referred  to  would  have  been  liable  as  partners,  had  the  mill- 
ing company  breached  its  contract.  But  according  to  the  averment  and 
admission  in  the  plaintiff's  petition,  the  Blair  Milling  Company  was  not 
a  partnership,  but  a  private  corporation,  and  the  individuals  who  were 
sued  in  the  justice  court,  while  they  may  have  been  stockholders,  direc- 
tors or  officers  of  the  corporation,  could  not  compose  the  Blair  Milling 
Company.  That  company  was  a  private  corporation,  a  legal  entity, 
separate  and,  distinct  from  its  stockholders,  directors  and  officers. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Travelers  Protective  Association  of  America  v. 

A.  0.  Dewey  et  al. 

Decided  February  3,  1904. 

1.— Benefit  Society— Cancellation  of  Membership. 

The  constitution  of  a  benefit  society,  giving  its  directors  authority  to 
cancel  a  membership  when  deemed  advisable  by  them,  entered  into  the  con- 
tract of  insurance  with  a  member,  and  he  could  not  compel  reinstatement 
by  mandamus  when,  on  account  of  increased  risk  caused  by  loss  of  an  eye, 
his  membership  had  been  so  canceled. 

2r—8ame— State  Law. 

The  laws  of  the  State  under  which  a  benefit  society  was  created  author- 
izing* the  expulsion  of  a  member  in  certain  named  contingencies  did  not 
restrict  the  right  of  its  directors,  secured  by  its  own  constitution,  to  cancel 
memberships  in  other  events  than  those  named  in  the  law. 

Appeal  from  the  District  Court  of  McLennan.  Tried  below  before 
Hon.  Marshall  Surratt. 

The  Travelers  Protective  Association  appeals  from  a  judgment  for 
plaintiffs  in  a  suit  brought  against  it  by  Dewey  and  another. 

Clark  &  Bolinger  and  Coke  &  Coke,  for  appellant. 

L.  C.  Penry  and  Boynton  &  Boyrdon,  for  appellee. 

FISHER,  Chief  Justice. — A.  0.  Dewey  being  formerly  a  member 
of  appellant's  order,  there  was  issued  a  benefit  certificate  payable  to  his 
daughter  Lillian  A.  Dewey,  the  other  appellee  in  this  case.  Prior  to 
September  5, 1902,  the  membership  of  Dewey  was  canceled  by  the  appel- 
lant. Thereafter  this  suit  was  brought  by  him  in  the  nature  of  a  man- 
damus to  reinstate  said  Dewey  and  recognize  his  membership.  Judg- 
ment in  favor  of  Dewey  and  daughter  was  rendered  in  the  court  below, 
reinstating  him  as  a  member  in  appellant's  order. 

On  the  point  upon  which  the  case  is  decided,  there  is  no  dispute  as  to 
the  facts.  It  appears  that  the  appellant  is  a  fraternal  and  benevolent 
organization,  one  of  its  principal  objects  being  to  provide  insurance  and 
benefit  funds  to  its  members.  Dewey,  in  becoming  a  member  of  the 
association,  subscribed  to  its  constitution,  the  terms  of  which  became  a 
part  of  his  contract  of  membership.  After  the  certificate  of  member- 
ship was  issued  to  him,  he  suffered  the  loss  of  an  eye,  which  rendered 
him  a  more  hazardous  risk.  Thereafter  the  board  of  directors,  in  the 
manner  prescribed  by  the  constitution  of  the  order,  canceled  Dewey's 
certificate  of  membership  for  the  reason  that  he  had  become,  from  the 
loss  of  his  eye,  a  more  hazardous  risk. 

The  constitution  of  the  order  authorized  the  directors  to  cancel  any 
membership,  if  deemed  advisable  by  them.  It  was  in  pursuance  of  this 
provision  of  the  constitution  of  the  order  that  the  certificate  of  member- 
ship of  Dewey  was  canceled.  There  are  other  provisions  of  the  constitu- 
tion, as  well  as  the  laws  of  the  State  of  Missouri,  which  authorize  the 
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expulsion  of  a  member  when  he  is  guilty  of  any  felonious  or  indictable 
offense  or  gross  misdemeanor,  habitual  drunkenness  or  violations  of  any 
of  the  conditions  of  agreements  which  he  may  accept  as  a  member  of 
the  association,  or  conduct  unbecoming  a  gentleman  and  member  of  the 
association. 

The  trial  court  evidently  concluded  that  the  method  here  provided 
for  expulsion  was  exclusive,  and  that  once  a  member,  the  certificate 
could  not  be  canceled,  except  as  that  result  could  be  reached  from  expell- 
ing a  member  under  the  provisions  of  the  Constitution  and  laws  of  Mis- 
souri, as  quoted.  We  are  not  prepared  to  agree  with  the  trial  court  to 
this  extent,  for,  in  our  opinion,  the  other  provisions  of  the  constitution 
that  authorize  cancellation  of  membership  or  certificate  of  membership, 
when  deemed  advisable  for  the  interest  of  the  order,  does  not  conflict 
with  that  provision  of  the  Constitution  and  laws  of  Missouri  that  pro- 
vide for  expulsion.  The  clause  in  the  constitution  that  permits  can- 
cellation of  membership  by  the  board  of  directors,  is  a  part  of  the 
contract  subscribed  to  by  the  member  when  he  enters  the  order;  he  has 
expressly  agreed  that  his  membership  may  be  canceled  when  deemed 
advisable  by  the  directors.  As  is  apparent  from  the  undisputed  facts  in 
the  record,  the  increased  hazard  or  risk,  by  reason  of  the  loss  of  an  eye, 
was  a  fact  that  authorized  the  directors  to  exercise  their  judgment  in 
determining  that  appellee's  membership  should  be  canceled. 

For  the  reasons  stated,  the  judgment  is  reversed  and  rendered  in 
favor  of  appellant. 

Reversed  and  rendered. 

On  petition  of  appellees,  Dewey  et  al.,  writ  of  error  was  refused  by  the 
•Supreme  Court,  April  7,  1904. 
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City  op  Marlin  v.  Andrew  Green. 

Decided  February  3,  1904. 

1*— Taxation — Homestead — Costs — I  nterest — Penalty. 

The  homestead  may  be  subject  to  sale  not  only  for  the  taxes  assessed 
against  It,  but  for  the  costs  and  expenses  of  assessing;  and  collecting  same, 
Including  costs  of  foreclosure  suit  and  interest;  but  not  for  the  penalty  for 
nonpayment  prescribed  by  the  Act  of  1897,  nor  for  taxes  due  on  other  prop- 
erty or  costs  of  collecting  same.    Gen.  Laws,  1897,  chap.  103,  p.  132. 

2L—8ame— I  nterest. 

Interest  was  not  recoverable  on  taxes  due  upon  the  homestead  for  the 
years  1892  to  1896  inclusive,  under  the  Act  of  1897,  Gen.  Laws,  chap.  103. 

3- — Tax  Lien — Foreclosure— Writ  of  Possession. 

A  purchaser  of  property  at  sale  on  foreclosure  of  a  tax  lien  is  not  enti- 
tled to  writ  of  possession  until  the  expiration  of  two  years  from  date*  of  deed. 
Acts  26th  Leg.,  Gen.  Laws,  1899,  p.  50. 

Appeal  from  the  District  Court  of  Palls.  Tried  below  before  Hon. 
Sam.  ft.  Scott. 

The  city  appeals  from  a  judgment  denying  it  certain  relief  sought  in 
its  suit  against  Green  for  foreclosure  of  its  lien  for  taxes: 

J.  W.  Spivey,  for  appellant. 

No  briefs  on  file  for  appellee. 

FISHER,  Chief  Justice. — This  is  an  action  by  appellant  against 
Green  for  the  poll  and  ad  valorem  taxes  alleged  to  be  due  appellant  for 
the  years  1892  to  1899  inclusive  and  1901,  and  interest  on  the  taxes  for 
each  year  from  the  date  of  maturity,  with  the  10  per  cent  penalty  pro- 
vided by  law  for  the  taxes  due  for  the  years  1897,  1898,  1899  and  1901, 
and  to  foreclose  lien  on  a  lot  in  the  city  of  Marlin  for  the  taxes  due 
thereon  for  each  of  the  years  above  mentioned,  and  also  to  foreclose  the 
lien  upon  the  lot  for  the  amount  of  interest  and  10  per  cent  penalty,  the 
lot  in  question  being  the  homestead  of  appellee. 

The  city  recovered  judgment  against  the  appellee  for  the  amount  of 
taxes  due  and  costs,  but  was  denied  a  foreclosure  of  lien  on  the  property 
in  question  for  any  of  the  costs,  interest  and  statutory  penalty,  and  the 
judgment  provided  that  the  writ  of  possession  should  not  issue  for  the 
term  of  two  vears. 

There  is  no  dispute  as  to  the  facts — they  are  all  one  way — and  refer- 
ence is  made  to  the  record  which  contains  the  agreement  stating  the 
facts  upon  which  this  case  is  submitted  in  this  court.  Appellant's  as- 
signments of  errors  are  as  follows: 

"1.  The  court  erred  in  rendering  judgment  denying  plaintiff  a  lien 
upon  the  lot  in  controversy  for  the  fees  or  costs  of  officers  prescribed  by 
the  Act  of  1897. 

"2.    The  court  erred  in  rendering  judgment  denying  plaintiff  a  lien 
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upon  the  lot  in  controversy  for  the  general  court  costs  incurred  in  the 
prosecution  of  plaintiff's  6uit  to  collect  its  debt. 

"3.  The  court  erred  in  rendering  judgment  denying  plaintiff  a  lien 
upon  the  land  in  controversy  for  the  10  per  cent  penalty  prescribed  by 
the  delinquent  tax  act  of  1897,  upon  each  year's  tax  assessed  against 
the  land  in  controversy  for  the  years  1897,  1898,  1899  and  1901. 

"4.  The  court  erred  in  rendering  judgment  denying  plaintiff  a  lien 
upon  the  land  in  controversy  for  legal  interest  upon  each  land  tax  item 
sued  for  the  several  years,  1897,  1898,  1899  and  1901. 

"£.  The  court  erred  in  rendering  judgment  against  plaintiff  upon 
its  demand  for  interest  at  the  legal  rate  upon  the  taxes  due  and  sued  for, 
for  the  years  1892  to  1896  inclusive. 

"6.  The  court  erred  in  ordering  and  adjudging  that  writ  of  posses- 
sion should  not  issue  herein  until  the  expiration  of  two  years  from  date 
of  sale  under  order  of  sale;  and  in  ordering  and  adjudging  that  the 
purchaser  under  order  of  sale  should  not  have  right  to  possession  of 
the  land  so  bought  until  the  expiration  of  said  two  years." 

Plaintiff's  assignment  of  errors,  except  the  fifth  and  sixth,  complain 
of  the  refusal  of  the  trial  court  to  foreclose  the  lien  on  the  lot  in  con- 
troversy for  the  items  stated  in  each  of  the  assignments.  The  lot  in 
controversy  is  the  homestead  of  appellee,  and  only  liable  under  the 
Constitution  for  the  taxes,  costs  and  interest  assessed  against  it,  and 
it  can  not  be  made  liable  for  the  taxes,  costs,  interest  or  penalty  that 
may  be  due  by  appellee  on  other  property  owned  by  him.  But  we  are 
of  the  opinion  that  the  language  of  the  Constitution  making  the  home- 
stead liable  for  taxes  due  upon  it  includes  interest,  which  is  an  incident 
of  the  tax  debt ;  and  it  is  also  liable  for  the  costs  and  expenses  incurred* 
in  assessing  and  collecting  the  taxes  due  upon  such  homestead,  and  the 
cost  of  suit,  if  any,  that  might  be  incurred  in  foreclosing  a  tax  lien 
upon  such  property;  but  it  could  not  be  charged  with  the  costs  and 
expenses  of  assessing  and  collecting  taxes  due  upon  other  property,  or 
for  costs  incurred  in  obtaining  judgment  for  such  other  taxes.  Nor  is 
it  liable  for  the  interest  due  upon  other  taxes,  nor  for  the  penalty  pre- 
scribed by  the  Act  of  1897,  either  for  the  taxes  due  upon  such  property, 
or  for  any  other  taxes  due  upon  property  by  the  appellee. 

The  principle  decided  in  San  Antonio  v.  Berry,  92  Texas,  319,  and 
Bean  v.  City  of  Brownwood,  43  S.  W.  Rep.,  1036,  in  effect,  recognizes 
the  liability  of  the  homestead  for  the  costs  incurred  in  collecting  the 
taxes  due  upon  it,  and  for  the  interest  due  upon  such  sum.  In  keeping 
with  the  above  views,  we  are  of  the  opinion  that  the  court  erred  in  not 
foreclosing  the  lien  upon  the  property  in  question  for  the  taxes  due 
upon  that  property,  as  well  as  the  costs  incurred  in  an  effort  to  collect 
same  and  foreclose  the  lien  in  this  case,  and  for  the  costs  permitted  and 
authorized  by  law,  in  assessing  the  property,  etc.,  and  for  the  interest 
due  for  the  years  1897, 1898,  1899  and  1901.  But  we  are  of  the  opinion 
that  there  was  no  error  in  the  court's  declining  to  render  judgment  for 
the  interest  for  the  years  1892  to  1896  inclusive.    There  was  no  error 
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in  refusing  to  foreclose  the  lien  for  the  10  per  cent  penally  prescribed 
by  the  Act  of  1897. 

We  are  also  of  the  opinion  that  the  sixth' assignment  of  error  is  well 
taken.  The  plaintiff  was  entitled  to  its  writ  of  possession  whenever  the 
property  should  be  sold  under  the  order  of  court;  however,  with  the 
privilege  of  the  owner  to  redeem  within  the  two  years  allowed  by  law. 
San  Antonio  v.  Berry,  92  Texas,  319;  Guerien  v.  San  Antonio,  50 
S.  W.  Eep.,  140. 

Judgment  is  reversed  with  instructions  to  trial  court  to  render  in 
accordance  with  this  opinion. 

SUPPLEMENTAL  OPINION. 

FISHER,  Chief  Justice. — In  the  original  opinion  handed  down  in 
this  case  on  February  3,  1904,  we  held,  under  the  authority  of  City  of 
San  Antonio  v.  Berry,  92  Texas,  319,  48  S.  W.  Rep.,  499,  and  Guerguin 
t.  San  Antonio,  50  S.  W.  Sep.,  140,  that  the  trial  court  erred  in  not 
granting  a  writ  of  possession  to  the  purchaser  of  the  property  who 
might  buy  the  same  under  the  decree  of  foreclosure  of  the  tax  lien. 

Since  then  our  attention  has  been  called  to  an  act  passed  by  the 
Twenty-sixth  Legislature,  which  will  be  found  on  page  50  of  the  Gen- 
eral Laws  of  1899.  It  is  there  provided  that  a  purchaser  at  such  a  fore- 
closure sale  shall  not  be  entitled  to  the  possession  of  the  property  sold 
for  taxes  until  the  expiration  of  two  years  from  the  date  of  the  deed. 

We  withdraw  so  much  of  the  original  opinion  as  conflicts  with  this 
provision  of  the  law,  and  hold  that  the  trial  court  committed  no  error 
in  its  judgment  in  refusing  to  award  a  writ  of  possession  until  the  ex- 
piration of  two  years  from  the  date  of  the  deed.  The  other  questions 
decided  and  passed  upon,  as  stated  in  the  original  opinion,  are  not  dis- 
turbed ;  and  the  trial  court  is  directed  to  render  judgment  .in  accordance 
with  the  original  opinion  and  this  supplemental  opinion. 

Reversed  with   instructions. 

Delivered  March  2,  1904. 


424  Chimene  v.  Pennington. 

Albert  Chimene  et  al.  v.  A.  Pennington. 

Decided  February  4,  1904. 

1w—  Illegal  Contract— Fire  Limit*— Combustible  Material. 

A  contract  to  furnish  labor  and  material,  a  greater  part  of  which  was 
combustible,  for  improvements  upon  premises  situated  in  a  city  and  within 
certain  limits  prescribed  by  municipal  ordinance,  which  ordinance  provides 
that  no  building  of  combustible  material  and  not  fireproof  shall  be  erected 
within  these  limits,  is  illegal  and  no  recovery  can  be  had  thereon  for  part 
performance,  the  completion  of  which  was  stopped  by  injunction  by  adjoin- 
ing property  owners. 

2rf— Evidenoe— Judicial  Knowledge— Combustible  Material. 

Though  not  testified  to  that  material  used  in  building  was  combustible, 
yet,  where  the  undisputed  evidence  shows  that  the  greater  portion  of  such 
material  was  wood,  held,  that  the  fact  that  wood  is  combustible  is  too  uni- 
versally known  to  require  proof. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Chas.  E.  Ashe. 

James  A.  Breeding,  for  appellant. 

Edgar  Watkins  and  Frank  C.  Jones<  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee 
against  the  appellants  to  recover  the  value  of  material  furnished  and 
labor  performed  by  appellee  under  a  written  contract  by  the  terms  of 
which  he  agreed,  in  consideration  of  the  sum  of  $1850  to  be  paid  to 
him  by  the  appellants,  to  furnish  the  material  and  labor  necessary  in 
the  construction  of  certain  improvements  upon  premises  owned  by  ap- 
pellants in  the  city  of  Houston. 

Plaintiff's  petition  sets  out  the  substance  oi  the  contract  in  general 
terms  and  alleges  that  it  is  attached  to  the  petition  as  an  exhibit  and 
expressly  made  a  part  thereof.  It  then  alleges  that  plaintiff,  acting 
under  said  contract,  began  the  construction  of  the  improvements  therein 
provided  for.  "That  he  proceeded  in  good  faith  in  his  work  upon  said 
building  and  proceeded  to  erect  same  in  accordance  with  said  contract, 
and  was  carrying  out  said  contract  in  accordance  with  the  terms  imposed 
upon  him  under  and  by  virtue  of  the  same,  until  on  or  about  the  19th 
day  of  March,  A.  D.  1902,  in  a  certain  cause,  No.  31,913,  in  the  Fifty- 
fifth  Judicial  District  Court  of  Harris  County,  Texas,  styled  James  A. 
Baker  et  al.  v.  Albert  Chimene  et  al.,  a  writ  of  injunction  was  issued 
and  served  upon  this  plaintiff,  and  by  the  said  writ  and  order  of  said 
Fifty-fifth  Judicial  District  Court  in  said  cause,  this  plaintiff  was  com- 
pelled to  refrain  from  further  carrying  out  said  contract,  and  said  order 
of  said  court  is  still  in  effect  and  binding  on  this  plaintiff,  and  it  is  im- 
possible, without  this  plaintiff  bringing  himself  into  contempt  of  said 
court  and  said  order,  for  him  to  further  prosecute  his  said  work  and  to 
further  carry  out  said  contract  for  the  erection  of  said  building.  That 
thereafter  in  said  cause,  upon  a  trial  being  had  before  a  jury,  said  in- 
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junction  in  said  cause  was  perpetuated,  and  at  this  date  is  still  in  force 
and  effect  and  has  in  no  way  been  vacated  or  set  aside.  That  after  the 
execution  of  said  contract  with  defendants  and  prior  to  the  time  said 
injunction  was  served  upon  this  plaintiff,  this  plaintiff,  Pennington,  had 
done  the  following  work  and  paid  out  the  folowing  money  for  materials 
and  labor  upon  said  contract  and  in  carrying  out  same  and  in  erecting 
the  building  provided  for  in  said  contract,  all  of  which  sums  were  ex- 
pended by  this  plaintiff  upon  said  above  described  property  belonging 
to  said  defendants,  Chimene : 

"1300  ft.  6x6  and  8x8  used  in  the  building,  at  $20  per  M $  26.00 

"2600  ft.  2x10,  at  $18  per  M 46.00 

2500  ft  of  2x8,  at  $18  per  M. 46.00 

7000  ft.  of  2x6,  at  $18  per  M 126.00 

12,000  ft.  of  1x6  flooring,  at  $18  per  M 216.00 

1000  ft.  of  2x4,  at  $17  per  M 17.00 


cc 


$476.80 

"3  window  frames,  at  $5  each 15.00 

"6000  brick,  at  $9  per  M 54.00 

"Lime  and  sand  in  building 21.75 

^Excavation  for  building  72.00 

"Brickmason  and  carpenter  work  on  building 400.00 

"Nails  in  same  15.00 


"$1054.55" 

The  prayer  of  the  petition  is  for  a  recovery  of  above  amount  and  for 
foreclosure  of  a  mechanic's  and  materialman's  lien  upon  the  premises 
described  in  the  petition. 

The  defendants  answered  by  general  demurrer  and  general  denial,  and 
by  special  pleas  which  it  is  unnecessary  to  set  out  at  length,  it  being 
sufficient  to  say  that  they  set  up  as  a  defense  the  illegality  of  the  contract 
sued  on  under  a  municipal  ordinance  of  the  city  of  Houston  which  pro- 
hibits the  erection  or  construction  within  certain  defined  limits  of  said 
city  of  any  building  or  structure  of  material  that  is  combustible  or  not 
fireproof. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $909.05  and  for  foreclosure  of  the  lien 
upon  the  property  described  in  the  petition,  as  therein  prayed  for. 

The  following  facts  are  established  by  the  undisputed  evidence:  The 
contract  for  the  erection  of  the  building  was  executed  by  appellants  and 
the  appellee  on  February  20,  1902,  and  is  in  substance  as  alleged  in 
plaintiff's  petition.  The  plans  and  specifications  for  the  work,  which 
were  prepared  by  the  appellee  and  made  a  part  of  the  contract,  show  that 
the  greater  portion  of  the  material  to  be  used  in  the  construction  of  the 
building  was  wooden.  The  walls  were  all  of  wood,  except  the  front  wall 
pf  the  second  story,  which  was  to  have  been  partly  of  brick.  All  of  the 
outside  of  the  side  and  rear  walls  was  to  be  covered  with  one  coat  of 
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lime  and  cement  plastering.    The  framing  joists,  flooring  and  roof  were 
of  wood. 

The  city  of  Houston  has  an  ordinance  properly  and  legally  passed  by 
the  city  council  prohibiting  the  erection  within  certain  defined  limits- 
in  said  city  of  "any  building  of  combustible  material  not  fireproof/* 
and  providing  that  any  person  violating  said  ordinance  shall  be  fined  in 
the  sum  of  $50.  This  ordinance  was  in  effect  at  the  time  the  contract 
between  appellants  and  appellee  was  executed.  The  premises  upon 
which  the  appellee  contracted  to  erect  the  building  for  appellants,  and 
upon  which  he  commenced  the  erection  of  said  building  and  furnished 
the  material  and  labor  for  the  value  of  which  this  suit  was  brought,  is. 
situated  within  the  limits  designated  in  said  ordinance*  Appellee  began 
the  erection  of  the  building  in  accordance  with  the  terms  of  his  con- 
tract, and  was  proceeding  with  same  when  he  was  restrained  from  fur- 
ther prosecuting  said  work  by  an  injunction  issued  by  order  of  the  Dis- 
trict Court  of  Harris  County  in  a  suit  brought  by  adjoining  property 
owners  against  appellants  and  the  appellee  to  prevent  the  construction 
of  said  building  on  the  ground  that  it  was  of  combustible  and  not  fire- 
proof material  and  would  greatly  endanger  the  plaintiffs*  property,  and 
that  its  erection  was  forbidden  by  the  ordinances  of  said  city.  Upon  a 
final  hearing  of  this  suit  appellee  and  appellants  were  perpetually  en- 
joined from  completing  said  building.  Upon  appeal  by  the  appellants- 
and  the  appellee  from  this  judgment  it  was  affirmed  by  the  Court  of 
Civil  Appeals  for  the  Fourth  District  Vide  Chimene  v.  .Baker,  & 
Texas  Ct.  Rep.,  10. 

Prior  to  the  time  the  appellee  was  enjoined  from  further  proceedings- 
under  his  contract  with  appellants  he  had  furnished  the  material  and 
labor  mentioned  and  described  in  his  petition,  and  the  reasonable  value* 
of  same  was  $909.05. 

We  are  of  opinion  that  the  facts  before  stated  conclusively  show  that 
the  contract  out  of  which  appellee's  alleged  cause  of  action  grew  and 
upon  which  his  right  of  recovery  is  sought  to  be.  founded  was  illegal  and 
therefore  can  not  form  the  basis  of  any  enforcible  right. 

The  trial  court  instructed  the  jury  to  find  a  verdict  for  the  defendant 
if  they  believed  from  the  evidence  that  the  building  which  appellee  con- 
tracted to  erect  for  appellants  was  to  be  built  of  combustible  material  or 
material  not  fireproof.  Appellee  earnestly  insists  that  the  evidence 
raised  this  issue,  and  it  having  been  properly  submitted  to  the  jury  their 
verdict  therein  ought  not  to  be  disturbed. 

We  can  not  accede  to  this  contention.  It  is  true  no  witness  testified 
that  the  material  out  of  which  the  building  was  to  have  been  erected  was 
combustible  or  that  it  was  not  fireproof.  The  undisputed  evidence  does, 
show,  however,  that  much  the  greater  portion  of  the  material  in  said 
building  was  wood,  and  the  fact  that  wood  is  a  combustible  material  is 
60  universally  known  as  to  require  no  proof  of  its  existence.  While  the* 
exact  proportion  of  wooden  material  in  said  building  is  not  shown,  it 
appears  from  the  itemized  statement  in  appellee's  petition  that  all  of  the 
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$582.55  worth  of  material  furnished  by  him  under  said  contract  was 
lumber  except  6000  brick,  valued  at  $54,  lime  and  cement,  valued  at 
$21.75,  and  nails  valued  at  $15.  Appellee  testifies  that  all  of  this  brick 
was  used  in  the  foundation.  We  do  not  think  there  is  any  evidence  in 
the  record  to  sustain  a  finding  that  the  building  was  to  be  constructed 
of  noncombustible  or  fireproof  material,  or  that  even  raises  the  issue  as 
to  the  character  of  material  that  was  to  have  been  used. 

In  reaching  this  conclusion  we  do  not  construe  the  ordinance  as  re- 
quiring that  the  material  should  be  absolutely  fireproof.  We  think  no 
reasonable  conclusion  can  be  reached  from  the  facts  in  this  case  other 
than  that  almost  all  of  the  material  used  in  this  building  was  combus- 
tible as  that  term  is  generally  understood. 

The  erection  of  a  building  of  this  character  being  prohibited  by  the 
ordinance  of  the  city  of  Houston  the  contract  to  erect  such  building  was 
illegal  and  void,  and  appellee  is  not  entitled  to  recover  upon  a  cause  of 
action  arising  out  of  said  contract.  Texas  &  P.  Coal  Co.  v.  Lawson,  8& 
Texas,  394;  Houck  v.  Brewing  Assn.,  88  Texas,  184;  Brewing  Co.  v. 
Templeman,90  Texas,  277;  Ptfqua  v.  Brewing  Co.,  90  Texas,  298. 

We  are  of  opinion  that  the  judgment  of  the  court  below  should  be 
reversed  and  judgment  here  rendered  for  appellant,  and  it  is  so  ordered. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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C.  E.  Jamison  et  al.  v.  H,  H.  Dooley  et  al. 

Decided  February  6,  1904. 

1. — Bill  of  Exceptions  to  Admission  of  Evidence. 

A  bill  of  exceptions  taken  to  the  overruling  of  objections  to  the  admis- 
sion of  certain  evidence  mult  show  that  the  evidence  was  admitted,  aa  the 
court  is  not  required  to  search  the  record  to  ascertain  such  fact. 

2-— Administrator's   DeebV- Inventory— Presumption. 

It  is  not  a  valid  objection  to  the  admission  in  evidence  of  an  admin* 
istrator's  deed  that  the  original  Inventory  of  his  decedent's  estate  did  not 
contain  the  land,  since  the  statute  authorizes  a  supplementary  Inventory, 
and  the  presumption  will  be  Indulged  that  the  land  appeared  therein. 

3*— Trial— Admission  of  Evidence— Harmless  Error. 

Error  in  the  admission  of  certain  evidence  was  harmless  where,  as  to 
the  only  issue  upon  which  it  could  have  any  bearing,  there  was  no  finding 
by  the  court  and  no  request  for  one. 

Appeal  from  the  District  Court  of  Haskell.  Tried  below  before  Hon. 
H.  B.  Jones. 

A.  C.  Foster,  H.  0.  McConnell,  and  Jacob  C.  Baldwin,  for  appellants. 

Scott  <G  Brehford,  for  appellees. 

SPEER,  Associate  Justice. — The  evidence  adduced  upon  the  trial 
supports  the  following  facts,  which  are  for  the  most  part  the  findings  of 
fact  of  the  trial  court:  (1)  The  land  in  controversy,  being  640  acres 
of  land  originally  granted  to  John  Jamison,  situated  in  Haskell  County, 
was  located  by  virtue  of  unconditional  headright  certificate  No.  34  for 
640  acres  issued  to  John  Jamison  by  the  Eepublic  of  Texas,  May  6, 
1844;  said  certificate  issued  by  the  chief  justice  and  associate  justices 
of  Sabine  County,  Texas,  to  said  John '  Jamison  as  an  immigrant, 
(2)  John  Jamison,  the  grantee  of  said  land  certificate,  died  in  Sabine 
County,  Texas,  prior  to  1850,  leaving  surviving  him  eight  children, 
seven  boys  and  one  girl,  namely,  J.  Nelson  Jamison,  Maria  Jamison, 
Eice  Jamison,  Allen  Jamison,  Harden  Jamison,  Washington  Jamison, 
Thomas  Jefferson  Jamison  and  Archebul  Jamison;  all  of  these  children 
are  now  dead,  and  all  died  without  issue  except  Maria,  Bice  and  Thomas 
Jefferson.  J.  Nelson,  Allen,  Harden,  Washington  and  Archebul  died 
first.  (3)  Eice  Jamison  left  surviving  him  one  son  named  John  Jami- 
son. Maria  Jamison  left  two  children,  namely  Baker  Jamison  and  a 
daughter,  Lucinda,  who  married  a  man  by  the  name  of  Fowler.  Thomas 
Jefferson  Jamison  left  two  children,  W.  A.  Jamison  and  Martha  T. 
Jamison.  (4)  Plaintiffs  in  this  suit  are  the  heirs  of  John  Jamison, 
deceased,  who  was  the  son  of  Bice  Jamison,  and  are  entitled  to  his  one- 
third  undivided  interest.  (5)  The  defendant  H.  H.  Dooley  owns  all 
the  interest  of  Maria  Jamison  in  the  land  in  suit,  and  holds  a  deed 
from  the  administrator  of  her  estate  to  two-thirds  of  the  land  in  suit, 
and  holds  possession  of  all  the  land.    (6)  The  heirs  of  Thomas  Jefferson 
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Jamison  are  not  parties  to  this  suit  (7)  Interveners  Baldwin  and 
Foster  own  one-half  of  plaintiffs'  one-third  interest  in  the  land  in  suit. 

Upon  these  facts  the  trial  court  rendered  judgment  in  favor  of  plain- 
tiffs and  interveners  for  one-third  of  the  land  in  controversy,  and  in 
favor  of  defendant  Dooley  for.  the  remaining  two-thirds. 

The  above  facts  are  based  mainly  upon  the  testimony  of  the  defendant 
H.  H.  Dooley,  and  which  testimony  appellants  insist  should  have  been  ex- 
cluded under  the  rule  as  laid  down  in  Byers  Bros.  v.  Wallace,  87  Texas, 
503,  and  the  matter  is  presented  to  us  by  the  following  bill  of  excep- 
tions, to  wit :  "Be  it  remembered  that  on  the  trial  of  the  above  entitled 
cause  the  defendants  offered  to  prove  by  defendant  H.  H.  Dooley  the 
declarations  of  Maria  Jamison,  Allen  Jamison  and  J.  Nelson  Jamison 
made  to  him,  said  H.  H.  Dooley,  that  Allen  Jamison  came  to  Texas  in 
1839  and  settled  in  Sabine  County,  Texas;  that  Maria  Jamison  and 
her  two  children,  Baker  Jamison  and  Lucinda  Fowler,  her  brother  J. 
Nelson  Jamison,  and  her  father  John  Jamison,  all-  came  together  to 
Texas  in  1840  and  settled  in  Sabine  County,  and  that  her  father  John 
Jamison  soon  afterwards  died  in  Sabine  County,  and  was  buried  near 
old  Milam ;  that  said  Maria  Jamison  and  her  two  brothers,  Allen  Jami- 
son aijd  J.  Nelson  Jamison,  were  the  only  children  of  said  John  Jami- 
son; that  said  Maria  Jamison  received  the  original  certificate  of  her 
father  John  Jamison  and  employed  one  William  Mitchell  to  locate,  it 
for  her,  agreeing  to  pay  him  one-third  of  the  land  for  locating  it ;  that 
he,  Mitchell,  afterwards  brought  her  the  patent  and  she  paid  him  money 
for  locating  said  certificate  instead  of  deeding  him  one-third  of  the 
land,  and  that  John  Fowler,  after  the  death  of  Maria  Jamison,  told 
witness  that  he  found  the  original  patent  to  the  land  in  controversy  in 
Maria  Jamison's  trunk,  to  all  of  which  counsel  for  the  plaintiffs  ob- 
jected for  the  following  reasons:  (1)  Because  if  said  statements  were 
true,  it  showed  that  said  declarants,  Maria  Jamison,  Allen  Jamison  and 
J.  Nelson  Jamison,  were  by  inheritance  the  owners  of  the  John  Jamison 
640-acre  survey,  the  land  in  suit,  and  said  declarations  were  self-serving 
on  the  part  of  said  Maria  Jamison,  Allen  Jamison  and  J.  Nelson  Jami- 
son when  made  to  said  defendant  H.  H.  Dooley,  and  were  therefore  in- 
admissible for  any  purpose  whatever.  (2)  Because,  if  said  statements 
were  true,  it  gives  title  to  said  H.  H.  Dooley  to  the  426  acres  claimed  by 
him  and  recovered  by  him  in  this  suit,  and  said  declarations  were  hear- 
say, self-serving  on  the  part  of  said  H.  H.  Dooley  at  the  time  he  testi- 
fied in  court,  he  being  the  only  defendant  who  showed  any  claim  to  the 
land,  and  said  declarations  were  inadmissible  for  any  purpose  whatever; 
and  the  court  having  overruled  said  objections,  the  plaintiffs  excepted 
to  said  ruling,  and  herewith  tender  this  bill  of  exceptions  and  ask  the 
same  may  be  signed  and  made  a  part  of  the  record  in  this  cause,  which 
is  accordingly  done."  Saifl  bill  is  properly  approved  and  incorporated 
in  the  record. 

If  we  were  inclined  to  apply  the  rule  in  the  Byers  v.  Wallace  case  to 
the  testimony  of  the  defendant  Dooley  in  this  case,  we  nevertheless  can 
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not  do  SO;  for  the  reason  that  the  bill  of  exception  fails  to  show  that  the 
testimony  complained  of  was  introduced  in  evidence;  the  bill  contains 
no  statement  to  that  effect,  and  we  are  not  required  to  search  the  record 
to  ascertain  if  such  testimony  was  in  fact  introduced.  Fields  v.  Haley, 
52  S.  W.  Rep.,  116.  Other  testimony  of  a  similar  nature  was  offered, 
and  the  ruling  of  the  court  presented  by  a  bill  similar  to  the  one 
above  quoted.  Since  the  assignments  based  upon  these  bills  must  be 
overruled,  we  think  the  evidence  sufficient  to  support  the  court's  find- 
ings. 

It  is  no  valid  objection  to  the  administrator's  deed  to  defendant 
Dooley  that  the  original  inventory  of  his  decedent's  estate  did  not  con- 
tain said  land.  The  statute  authorizes  a  supplementary  inventory,  and 
in  such  case  the  presumption  that  such  an  inventory  was  filed  would 
prevail.  Nor  were  the  interlineations  of  the  orders  of  the  probate  court, 
ordering  and  approving  the  sale  of  the  land  contained  in  said  deed  to  de- 
fendant, such  as  to  cast  suspicion  upon  the  validity  of  the  instrument 
and  call  for  further  explanation  than  was  made. 

If  there  was  error  in  admitting  in  evidence  the  letters  written  by 
Poster  &  Scott  and  A.  C.  Foster  to  the  defendant  Dooley,  it  is  mani- 
festly harmless,  since  there  is  neither  a  finding  by- the  court  nor  a  re- 
quest for  one  upon  the  issue  of  limitation,  the  only  issue  upon  which  the 
evidence  could  have  any  possible  bearing. 

All  assignments  are  overruled  and  the  judgment  affirmed. 

Affirmed. 

ON  MOTION  FOB  REHEAEING. 

Counsel  for  appellants  in  their  motion  for  rehearing  cite  article  1362 
of  the  Revised  Statutes  to  support  their  contention  that  the  bill  of  ex- 
ceptions set  out  in  the  original  opinion  is  sufficient.  But  an  examination 
of  the  bill  will  disclose  that  it  makes  no  reference  whatever  to  the  evi- 
dence "as  it  appears  in  the  statement  of  facts."  The  evidence  incorpor- 
ated in  the  statement  of  facts  may  have  been  admitted  without  objection, 
for  aught  that  appears,  either  in  the  statement  or  the  bills.  Nor  is  it  a 
case  of  conflict  between  the  bill  and  the  statement,  and  hence  the  author- 
ities cited  by  appellants  are  not  in  point.  In  support  of  our  conclu- 
sions on  the  sufficiency  of  the  bill,  see  Simpson  v.  State,  2  Texas  Law 
Journal,  178;  Peck  v.  Louisville,  etc!,  Ry.  Co.,  101  Ind.,  369;  National 
Bank  v.  Lock  (Ind.),  31  N.  E.  Rep.,  1115. 

The  opinion  discloses  our  conclusions  of  fact  upon  all  the  disputed 
issues,  and  since  a  writ  of  error  lies  to  our  judgment  of  affirmance,  all 
the  motions,  viz.,  for  a  rehearing,  for  additional  conclusions  of  fact,  and 
to  certify  to  the  Supreme  Court,  are  overruled. 

Overruled. 

Writ  of  error  granted ;  judgment  affirmed. 
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A.  H.  Peacock  et  Ux.  v.  C.  C.  Cummings. 

Decided  February  6,  1904. 

1. — Deed  of  Trust— -Appointment  of  Substitute  Trustee  by  Foreign  Adminis- 
tratrix. 
A  deed  of  trust  with  power  of  sale  provided  that  should  the  trustee  for 
any  reason  fail  or  refuse  to  act,  the  cestui  que  trust  or  the  legal  owner  and 
holder  of  the  note  secured  might  appoint  a  substitute  who  should  have  all  the 
powers  granted  to  the  original  trustee.  Both  the  trustee  and  the  certui  que 
trust  died,  and  an  administratrix  upon  their  estates  was  duly  appointed  by 
the  probate  court  of  another  State.  Held,  that  the  administratrix,  as  the 
legal  owner  and  holder  of  the  note,  could  appoint  a  substitute  trustee,  al- 
though no  administration  had  been  taken  out  here. 

2d — 8ame — Limitations — Injunction. 

In  an  action  to  enjoin  the  substitute  trustee  from  selling,  on  the  ground 
that  the  property  was  homestead  and  that  the  foreign  administratrix  had  no 
power  to  appoint  a  substitute  trustee  in  this  State,  the  question  of  limitation 
against  the  note  was  not  material. 

Appeal  from  the  District  Court  of  Tarrant.  Tried  below  before  Hon. 
Irby  Dunklin. 

Morris  &  Crow,  for  appellants. 

C.  C.  Cummings,  for  appellee. 

SPEER,  Associate  Justice. — On  December  12,  1887,  appellants,  A. 
H.  Peacock  and  M.  B.  Peacock,  husband  and  wife,  executed  and  de- 
livered to  H.  C.  Bohon,  trustee,  a  certain  deed  of  trust  on  a  certain  lot 
in  the  city  of  Fort  Worth,  Texas,  to  secure  V.  A.  Bohon  in  the  payment 
of  a  note  of  that  date  for  the"  sum  of  $2086.89,  due  one  day  after  date, 
■with  interest  at  the  rate  of  8  per  cent  per  annum.  Said  trust  deed 
authorized  the  sale  of  said  premises  in  case  said  note  should  not  be  paid 
according  to  the  terms  of  the  trust  set  forth  in  said  deed ;  and  further 
provided  in  case  said  note  should  not  be  paid,  and  H.  C.  Bohon  should 
for  any  reason  fail  or  refuse  to  act,  that  V.  A.  Bohon,  or  the  legal  owner 
and  holder  of  said  note,  might  appoint  a  substitute  in  writing,  with  all 
the  powers  granted  to  said  original  trustee.  H.  C.  Bohon  and  V.  A. 
Bohon  died,  and  Sallie  Bohon  was  appointed  administratrix  upon  their 
estates  by  the  probate  court  of  Mercer  County,  Kentucky,  where  the 
Bohons  lived.  On  October  25,  1902,  the  administratrix  duly  appointed 
C.  C.  Cummings  substitute  trustee,  and  he  proceeded  at  once  to  advertise 
said  lot  for  sale,  in  the  manner  pointed  out  by  such  instrument.  Ap- 
pellants instituted  this  suit  to  enjoin  the  sale  by  the  substitute  trustee, 
the  principal  contention  being  that  the  property  in  controversy  was  their 
homestead,  and  that  the  foreign  administratrix  had  no  power  to  appoint 
the  substitute  trustee  in  this  State,  since  no  species  of  administration 
•had  been  taken  out  in  this  State. 

It  may  be,  under  the  authorities,  that  such  foreign  administratrix 
could  not  maintain  a  suit  in  this  State  under  these  facts,  but  that  she, 
as  the  legal  holder  of  the  note  and  deed  of  trust  in  question,  has  the 
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right  to  designate  a  substitute  trustee,  according  to  the  terms  of  the  lat- 
ter instrument,  who  will  have  the  authority  to  sell  the  land  mortgaged, 
we  hare  no  doubt.  The  appellee  may  exercise  this  power,  not  as  assignee 
of  the  note,  but  as  substitute  trustee  according  to  the  plain  contract  of 
the  parties  to  the  trust  instrument. 

The  trial  court's  judgment  dissolving  the  writ  of  injunction  and  dis- 
missing the  appellee  imports  a  finding  that  the  note  involved  has  not 
been  paid  off,  and  that  the  property  in  question  was  not  the  homeptead 
of  appellants  at  the  time  of  the  execution  of  the  trust  deed,  and  we  there- 
fore so  find. 

The  question  of  limitation  can  not  be  material,  since  the  appellee  only 
seeks  to  exercise  the  power  conferred  in  the  deed  of  trust  by  selling  the 
mortgaged  property,  and  this  is  in  no  sense  a  suit  upon  a  barred  note. 

No  error  is  assigned  which  calls  for  a  reversal  of  the  judgment,  and 
it  is  therefore  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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H.  L.  Braly  v.  A.  J.  Barnett. 

Decided  February  6,  1904. 

1.— Contract — Variance— Different  Cause  of  Action. 

Where  plaintiff  sued  upon  a  written  contract  of  employment  to  sell  cer- 
tain property,  he  was  not  entitled  to  recover  upon  proof  showing  that  the 
contract  had  been  revoked  by  defendant,  and  that  the  services  were  rendered 
under  a  subsequent  oral  contract  variant  in  a  material  particular  from  the 
written  one,  although,  except  as  to  such  particular,  he  was  to  sell  "under  the 
terms"  of  the  written  contract. 

Appeal  from  the  County  Court  of  Donley.  Tried  below  before  Hon. 
B.  H.  White. 

John  W.  Veale  and  J.  H.  O'Neal,  for  appellant. 
W.  B.  Ware,  for  appellee. 

CONNER,  Chief  Justice. — Appellee  instituted  this  suit  in  the' 
County  Court  of  Donley  County  for  the  sum  of  $898.10,  alleged  to  be 
due  him  as  commissions  while  acting  as  appellant's  agent  under  a  writ- 
ten contract  for  the  sale  of  certain  lands  and  cattle  owned  by  appellant. 
The  contract  declared  upon  was  set  out  in  the  petition.  It  was  duly 
executed  by  appellant ;  appointed  appellee  as  agent,  and  provided  among 
other  things  for  the  payment  of  5  per  cent  commission  in  case  appellee 
"had  any  connection  with  procuring  the  buyer  whatever." 

Appellant  answered  by  a  general  denial,  and  specially  that  if  the 
contract  declared  upon  had  ever  been  executed  as  alleged,  it  had  been 
revoked  long  before  the  sale  of  property  charged. 

Upon  the  issues  thus  formed  in  the  pleadings  the  court  found  for 
appellee  in  the  sum  of  $796.95,  but  we  see  no  way  to  avoid  a  reversal 
of  the  judgment  for  the  error  of  the  court  as  specified  in  the  ninth  and 
tenth  assignments  of  error,  in  which  complaint  is  made,  to  the  effect 
that  the  evidence  fails  to  support  a  recovery  upon  the  case  made  by  the 
petition.  The  evidence  was  conflicting  on  the  issue  of  whether  appellee 
was  the  efficient  cause  of  the  sale,  though  sufficient  perhaps  to  support 
a  finding  that  he  was.  There  seems,  however,  to  be  no  conflict  in  the 
testimony  to  the  effect  that  some  time  after  appellant's  execution  of  the 
written  contract  declared  upon,  he  wrote  to  appellee  revoking  his 
authority  to  act  as  agent.  Among  other  things  the  following  is  taken 
from  the  record  of  appellee's  cross-examination:  "Mr.  Barnett,  at  the 
time  you  received  this  letter  from  Braly  [meaning  the  letter  of  revoca- 
tion of  his  authority  to  act  as  Braly's  agent],  it  was  a  revocation,  was 
it  not,  of  your  authority?  A.  Yes;  I  regarded  my  agency  at  an  end. 
Q.  Did  you  consider  your  authority  as  his  agent  annulled  at  that  time? 
A.  Yes.  Q.  Did  you  make  any  effort  after  that  to  sell  this  property 
to  any  one?  A.  No,  sir,  not  until  I  saw  Mr.  Braly  three  or  four  days 
afterwards,  when  he  told  me,  as  I  have  said,  that  I  ceuld  go  ahead  and 
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sell  his  property  under  the  terms  of  the  written  contract,  with  this 
exception,  that  he  would  not  sell  the  land  without  the  cattle."  If,  then, 
appellee  was  entitled  to  recover  his  commission  it  was  not  by  virtue  of 
the  written  contract  declared  upon,  hut  by  virtue  of  the  oral  one  subse- 
quently made,  which,  in  some  particulars  was  confessedly  variant  from 
the  written  contract.  The  fact,  if  found  to  be  true  as  asserted  by  appel- 
lee, that  the  subsequent  oral  contract  was  "under  the  terms"  of  the  writ- 
ten one  in  no  manner  alters  the  fact  that  appellee's  right  of  recovery, 
if  any,  must  be  predicated  upon  the  subsequent  contract,  and  not  upon 
the  written.  The  rule  that  a  cause  of  action  not  alleged,  though  proven, 
can  not  form  the  basis  of  a  decree,  is  a  familiar  one.  See  Mima  v. 
Mitchell,  1  Texas,  443 ;  Letot  v.  Edens,  49  S.  W.  Rep.,  109 ;  Wisby  v. 
Boyce,  27  S.  W.  Rep.,  590;  Railway  Co.  v.  Johnson,  34  S.  W.  Rep.,  187; 
McGreal  v.  Wilson,  9  Texas,  426;  Roller  v.  Zundelowitz,  32  Texas  Civ. 
App.,  165,  73  S.  W.  Rep.,  1070. 

Because  the  court's  findings  and  judgment  are  based  upon  a  cause  of 
action  not  alleged,  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  State  of  Texas  ex  rel.  T.  N.  Eussell  v.  Joe  Box. 

Decided  February  6,  1904. 

1*— Removal  of  County  Officer— Prosecution  by  8tate's  Attorney. 

A  proceeding  to  remove  a  sheriff  from  office  for  failure  to  give  bond, 
brought  in  the  name  of  the  State  by  an  individual  as  relator,  is  not  subject 
to  demurrer  on  the  ground  that  such  a  proceeding  can  only  be  conducted  by 
the  district  attorney  or  some  other  officer  authorized  to  prosecute  suits  in  the 
name  of  the  State. 

Zi — Same— Failure  to  Give  Bond  Need  Not  Be  Negligent. 

Under  Revised  Statutes,  article  4894,  providing  that  an  office  shall  be 
deemed  vacant  when  the  person  elected  shall  neglect,  refuse  or  fail  from  any 
cause  whatever  to  give  bond  within  the  required  time,  it  is  not  necessary,  in 
order  for  a  failure  to  give  bond  to  have  the  effect  of  vacating  the  office,  that 
it  should  be  a  negligent  failure  or  due  to  negligence. 

3w — Same— Motive  Immaterial. 

Where  an  officer  has  done  a  lawful  act  in  declaring  another  office  vacant, 
it  is  wholly  immaterial  that  he  may  have  been  actuated  by  a  bad  motive. 

4-— Same— Orders  of  Commissioners  Court — Collateral  Attack. 

A  proceeding  under  the  statute  to  remove  a  county  officer  for  failure  to 
give  bond  does  not  depend  on  the  validity  of  an  order  of  the  commissioners 
court  declaring  the  office  vacant  because  of  such  failure,-  and  is  not  a  col- 
lateral attack  on  such  order. 

5w— Same—  Appointee  Holding  Over. 

Where  a  county  officer  is  appointed  to  office  by  the  commissioners  court* 
and  is  afterwards  elected  to  the  office  and  fails  to  qualify,  he  is  not  entitled 
to  hold  over  by  virtue  of  the  former  appointment  and  qualification  there* 
under. 

6.— Same— Practice  on  Appeal — Remand  of  Cause. 

Under  Revised  Statutes,  articles  3541,  3544,  providing  that  in  proceed- 
ings to  remove  a  county  officer  the  truth  of  the  cause  of  removal  shall  be 
established  by  the  verdict  of  a  jury,  the  appellate  court,  in  reversing  a  judg- 
ment rendered  in  such  a  proceeding  in  favor  of  the  defendant,  will  remand 
the  cause,  though  the  uncontradicted  evidence  be  such  as  to  warrant  a  Judg- 
ment of  removal. 

Appeal  from  the  District  Court  of  Lipscomb.  Tried  below  before 
Hon.  B.  M.  Baker. 

Ben  H.  Kelly  and  C.  Coffee,  for  appellant. 

H.  E.  Hoover,  for  appellee. 

STEPHENS,  Associate  Justice. — This  proceeding  for  the  removal 
of  Joe  Box  from  the  office  of  sheriff  and  tax  collector  of  Hutchinson 
County  was  commenced  August  17,  1903,  in  the  District  Court  of  that 
county,  as  provided  in  articles  3541,  3542  and  3543  of  Revised  Statutes. 
The  petition  was  signed  and  sworn  to  by  T.  N.  Russell,  as  relator,  and 
was  filed  in  the  name  of  the  State  of  Texas.  It  was  demurred  to  on  the 
following  ground :  "Because  said  petition  upon  its  face  shows  that  the 
trait  is  not  properly  brought,  and,  if  properly  brought,  said  petition 
showB  upon  its  face  that  it  is  not  brought  by  the  proper  officer,  or  by 
the  proper  authority  designated  by  law  to  institute  and  prosecute  suchi 
action."    This  demurrer  was  overruled,  and  the  proceeding  went  to  trial 
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on  the  issues  made  by  the  petition  and  answer,  resulting  in  a  verdict  and 
judgment  in  favor  of  Box,  from  which  this  appeal  is  prosecuted. 

The  cross-assignment  of  error  complaining  of  the  ruling  on  demurrer 
must  be  overruled.  Under  these  cross-assignments  it  is  insisted  that  a 
proceeding  for  the  removal  of  a  sheriff  or  other  county  officer  can  only 
be  conducted  by  the  district  attorney  or  some  other  officer  authorized  to 
prosecute  suits  in  the  name  of  the  State ;  but,  if  this  be  conceded,  it  does 
not  follow  that  the  court  erred  in  overruling  the  demurrer,  since  it  does 
not  appear  from  the  face  of  the  petition,  which  was  signed  only  by  the 
relator,  by  whom,  that  is,  by  what  attorney  or  attorneys,  the  proceeding 
was  to  be  conducted.  True,  the  replication  to  appellee's  answer  was 
signed  by  Coffee  &  Kelly  as  attorneys  for  relator,  and  the  proceeding  at 
the  trial  seems  to  have  been  conducted  by  them,  but  without  objection 
from  appellee.  However,  if  the  question  be  treated  as  sufficiently  raised, 
we  are  not  prepared  to  agree  with  appellee  that  only  the  district  attorney 
or  other  public  prosecutor  can  conduct  a  proceeding  for  the  removal  of 
a  county  officer.  Doubtless  the  district  judge  might  require  the  district 
attorney  to  conduct  such  proceedings,  either  with  or  to  the  exclusion  of 
other  attorneys,  but  this  he  could  not  do  in  all  cases,  since  article  3554 
of  the  same  chapter  provides  specially  for  such  proceedings  against  the 
district  attorney  himself.  The  view  expressed  by  Judge  Roberts  in 
Trigg  v.  State,  49  Texas,  675,  that  this  matter  is  within  the  discretion 
of  the  district  judge  before  whom  the  proceeding  is  brought,  we  are  dis- 
posed to  adopt.     See,  also,  Bland  v.  State,  38  S.  W.  Rep.,  253. 

The  grounds  relied  on  for  the  removal  of  appellee  were:  First,  his 
failure  to  give  the  bonds  and  take  the  oath  of  office  required  of  him  as  the 
elect  sheriff  and  tax  collector  of  Hutchinson  County  after  due  notice  of 
his  election  at  the  General  election,  held  in  November,  1902;  second, 
his  failure  to  execute  the  new  bonds  required  of  him  by  the  Commis- 
sioners Court  of  said  county  as  sheriff  and  tax  collector,  to  which  office 
he  had  been  appointed  February  11,  1902.  To  sustain  these  grounds 
the  following  certified  copies  of  the  orders  or  judgments  of  the  Com- 
missioners Court  of  Hutchinson  County  were  introduced  in  evidence : 

"Monday,  Dec.  1,  1902.  The.  time  having  expired  for  presenting 
bonds  for  any  officer  elected  to  office  at  the  November  election,  1902,, 
Joe  Box,  the  sheriff  elected  at  that  time  having  presented  no  bond,  and 
his  present  bond  having  been  complained,  he  was  ordered  to  file  a  new 
bond  by  the  20th  day  of  December,  1902." 

"January  3,  1903.  On  this  day  came  before  the  court  the  matter  of 
the  sheriff  and  tax  collector's  bonds,  and  it  appearing  to  the  court  that 
the  time  having  expired  in  which  a  sheriff  can  make  bond  under  the 
election,  and  the  sheriff  elect,  Joe  Box,  failing  to  give  satisfactory  rea- 
sons to  the  court  why  he  did  not  file  said  bonds  in  compliance  with  law, 
and  the  said  sheriff's  old  bonds  being  complained  of,  he,  the  said  Joe 
Box,  failed  to  file  said  bonds  under  the  instructions  of  the  court,  and  the 
bonds  being  insufficient,  the  court  hereby  adjudge  and  declare  the  office 
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of  the  sheriff  and  tax  collector  to  be  vacant,  and  does  proceed  to  appoint 
a  sheriff  and  tax  collector  to  fill  the  unexpired  term  thereof ." 

"April  20,  1903.  Now  coming  before  the  court  the  matters  of  sheriff 
and  tax  collector  to  fill  the  unexpired  term  of  Joe  Box,  who  having 
failed  to  make  bond  as  required  by  law,  and  E.  P.  Cannad/s  name  being 
before  the  court;  it  is  ordered  by  the  court  that  E.  P.  Cannady  be  ap- 
pointed sheriff  and  tax  collector  in  and  for  Hutchinson  County,  and  that 
said  Cannady  make  his  bonds  as  the  law  directs/9 

"May  12,  1903.  Now  coming  on  to  be  considered  by  the  court  the 
official  bonds  of  E.  P.  Cannady  as  sheriff  and  tax  collector  of  Hutchin- 
son County,  and  upon  inspection  of  said  bonds,  it  is  ordered  by  the  court 
that  all  bonds  of  the  said  E.  P.  Cannady  as  sheriff  and  tax  collector  be 
approved,  and  the  clerk  ordered  to  file  the  same ;  which  was  accordingly 
done.  It  is  further  ordered  that  the  State  bond  for  the  collection  of 
taxes  be  forwarded  to  Comptroller." 

No  other  testimony  was  introduced  by  relator.  The  evidence  intro- 
duced by  appellee  consisted  alone  of  his  own  testimony  and  that  of  one 
other  witness,  and  was  to  the  effect  that,  after  receiving  his  certificate 
of  election  November  11,  1902,  appellee  went  to  work  at  once  to  get  up 
his  bonds,  but  did  not  get  them  ready  before  December  20,  1902,  and 
did  not  then  present  them  to  the  Commissioners  Court,  the  excuse  being 
that  no  term  or  session  of  the  court  was  then  held,  appellee  testifying : 
"The  county  judge  had  me  open  court  and  then  adjourn ;  this  was  about 
5  or  6  o'clock  in  the  evening."  On  January  3,  1903,  he  was  personally 
present  before  the  Commissioners  Court  with  his  bonds,  ready  to  give 
bond  and  take  the  oath  of  office,  but  did  not  submit  them  to  the  court, 
and,  so  far  as  the  record  shows,  has  never  done  so,  and  it  affirmatively 
appears  that  he  has  never  taken  the  oath  of  office  since  his  election,  yet 
he  still  holds  the  office.  The  rest  of  appellee's  testimony  related  to  the 
circumstances  relied  on  to  show  an  excuse  for  not  having  the  bonds 
ready  within  the  time  prescribed  by  law,  or  within  the  time  as  extended 
by  the  order  of  the  Commissioners  Court,  which,  in  our  view  of  the  case, 
need  not  be  set  out. 

The  court,  discarding  the  issue  as  to  appellee's  failure  to  give  new 
bonds,  instructed  the  jury  to  find  whether  he  had  given  the  bonds  as 
sheriff  and  taken  the  oath  of  office  required  of  him  by  law  within  twenty 
days  after  receiving  his  certificate  of  election,  or  within  the  further  time 
extended  to  him  by  the  Commissioners  Court;  and  if  not,  whether  he 
had  been  "prevented  from  doing  so  by  some  good  reason  beyond  his  con- 
trol." The  charge  then  proceeded :  "Now,  if  you  find  from  the  evidence 
by  a  preponderance  thereof,  that  said  Box  failed  and  neglected  to  pre- 
sent his  official  bonds  as  sheriff  to  the  Commissioners  Court  of  Hutchin-^ 
son  County  within  twenty  days  after  the  receipt  of  his  certificate  of 
election,  and  secure  the  approval  of  said  bonds  by  said  court  and  take  the 
oath  of  office  as  sheriff,  and  you  further  find  that  he  was  not  prevented 
from  presenting  said  bonds  and  taking  said  oath  by  some  good  reason 
beyond  his  control,  and  if  you  further  find  that  the  said  Box  failed  and 
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neglected  to  present  to  said  court  his  official  bonds  and  secure  the  ap- 
proval of  said  court  of  said  bonds  and  take  the  oath  of  office  as  required 
by  law  within  such  time  as  may  have  been  extended  to  him,  if  any  time 
was  extended  to  him  by  the  Commissioners  Court  of  said  county,  beyond 
the  said  twenty  days  in  which  he  was  to  be  permitted  to  present  said 
bonds  and  take  said  oath,  and  that  he  was  not  prevented  from  presenting 
Baid  bonds  and  taking  said  oath  by  some  good  reason  beyond  his  control, 
then  and  in  such  case  you  will  find  for  the  plaintiff,  and  the  form  of 
your  verdict  will  be :  'We,  the  jury,  find  that  the  cause  in  plaintiff's  pe- 
tition for  removal  of  defendant,  Joe  Box,  to  wit,  that  he  neglected  and 
failed  to  present  and  have  approved,  his  official  bonds  as  sheriff  of 
-Hutchinson  County  and  take  the  oath  of  office  as  such  sheriff  within  the 
time  prescribed  by  law,  is  true  in  point  of  fact/  If  you  do  not  find 
under  the  foregoing  paragraph  that  the  said  cause  set  forth  in  the  peti- 
tion is  true  in  point  of  fact,  you  will  find  for  the  defendant." 

The  jury  found  that  appellee  had  not,  as  expressed  in  their  verdict, 
"neglected  and  failed  to  present  and  have  approved  his  official  bonds  as 
sheriff  of  Hutchinson  County  and  take  the  oath  of  office  as  such  sheriff 
within  the  time  prescribed  by  law."  That  is,  they  found  that  he  had  not 
both  neglected  and  failed  to  qualify  within  the  prescribed  time,  but  did 
not  distinctly  find  whether  he  had  failed  to  qualify  or  not.  Read  in 
connection  with  the  charge  above  quoted,  to  which  it  purported  to  re- 
spond the  verdict  seems  rather  ambiguous,  the  negative  finding  implying 
or  covering  up  an  affirmative.  A  denial  in  pleading  so  expressed  would 
be  termed  a  negative  pregnant,  and  would  be  treated  as  an  admission  of 
the  implied  fact.  Anderson's  Law  Die,  p.  702 ;  Ex  parte  Wall,  107  U. 
S.,  265.  While  a  verdict  is  not  to  be  so  harshly  construed,  it  must  be 
free  from  ambiguity  in  disposing  of  the  material  issues  before  it  can  be 
made  the  basis  of  a  judgment.  In  view  of  the  admission  in  appellee's 
own  testimony  that  he  had  never  qualified  after  his  election,  it  would  be 
uncharitable  to  construe  the  verdict  as  finding  that  he  had  done  so. 

Treating  the  verdict,  then,  as  ambiguous  and  as  leaving  undetermined 
the  alleged  failure  of  appellee  to  qualify,  we  are  brought  to  the  question, 
whether  a  sheriff  who  has  not  neglected  to  qualify  within  the  time  pre- 
scribed by  law,  as  the  jury  found,  may  be  removed  from  office  for  a  fail- 
ure from  some  other  cause  to  qualify  within  that  time  or  thereafter.  The 
statute  on  this  subject  is  article  4894.  Appellee  insists  that  this  statute 
is  merely  directory  as  to  the  time  within  which  a  sheriff  elect  is  required 
to  qualify,  and  cites  the  case  of  Flatan  v.  State,  56  Texas,  93.  This  de- 
cision was  made  in  the  year  1882  under  article  4518  of  the  Revised  Stat- 
utes of  1879.  On  account,  possibly,  of  this  very  decision,  that  article 
was  amended  in  1885  by  the  substitution  of  what  is  now  article  4894, 
which,  instead  of  declaring,  as  the  former  article  had  done,  that  the  of- 
fice shall  be  deemed  vacant  when  the  person  elected  "shall  neglect  or  re- 
fuse" to  qualify  within  twenty  days  after  notice  of  his  election,  declares 
the  office  shall  be  deemed  vacant  when  the  person  elected  "shall  neglect, 
refuse  or  fail  from  any  cause  whatever,  to  give  bond  and  take  the  oath 
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of  office  within  twenty  days  after  notice  of  his  election.9  In  construing 
the  old  article  the  court  used  this  language  in  the  case  cited :  "The  plain 
words  of  the  statute  should  have  their  full  effect  in  reference  to  the  time 
within  which  an  elected  person  should  qualify,  in  all  cases  in  which  there 
is  neglect  or  refusel  to  qualify."  Now  that  the  words,  "fail  from  any 
cause  whatever,"  have  heen  added  by  amendment  to  "neglect  or  refuse,* 
why  should  not  the  words  of  the  amended  statute  in  reference  to  the 
time  within  which  an  elected  person  should  qualify  be  given  their  full 
effect  in  all  cases  where  there  has  been  a  failure  from  any  cause  what- 
ever to  qualify  ?  We  see  no  escape  from  the  conclusion  which  this  ques- 
tion imports,  without  doing  violence  to  the  plain  language  of  the  statute. 
It  may  be  that  tender  of  performance  in  the  matter  of  giving  bonds,  as 
in  other  matters,  should  be  treated  as  the  equivalent  of  performance,  and 
hence  that  the  person  elected  would  not  be  said  to  have  failed  to  qualify 
where  he  had  been  prevented  from  giving  bond  by  the  arbitrary  action 
of  the  commissioners  court ;  but  no  such  case  is  presented  by  this  record. 
It  is  not  pretended  that  appellee  made  any  tender  of  bonds  or  in  any  way 
whatever  to  qualify  within  the  twenty  days  after  receiving  notice  of  his 
election.  If,  as  claimed  by  him,  attendance  as  a  State  witness  on  courts 
in  other  counties  kept  him  away  from  home  about  fifteen  of  the  twenty 
days  allowed  by  law  and  thus  prevented  him  from  making  his  bonds,  he 
nevertheless  failed  to  do  so,  though  the  cause  of  failure  may  not  have 
been  due  to  negligence.  It  certainly  can  not  be  said  that  he  did  not 
•fail  from  any  cause  whatever"  to  qualify. 

However,  the  Commissioners  Court,  instead  of  declaring  the  office  var 
cant  and  appointing  a  sheriff  to  fill  the  vacancy  at  the  expiration  of 
said  twenty  days,  as  provided  in  said  article  4894,  extended  the  time 
twenty  days  longer,  thus  exercising  a  power  not  expressly  granted  but 
possibly  implied  in  the  grant  of  the  greater  power  to  declare  and  fill  a 
vacancy,  or  if  may  be  that  this  should  be  regarded  as  itself  an  appoint- 
ment, which  would  have  the  effect  of  extending  the  time  twenty  dayB 
longer.  But,  as  before  seen,  appellee  not  only  failed  to  give  or  tender 
any  bond  and  take  the  oath  of  office  within  the ' extn^Vd  time  or  at  any 
time  thereafter,  but  also  failed  even  to  inform  the  county  judge  at  the 
expiration  of  said  twenty  days,  December  20,  1902,  when  he  was  di- 
rected to  open  and  adjourn  the  court,  that  he  desired  to  qualify.  In 
order  to  excuse  this  failure  and  to  invalidate  the  proceedings  of  the 
Commissioners  Court  he  undertook  in  lr>  answer  to  assail  the  motives 
of  the  county  judge  and  two  of  the  eoir.r^sioners,  charging  against  them 
a  conspiracy  to  deprive  him  of  the  o^~~ .  and  now  e~*.i plains  by  cross- 
assignment  of  the  court's  action  in  str:!c;~g  out  this  defense.  But  there 
was  nothing  in  this  ruling  to  his  detriment,  since  the  facts  clearly  war- 
ranted the  orders  complained  of.  Where  nn  officer  ha-  done  a  lawful  act 
it  is  wholly  immaterial  that  he  may  h^-e  been  a  dr.  a  tod  by  a  bad  mo- 
tive. 

For  the  same  reason  we  need  not  i-on^er  the  qr»~=fion,  to  which  so 
much  space  is  given  in  the  brief?,  whether  the  answer  demurred  out  was 
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a  direct  or  collateral  attack  on  the  orders  of  the  Commissioners  Court 
Appellee's  own  testimony  justified  these  orders,  and  this  removal  pro- 
ceeding might  have  been  maintained  without  them.  The  real  question  at 
issue  was  not  so  much  what  the  Commissioners  Court  had  done  or  might 
do,  as  what  appellee  had  failed  to  do,  which  was  abundantly  shown  by  his 
own  testimony.  Had  this  been  a  quo  warranto  proceeding,  like  that  of 
Flatan  v.  State,  supra,  in  which  the  right  to  recover  depended  alone  on 
the  validity  of  the  orders  of  the  commissioners  court  declaring  a  va- 
cancy in  office,  the  question  discussed  in  the  briefs  might  have  been  im- 
portant. 

As  to  appellee's  claim  that  he  was  entitled  to  hold  over,  notwithstand- 
ing his  failure  to  qualify,  because  he  had  already  taken  the  oath  of  office 
and  given  bond  as  appointee  of  the  Commissioners  Court,  we  need  only# 
cite  the  opinion  of  Justice  Head  in  Robinson  v.  State,  28  S.  W.  Sep., 
566,  holding  to  the  contrary.  Besides,  he  was  required  by  the  Commis- 
sioners Court  to  give  new  bonds,  which  he  made  no  pretense  of  doing. 
True,  it  does  not  appear  that  he  was  cited  as  provided  by  law  where  a 
sheriff  is  required  to  give  a  new  bond,  but  no  such  provision  is  made  with 
reference  to  the  bond  he  was  required  to  give  as  tax  collector.  Poe  v. 
State,  72  Texas,  625. 

It  follows  from  these  conclusions  that  the  judgment  must  be  reversed 
because  the  court  erred,  as  appears  from  the  charge  given,  the  approval 
of  the  verdict  and  the  refusal  to  give  appellant's  fourth  special  instruc- 
tion, in  holding  that  appellee  could  only  be  removed  from  office  on  a 
verdict  finding  him  guilty  of  negligence  in  failing  to  qualify  within  the 
time  mentioned  in  the  charge,  and  in  not  holding  him  to  be  removable 
if  he  had  failed  from  any  cause  whatever  to  qualify  before  the  office  was 
declared  to  be  vacant  by  the  Commissioners  Court. 

It  only  remains  to  determine  whether  we  should  render  judgment  or 
remand  the  case  for  a  new  trial,  it  being  earnestly  insisted  in  behalf  of 
appellant  that,  as  the  evidence  was  conclusive  against  appellee's  right  to 
further  hold  the  office,  we  should  here  enter  judgment  removing  him. 
But  we  doubt  our  power  to  do  this.  Power  was  conferred  by  section  24, 
article  6,  of  the  Constitution  on  "the  judges  of  the  district  court"  to  re- 
move county  officers  on  specified  grounds,  and  for  "other  causes  defined 
by  law  upon  the  cause  therefor  being  set  forth  in  writing,  and  the  finding 
of  its  truth  by  a  jury."  The  failure  of  a  county  officer  to  qualify  with- 
in a  given  time  after  notice  of  his  election  has  been  defined  by  law  as  a 
cause  for  removal.  In  Flatan  v.  State,  supra,  it  was  held  by  a  majority 
of  the  court  that  one  elected  to  an  office  was  not  a  county  officer  within 
the  meaning  of  said  section  of  the  Constitution  until  he  had  been  in- 
ducted into  office.  The  contrary  view,  however,  was  very  strongly  stated 
in  the  dissenting  opinion  of  Justice  Bonner.  Accepting  the  view  of  the 
majority  as  the  law,  we  are  6till  confronted  with  the  requirement  of  the 
Revised  Statutes  providing  for  the  removal  of  county  officers  for  various 
causes,  including  the  failure  to  qualify,  that  the  truth  of  the  cause  for 
removal  shall  be  established  by  a  verdict  of  a  jury,  which  does  not  differ 
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in  substance  from  the  requirement  of  the  Constitution.  Rev.  Stats.,  arts. 
3541,  3544.  The  proceeding  to  remove  a  county  officer  is  special,  and 
the  same  procedure  is  prescribed  in  all  such  cases  without  reference  to 
the  cause  for  removal.  True,  in  article  3532  the  verdict  of  a  jury  is  specifi- 
cally required  in  every  case  of  removal  provided  for  in  the  preceding 
article  which  does  not  include  removals  for  failure  to  qualify,  which 
might  therefore  be  construed  to  exclude  such  cases,  but  this  is  merely  a 
reproduction  of  the  language  of  the  Constitution  as  interpreted  by  the 
majority  opinion  in  Flatan  v.  State,  supra.  The  subsequent  article  3541 
places  removals  for  failure  to  qualify  in  the  same  category.  Besides, 
there  seems  room  for  the  contention  that,  as  appellee  had  been  inducted 
into  the  office  of  sheriff  under  his  appointment  and  was  holding  over, 
the  case  would  come  within  the  meaning  of  the  Constitution,  which  has 
been  construed  to  authorize  a  district  judge  to  remove  a  county  officer 
only  on  the  verdict  of  a  jury  finding  the  truth  of  the  ground  alleged  as 
cause  for  removal.    Poe  v.  State,  72  Texas,  625. 

We  have  finally  concluded,  therefore,  that  we  should  resolve  the  doubt 
as  to  our  power  against  its  exercise  and  remand  the  case  for  a  new  trial, 
although  there  seems  much  force  in  the  contention  that  we  should  here 
render  a  judgment  of  removal  on  the  facts  established  by  the  evidence. 

Reversed  and  remanded. 
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Perry-Rice  Grocery  Company  v.  W.  E.  Craddock 

Grocery  Company. 

Decided  February  6,  1904. 

1.— Action  Against  Nonresident — Amendment  Without  Service. 

Plaintiff  sued  defendant  as  a  nonresident  corporation,  with  an  ancillary 
garnishment  against  a  resident  party.  After  notice  had  been  served  on  de- 
fendant, the  plaintiff  filed  an  amended  petition  alleging  that  defendant  was 
a  partnership  firm  composed  of  A.  and  other  persons  to  plaintiffs  unknown, 
and  without  serving  notice  of  the  amendment  on  defendant,  who  had  not 
answered,  took  judgment  by  default.  Held,  that  the  amendment  set  up  a  new 
cause  of  action,  and  without  service  of  notice  thereof,  the  judgment  was  un- 
authorized and  void. 

2. — Same — Judgment  Against  Garnishee. 

The  judgment  taken  at  the  same  time  by  plaintiff  against  the  garnishee 
upon  its  answer  that  it  was  indebted  to  the  defendant  was  also  unauthorized 
and  void  because  there  was  no  valid  judgment  against  the  defendant  in  the. 
original  proceeding. 

3.— Partnership— Judgment  by  Default  Against — Names  of  Members. 

A  judgment  by  default  against  a  partnership  is  invalid  where  plaintiff** 
petition  does  not  allege  the  names  of  the  individual  members  composing  the 
firm. 

Error  from  the  County  Court  of  Kaufman.    Tried  below  before  Hon* 
H.  M.  Cosnahan. 

Lee  R.  Stroud  and  Young  &  Adams,  for  plaintiff  in  error. 

TALBOT,  Associate  Justice. — W.  E.  Craddock  Grocery  Company,, 
a  corporation  doing  business  at  Terrell,  Texas,  brought  suit  against. 
Arbuckle  Brothers,  of  the  city  and  State  of  New  York,  on  December  1% 
1902,  to  recover  on  a  contract  the  sum  of  $250,  and  on  the  same  day 
sued  out  a  writ  of  garnishment  against  Perry-Bice  Grocery  Company,, 
plaintiff  in  error.     The  plaintiff  in  the  court  below,  W.  E.  Craddock 
Grocery   Company,   alleged   in   its   original   petition   that   defendants^ 
Arbuckle  Brothers,  was  a  corporation  organized   and   doing  business 
under  the  laws  of  the  State  of  New  York,  with  its  principal  office  in  the- 
city  of  New  York.     A  nonresident  notice  as  provided  for  by  article  1230. 
of  the  Revised  Statutes,  together  with  a  certified  copy  of  plaintiff's  peti- 
tion, was  served  on  defendants  in  the  city  of  New  York  on  the  12th  day 
of  December,  1902,  by  delivery  thereof  to  John  Arbuckle. 

The  garnishee,  in  obedience  to  the  writ  served  upon  it,  answered  on, 
the  14th  day  of  January,  1903,  that  it  was  indebted  to  the  defendants,. 
Arbuckle  Brothers,  in  the  sum  of  $408.  On  February  2,  1903,  during 
a  regular  term  of  the  court,  the  plaintiff  filed  an  amended  petition  in. 
which  it  alleged  that  the  defendant,  Arbuckle  Brothers,  was  a  partner- 
ship firm,  composed  of  John  Arbuckle  and  other  persons  to  plaintiff 
unknown.  No  notice  of  this  amended  petition  was  served  upon  Arbuckle 
Brothers.  Defendants  did  not  answer,  and  on  the  same  day  the  amended 
petition  was  filed  plaintiff  proceeded  to  take  judgment  final  by  default 
for  the  sum  of  $2G0,  interest  and  costs.  This  judgment  having  been 
entered  against  Arbuckle  Brothers,  plaintiff  then  took  judgment  against. 
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the  garnishee,  Perry-Bice  Grocery  Company,  on  its  answer  for  a  like 
sum,  together  with  all  costs  in  the  cases  incurred. 

Plaintiff  in  error  has  brought  the  case  before  this  court  for  revision, 
and  contends  that  the  judgment  rendered  in  the  original  suit  is  void  for 
want  of  service  of  notice  on  defendants,  Arbuckle  Brothers,  of  plaintiff's 
amended  petition. 

This  contention  is  believed  to  be  correct  and  requires  a  reversal  of 
the  judgment  against  plaintiff  in  error.  The  original  petition  of  which 
Arbuckles  Brothers  had  notice,  presented  an  action  against  them  as  a 
corporation,  and  by  amendment  the  capacity  in  which  they  were  sued 
was  changed  from  that  of  corporation  to  a  partnership.  This  was  equiv- 
alent to  the  institution  of  a  new  suit,  and  defendants  not  having  pleaded 
thereto,  before  a  valid  judgment  can  be  rendered  therein  against  them 
service  of  such  amendment  must  be  had  upon  them.  The  seizure  of  a 
defendant's  property  by  a  writ  of  attachment  or  garnishment  .does  not 
obviate  the  necessity  of  service  of  citation  as  provided  by  law  in  ordinary 
suits. 

It  has  been  held  in  this  State  that  the  "mere  change  of  parties,  such 
as  an  amendment  which  strikes  out  one  of  the  plaintiffs  or  corrects  the 
christian  name,  is  not  such  a  change  in  the  character  of  the  suit  qs  would 
give  the  defendant  the  benefit  of  limitation.  It  has  also  been  held  that 
the  mere  addition  of  the  name  of  one  of  the  partners  of  a  firm  sued, 
whose  name  had  been  omitted  in  the  original  petition,  the  other  plain- 
tiffs remaining  the  same ;  or  when  suit  is  brought  in  the  name  of  a  nom- 
%inal  plaintiff  for  the  use  of  another  person,  the  substitution  by  amend- 
ment of  the  person  for  whose  benefit  the  suit  was  originally  brought 
would  not  require  the  service  of  notice  thereof  on  the  adverse  party. 
Bobinson  v.  Mcllhenny,  59  Texas,  615;  Martel  v.  Somers,  26  Texas, 
551 ;  Price  v.  Wiley,  19  Texas,  141.  But  where  there  is  an  entire  change 
in  the  names  of  the  plaintiffs,  or  the  capacity  in  which  the  defendant 
is  sued,  service  of  such  an  amendment  must  be  made  upon  the  other 
party,  or  else  judgment  taken  against  such  new  party  will,  in  the  ab- 
sence of  a  voluntary  appearance  and  answer  thereto,  be  void.  Mcll- 
henny v.  Lee,  43  Texas,  205 ;  Boberson  v.  Mcllhenny,  Hutchins  &  Co., 
59  Texas,  615.  Again,  it  appears  that  the  names  of  the  individual  mem- 
bers composing  the  firm  of  Arbuckle  Brothers  were  not  alleged  in  the 
amended  petition,  and  it  has  been  held  in  this  State  that  a  judgment 
taken  without  such  allegation  is  invalid.  Frank  v.  Tatum,  87  Texas, 
204 ;  Standard  Light  and  Power  Co.  v.  Muncey,  1  Gammel's  Law  Jour., 
665,  8  Texas  Ct.  Bep.,  582.  In  order  to  warrant  and  sustain  a  judg- 
ment against  a  garnishee  there  must  be  a  valid  judgment  against  the 
defendant  in  the  original  proceedings.  If  that  judgment  is  void  the 
garnishment  judgment  falls  with  it.  Edrington  v.  Allsbrook,  21  Texas, 
185. 

Our  conclusion  is  that  the  judgment  taken  by  W.  E.  Craddock  Gro- 
cery Company  against  Arbuckle  Brothers  is  void  because  notice  of  the 
amended  petition,  wherein  the  capacity  in  which  they  were  sued  was 
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changed  from  that  of  a  corporation  to  a  partnership  firm,  was  no*  served 
upon  them,  and  such  judgment  is  further  insufficient  to  support  the 
judgment  taken  by  them  against  the  plaintiff  in  error  as  garnishee,  for 
the  reason  that  the  names  of  the  individual  members  composing  the 
firm  of  Arbuckle  Brothers  were  not  alleged. 

For  these  reasons,  the  judgment  of  the  court  below  is  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 
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Emma  Vaughn  v.  St.  Louis  Southwestern  Railway  Company. 

Decided  February  6,  1904. 

1d— Married  Woman — 8uit  by,  Without  Husband's  Joinder— Community  Prop- 
erty— Abandonment. 

A  married  woman  is  not  entitled  to  sue  alone  and  without  the  husband's 
joinder  to  recover  damages  for  personal  injury  to  herself,  on  the  ground  that 
the  husband  has  abandoned  her  for  eight  years  and  contributed  nothing  to 
her  support,  where  the  evidence  does  not  show  that  the  abandonment  was 
through  the  husband's  fault,  or  that  he  refused  to  bring  the  suit,  but  does 
show  that  their  separation  was  of  her  own  choosing. 

2. — 8ame— Verdict— 8pecial  Issue  and  General  Finding. 

Where  the  court  submitted  the  case  to  the  jury  upon  two  Issues — plain- 
tiff's right  to  sue  without  the  joinder  of  her  husband,  and  her  right  to  re- 
cover for  the  alleged  negligence  of  defendant — and  directed  a  special  verdict 
upon  her  right  to  sue,  and  the  jury  returned  a  general  verdict  In  favor  of  the 
defendant,  this  included  a  finding  against  plaintiff  on  her  right  to  sue. 

Appeal  from  the  District  Court  of  Henderson.  Tried  below  before 
Hon.  John  Young  Gooch. 

John  S.  Prince  and  Richardson  &  Watkins,  for  appellant. 

E.  B.  Perkins  and  Frost  &  Neblett,  for  appellee. 

RAINEY,  Chief  Justice. — Emma  Vaughn  sued  the  railway  com- 
pany, appellee,  to  recover  damages  for  personal  injuries  alleged  to  have 
been  occasioned  to  her  in  alighting  from  a  moving  train  at  a  place  other 
than  a  depot  by  the  negligence  of  the  company's  employes. 

Plaintiff  alleged  she  was  a  married  woman,  and  had  been  permanently 
abandoned  by  her  husband  for  more  than  eight  years,  and  he  had  not 
contributed  to  her  support. 

Two  issues  were  raised  and  were  submitted  to  the  jury;  one  the  right 
to  sue  without  being  joined  by  her  husband,  and  the  other  the  right  to 
recover  for  the  alleged  negligence  of  defendant.  The  court  directed 
a  special  verdict  on  the  issue  of  her  right  to  sue,  but  the  jury  returned 
a  general  verdict  for  defendant.  It  is  urged  that  the  failure  of  the 
jury  to  return  a  special  finding  on  the  issue  of  her  right  to  sue  is  error. 
Had  the  court  not  directed  a  special  finding  on  the  issue  of  plaintiffs 
right  to  sue  without  being  joined  by  her  husband,  there  could  be  no 
question  but  that  the  general  verdict  included  a  finding  on  this  issue. 
Immediately  following  the  instruction  on  this  issue  and  the  form  of  the 
verdict  to  be  rendered,  the  court  instructed  them,  "If  you  find  for  the 
defendant,  you  will  so  say  by  your  verdict."  From  this  we  think  the 
inference  is  fairly  deducible  that  the  jury  thought  a  general  verdict  was 
all  that  was  necessary,  if  they  found  for  defendant,  and  that  they  passed 
upon  both  issues. 

We  conclude  that  the  verdict  includes  a  finding  against  plaintiff  on 
the  issue  of  her  right  to  sue,  and  that  the  failure  to  find  specifically,  as 


446  Vaughn  v.  St.  L.  S.  Ry.  Co. 

the  court  directed,  is  not  reversible  error.  The  court  correctly  charged 
the  law  on  this  issue,  and  the  evidence  is  sufficient  to  support  the  ver- 
dict. 

According  to  plaintiffs  testimony  her  husband  was  in  Tyler;  that 
they  had  not  lived  together  as  husband  and  wife  for  about  eight  years; 
that  there  was  no  other  community  property,  and  that  she  had  been 
making  her  own  living.  She  says :  "We  did  not  separate ;  he  just  kept 
going  back  and  forth  to  Tyler;  he  kept  trying  to  make  me  go  back. 
We  have  not  been  living  together  as  husband  and  wife  for  seven  yeara, 
but  he  would  go  back  and  forth  to  Tyler.  He  could  not  get  me  to  fol- 
low him,  and  he  went  back  and  stayed.  He  is  in  Tyler;  I  never  asked 
him  about  bringing  this  suit;  he  doesn't  know  that  I  have  this  suit 
against  the  railroad." 

This,  in  our  opinion,  shows  that  the  separation  was  not  brought  about' 
by  his  fault,  at  least  the  evidence  fails  to  show  that  he  was  in  the 
wrong;  while  on  the  other  hand  it  shows  it  was  of  her  own  choosing. 
Under  the  law  they  are  still  husband  and  wife.  It  is  well  settled  in 
this  State  that  damages  for  an  injury  to  the  wife  during  coverture  are 
community  property.  The  general  rule  is  that  the  husband  alone  is 
entitled  to  sue  for  the  recovery  of  community  property;  the  exceptions 
being  where  the  wife  has  been  abandoned  by  the  husband,  or  the  mar- 
riage relation  has  been  dissolved  by  death  or  divorce.  Where  the  wife 
has  been  permitted  to  maintain  an  action  for  community  property  in 
this  State,  it  was  where  she  had  been  abandoned  by  her  husband  with- 
out her  fault.  Wright  v.  Hayes,  10  Texas,  130;  Pullerson  v.  Doyle, 
18  Texas,  4;  Railway  Co.  v.  Griffin,  55  S.  W.  Rep.,  741;  Railway  Co.  v. 
Puller,  13  Texas  Civ.  App.,  151,  36  S.  W.  Rep.,  319.  Others  might 
be  cited,  but  these  are  sufficient. 

Upon  the  other  hand  it  has  been  held  that  unless  such  condition 
exists,  she  could  not  maintain  an  action  for  community  property.  Ezell 
v.  Dotson,  60  Texas,  331;  Rice  v.  Railway  Co.,  8  Texas  Civ.  App.,  130; 
Speer  on  Married  Woman,  sec.  287. 

The  evidence  does  not  show  that  he  refused  to  bring  the  suit,  but 
shows  that  he  was  not  approached  upon  the  subject,  and,  according  to 
plaintiff's  testimony,  does  not  even  know  of  the  pendency  of  the  suit. 
In  view  of  the  foregoing  holding  the  judgment  must  be  affirmed.  In 
doing  so,  however,  we  do  not  pass  upon  the  other  phase  of  the  case. 

Affirmed. 

Writ  of  error  refused. 
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Texas  &  Pacific  Eailwat  Company  et  al.  v.  John  Mubtishaw. 

Decided  February  10,  1904. 

1s— Railways— Connecting  Lines— Venue. 

Section  1,  chapter  26,  page  214,  Acts  of  Twenty-sixth  Legislature,  provid- 
ing; for  venue  of  suit  for  damages  to  property  shipped  over  lines  of  two  or 
more  railways  within  the  State,  authorizes  such  suit  to  be  brought  against 
one  or  all  in  any  county  into  which  either  extends,  and  applies  to  an  action 
for  injury  to  live  stock  where  the  shipper  accompanied  the  shipment. 

2*— Same—  Interstate  Commerce. 

The  act  regulating  venue  in  suits  against  connecting  lines  of  railway  in 
this  State  (26th  Leg.,  chap.  26,  sec.  1,  p.  214)  applies  where  the  shipment 
extends  over  lines  beyond  the  State,  and  Is  not,  in  so  doing,  an  unlawful  reg- 
ulation of  interstate  commerce  by  the  State. 

8*— Evidence—  Depositions— Objections  to  Manner  and  Form  of  Taking. 

It  would  seem  that  an  objection  to  the  Introduction  of  a  deposition  for 
want  of  service  of  notice  of  interrogatories  on  the  party  objecting  goes  to  the 
manner  and  form  of  taking,  and  can  not  be  urged  for  the  first  time  when 
they  are  offered  in  evidence  on  the  trial. 

4*— Evidence—  Deposition— Notice— Waiver—  Bill  of  Exceptions. 

Where  a  bill  of  exceptions  to  the  admission  of  a  deposition  over  objec- 
tions for  want  of  notice  of  the  interrogatories  is  so  qualified  as  to  indicate 
that  notice  may  have  been  waived,  the  bill  of  exceptions  should  negative  the 
fact  of  such 'waiver,  to  make  the  point  available  on  appeal. 

6*— Evidence—  Harmless  Error. 

Improper  admission  of  evidence  is  harmless  error  where  the  same  facts 
were  established  by  another  witness  whose  testimony  was  admitted  without 
objection. 

6j— Charge. 

An  Instruction  is  to  be  considered  in  connection  with  other  portions  of 
the  charge,  and  is  not  erroneous  when,  so  considered,  the  effect  is  to  convey 
a  prbper  statement  of  the  law. 

7^— Charge—  Railways— Connecting  Lines. 

The  jury  having  been  instructed  that  each  of  several  connecting  lines  of 
railway  was  "responsible  for  the  damages  occurring  on  its  own  line  of  road 
only/'  and  was  to  be  held  only  for  the  damages  "sustained  by  plaintiff  to 
such  shipment  while  In  the  possession  of  such  defendant,"  a  requested  charge 
that  one  road  was  not  liable  for  damages  sustained  on  another  "which  only 
became  apparent  or  developed"  after  the  property  was  received  from  the  lat- 
ter, though  correct,  might  properly  be  refused. 

8w— Connecting  Carriers — Pleading — Evidence. 

An  intermediate  one  of  several  connecting  carriers  sued  for  damages  to 
live  stock  in  transit  could  bring  out,  in  cross-examination  of  plaintiff,  that 
some  of  the  Injuries  were  caused  by  projecting  nails  in  the  car  in  which  it 
received  the  shipment  from  its  connecting  line,  so  as  to  avoid  liability  there- 
for on  its  own  part,  though  such  connecting  company  objected  to  the  evi- 
dence because  not  warranted  by  the  allegations  of  plaintiff's  petition.. 

&— Damage  to  Live  8tock — Results  After  Arrival. 

Evidence  that  mares  transported  by  rail  lost  their  foals  after  arrival  at 
their  destination  was  admissible  as  bearing  on  the  extent  of  the  injury  re- 
ceived in  their  transportation. 

10.— Damages— I  ntorest. 

Interest  on  damages  to  live  stock  in  shipment  rrom  the  date  of  the  injury,, 
may  be  recovered,  where  claimed  in  the  pleadings,  as  an  element  of  damages. 

Appeal  from  the  County  Court  of  Tom  Green.    Tried  below  before 
Hon.  Milton  Mays. 

T.  J.  Freeman,  Hall,  Flippen  &  McCormick,  J.  W.  Terry,  and  Bal- 
linger  Mills,  for  appellants. 

Hill  &  Lee,  for  appellee. 
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STREETMAN,  Associate  Justice. — Appellee  recovered  judgment 
against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company  and  the  Texas 
&  Pacific  Railway  Company  for  injuries  sustained  by  a  shipment  of 
horses  and  mules,  from  which  said  railway  companies  have  appealed. 

The  shipment  traveled  from  San  Angelo,  Texas,  to  Temple,  Texas, 
and  from  Temple,  Texas,  to  Dallas,  Texas,  over  the  Gulf,  Colorado  & 
Santa  Fe  Railway;  from  Dallas,  Texas,  to  Shreveport  over  the  Texas 
&  Pacific  Railway,  and  from  Shreveport  to  Vicksburg,  Miss.,  over  the 
Vicksburg,  Shreveport  &  Pacific  Railway.  Appellee  sued  the  first  two 
railway  companies  for  damages  on  account  of  rough  handling,  delay, 
and  failure  to  properly  feed  and  water  said  stock. 

The  Texas  &  Pacific  Railway  Company  made  the  Vicksburg,  Shreve- 
port &  Pacific  Railway  Company  a  party  defendant,  seeking  judgment 
over  against  them  for  such  damages  as  might  be  shown  to  have  occurred 
on  said  line.  Upon  the  trial,  all  parties  agreed  that  the  shipment  was 
properly  handled  by  said  railroad  company,  and  that  no  damages  weie 
sustained  on  that  line.  Plaintiff  alleged  that  the  two  railroads  sued 
by  him  were  jointly  interested  in  the  shipment,  and  that  e^ch  acted  aa 
the  agent  for  the  other,  etc. 

Said  two  railroads  each  filed  answers,  denying  partnership,  agency^ 
and  any  sort  of  joint  liability;  and  the  Texas  &  Pacific  Railway  Com- 
pany alleged  that  its  domicile  was  in  Dallas  County,  Texas,  and  not  in 
Tom  Green  County,  and  plead  its  privilege  to  be  sued  in  Dallas  County, 
Texas.  This  plea  of  privilege  was  overruled  by  the  court,  and  the  first 
assignment  of  error  of  the  Texas  &  Pacific  Railway  Company  complains 
of  this  ruling. 

Section  1  of  chapter  125,  General  Laws  of  the  Twenty-sixth  Legisla- 
ture, page  214,  provides :  "That  whenever  any  freight,  baggage  or  other 
property  has  been  transported  over  two  or  more  railroads  operating  any 
part  of  their  roads  in  this  State,  and  having  an  agent  in  this  State,  or 
operated  by  any  assignee,  trustee  or  receiver  of  any  such  railways,  suit 
for  loss  or  damage  thereto,  or  other  cause  of  action  connected  therewith, 
or  arising  out  of  such  transportation  or  contract  in  relation  thereto,  may 
be  brought  against  any  one  or  all  of  such  railroad  corporations,  assignees, 
trustees,  or  receiver  operating  any  of  such  railways  in  any  county  in 
which  either  of  such  railroads  extend  or  is  operated/' 

Said  Texas  &  Pacific  Railway  Company  insists  that  this  act  does  not 
apply  to  a  case  of  this  character.  We  are  of  the  opinion,  however,  that 
the  statute  was  enacted  to  meet  just  such  a  case  as  is  presented  by  the 
pleadings  and  evidence  in  this  record.  As  said  by  Judge  Gaines  in  the 
case  of  Texas  &  Pacific  Railway  Co.  v.  Lynch,  7  Texas  Ct.  Rep.,  806: 
"Before  the  passage  of  the  act,  it  was  a  matter  of  not  infrequent  oc- 
currence that  live  stock  which  had  been  shipped  over  two  or  more  lines 
of  road,  under  separate  and  independent  contracts,  arrived  at  their  des- 
tination in  a  damaged  condition,  and  the  shipper  was  at  a  loss  to  know 
how  much  of  the  damage  was  attributable  to  the  one  line  and  how  much 
to  the  other  or  others,  in  case  there  were  more  than  two.    The  evident 
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purpose  of  the  act  was  to  relieve  shippers  of  this  difficulty,  and  to  pro- 
vide a  joint  action  against  all  the  carriers,  where  there  was  a  reasonable 
probability  that  each  was  responsible  for  some  part  of  the  whole  dam- 
age." 

This  case  comes  clearly  within  the  letter  of  the  act,  and  within  the 
spirit,  as  construed  by  the  Supreme  Court  in  the  case  cited.  It  is  true 
that  the  shipper  in  this  case  accompanied  the  shipment,  and  yet  it  was 
impossible  for  him  to  determine  in  advance  the  exact  amount  of  damage 
for  which  each  company  would  be  liable  under  the  facts  when  fully  de- 
veloped. 

It  is  also  insisted  that  the  statute  quoted  is  not  applicable  to  an  in- 
terstate shipment.  It  does  not  attempt  to  regulate  interstate  commerce, 
but  simply  affords  a  remedy  for  the  recovery  of  damages  which  have 
been  sustained  under  a  contract  of  that  character;  and  is,  for  that  rea- 
son, applicable  as  well  to  an  interstate  shipment  as  to  one  wholly  within 
the  State.    Armstrong  v.  Eailway  Co.,  46  S.  W.  Rep.,  33. 

The  second,  third,  fourth  and  sixth  assignments  of  error  of  the  Texas 
&  Pacific  Railway  Company  complain  of  the  admission  of  the  deposi- 
tions of  C.  L.  McManus  and  J.  W.  Coutret,  introduced  by  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company.  These  witnesses  testified  to 
the  contents  of  a  receipt  given  to  the  Gulf,  Colorado  &  Santa  Pe  Com- 
pany by  the  Texas  &  Pacific  Company  at  Dallas,  Texas,  showing  said 
animals  to  be  in  good  condition  when  received  by  the  latter  company  at 
Dallas.  The  second  and  third  assignments  complain  of  the  admission 
of  this  testimony,  because  no  notice  of  the  interrogatories  to  said  wit- 
nesses was  served  upon  said  Texas  &  Pacific  Railway  Company. 

The  objection  to  the  depositions  appears  to  have  been  made  in  the 
trial  of  the  case,  and  it  is  probable  that  the  objections  relate  to  the  man* 
ner  and  form  of  taking  the  depositions,  and  should  have  been  raised  by 
motion  to  strike  them  out.  But  whether  this  is  true  or  not,  the  qualifi- 
cation of  the  bill  of  exception  by  the  court  shows  that^it  is  possible  that 
notice  of  the  interrogatories  may  have  been  waived  by  the  Texas  &  Pa- 
cific Company.  In  order  to  make  the  objection  available,  the  bill  of 
exceptions  should  have  negatived  the  fact  that  notice  had  been  waived 
by  said  company. 

The  fourth  and  sixth  assignments  of  error  complain  of  the  admission 
of  said  testimony,  because  said  witnesses  did  not  have  personal  knowl- 
edge of  the  matters  about  which  they  testified,  but  only  testified  from 
records  that  they  did  not  make,  and  that  they  simply  had  in  their  cus- 
tody, and  did  not  state  that  they  made  the  entry  from  which  they  tes- 
tified, or  that  they  knew  it  to  be  correct.  This  seems  to  be  true  with 
reference  to  the  witness  McManus.  The  witness  Coutret,  however,  tes- 
tifies that  it  was  his  duty  to  keep  these  records,  and  that  they  were  in 
his  pustody.  However,  if  the  testimony  would  not  be  admissible  for 
this  reason,  the  error  was  harmless,  for  the  reason  that  another  witness, 
L.  C.  Sharp,  introduced  by  the  defendant  Texas  &  Pacific  Railway  Com- 
pany, testified  without  objection,  that  he  was  yardmaster  of  the  Dallas 
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Union  Stockyards,  and  as  such  handled  the  shipment  in  question;  that 
he  made  a  personal  inspection  of  the  stock,  both  in  and  out  of  the  car, 
and  found  none  of  them  injured  or  damaged.  These  were  the  only  facts 
sought  to  be  shown  by  the  testimony  of  the  witnesses  McManus  and  Cou- 
tret,  and  as  they  were  shown  without  objection  by  the  witness  Sharp, 
any  error  that  may  have  been  committed  by  the  admission  of  said  de- 
positions was  thus  eliminated. 

The  eighth  assignment  of  error  of  the  Texas  &  Pacific  Railway  Com- 
pany, complains  of  the  court's  charge  upon  the  measure  of  damages,  be- 
cause it  does  not  confine  the  damages  to  such  as  arose  by  reason  of  the 
negligence  of  the  defendant.  This  portion  of  the  charge,  when  taken 
in  connection  with  that  preceding  it,  shows  that  the  jury  were  only 
authorized  to  find  for  plaintiffs  such  damages  as  arose  from  the  negli- 
gence of  the  defendants. 

The  Texas  &  Pacific  Railway  Company  requested  two  special  instruc- 
tions, to  the  effect  that  if  said  stock  sustained  damages  on  another  road 
which  only  became  apparent  or  developed  while  the  same  were  in  the 
hands  of  said  Texas  &  Pacific  Railway  Company,  that  said  company 
would  not  be  liable  for  such  damages.  The  principle  of  law  stated  in 
these  charges  is  correct.  Railway  Co.  v.  Daggett,  87  Texas,  322.  The 
court,  however,  gave  the  following  charges :  "You  are  further  charged 
that  each  of  the  other  defendants  is  responsible  for  the  damages  occur- 
ring on  its  own  line  of  road  only.  You  are  therefore  instructed  that  you 
are  not  authorized  to  return  a  verdict  against  either  one  of  the  defend- 
ants without  you  find  from  the  evidence  that  damages  occurred  on  its 
line" 

The  jury  were  also  instructed  that  they  would  "assess  only  such  dam- 
ages against  each  defendant  as  the  evidence  shows  was  sustained  by 
plaintiff  to  said  shipment  while  in  the  possession  of  such  defendant1' 

We  do  not  believe,  in  view  of  the  charges  given  by  the  court,  that  it 
was  necessary  to  give  the  special  instructions  requested. 

The  eleventh  assignment  of  error  of  said  Texas  &  Pacific  Railway 
Company  complains  of  the  verdict  on  account  of  the  evidence.  In  our 
opinion  the  evidence  justified  the  finding  of  the  jury. 

The  first  assignment  of  the  Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany complains  because  the  plaintiff  was  permitted  to  testify  that  there 
were  some  nails  on  the  inside  of  the  car  in  which  the  horses  were  shipped 
from  San  Angelo  to  Dallas,  which  would  scratch  and  bruise  the  horses, 
and  injure  them ;  and  that  there  was  a  slat  loose  near  the  bottom  of  the 
car,  which  caused  the  horses*  legs  to  get  through  between  the  loose  slats, 
and  to  be  skinned  and  bruised  and  crippled. 

The  complaint  is  that  there  is  no  allegation  in  the  plaintiff's  plead- 
ings which  would  entitle  him  to  recover  for  this  character  of  damage. 
This  evidence,  however,  was  developed  upon  the  cross-examination*  of 
the  plaintiff  by  the  Texas  &  Pacific  Railway  Company.  While  it  might 
not  have  been  admissible,  if  it  had  come  from  the  plaintiff,  yet  we  think 
in  this  character  of  suit  it  was  clearly  admissible  for  the  Texas  &  Pa- 
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cific  Railway  Company  to  show  how  the  injuries  inflicted  upon  the  an- 
imals were  caused,  so  as  to  avoid  liability  on  its  own  part,  whether  such 
character  of  injuries  were  alleged  by  the  plaintiff  or  not. 

Complaint  is  also  made  by  this  appellant  of  the  testimony  of  appellee 
that  some  of  the  mares  were  caused  to  lose  their  foals  after  they  reached 
Vicksburg,  Miss.  We  think  this  evidence  was  admissible  to  show  the 
extent  of  the  injuries  received  by  the  animals,  and  it  was  limited  to  this 
purpose  by  a  special  charge  given  by  the  court. 

The  third,  fourth,  fifth  and  sixth  assignments  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  complain  of  the  court's  charge  upon  the 
measure  of  damages,  and  of  the  refusal  of  certain  special  instructions 
requested  by  said  defendant 

We  do  not  deem  it  necessary  to  discuss  these  assignments  separately. 
The  charge  of  the  court  upon  the  measure  of  damages  was,  in  our  opin- 
ion, correct.  The  case  was  treated,  both  by  plaintiff  and  the  defendants, 
as  one  of  interstate  shipment,  originating  at  San  Angelo,  Texas,  and 
ending  at  Vicksburg,  Miss. ;  and  the  measure  of  damages  as  to  the  in- 
jured stock  was  the  difference  in  value  at  their  destination  between  the 
condition  in  which  they  arrived  and  that  in  which  they  should  have  ar- 
rived; and  we  think  that  the  court's  charge  was  sufficiently  full  as  to 
all  of  the  matters  embraced  within  the  special  instructions  requested. 

The  seventh  assignment  of  error  complains  of  that  part  of  the  verdict 
and  judgment  which  allows  interest  upon  the  damages  from  the  date 
when  they  occurred.  The  pleadings  asked  for  interest  and  the  verdict 
awarded  interest  from  the  date  of  the  injuries  at  6  per  cent.  In  this 
there  was  no  error.  Fort  Worth  &  D.  C.  Ry.  Co.  v.  Greathouse,  82 
Texas,  104. 

There  being  no  error  in  the  judgment,  it  is  affirmed. 

Affirmed. 
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Geo.  W.  Cluck  and  Wife  v.  Houston  &  Texas  Central 

Railroad  Company. 

Decided  February  10,  1904. 

1w— Evidence— Value— Opinion. 

A  witness  may  give  his  opinion  of  the  value  of  the  use  of  property, 
though  it  has  no  market  value  and  he  is  not  qualified  as  an  expert,  where 
he  has  and  utilizes  means  for  forming  an  intelligent  opinion  superior  to  those 
of  the  jurors. 

2. — Water— Use  by  Trespasser. 

No  more  than  nominal  damages  are  recoverable  for  the  use  by  a  trespasser 
of  # water  rising  upon  and  flowing  off  from  plaintiff's  land,  where  such  use 
has  not  interfered  with  any  which  the  plaintiff  would  have  made  of  it. 

3-— Stenographer—  Employed  by  Attorney. 

Objection  to  the  selection,  as  official  stenographer,  of  a  person  in  the 
employment  of  an  attorney  in  the  cause,  is  addressed  to  the  discretion  of 
the  court;  but  the  practice  is  criticised. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
R.  L.  Perm. 

John  Dowell,  for  appellant. 

8.  R.  Fisher  and  Baker,  Botts,  Baker  &  Lovett,  for  appellee. 

KEY,  Associate  Justice. — This  is  the  second  appeal  in  this  case. 
7  Texas  Ct.  Rep.,  346.  At  the  last  trial  the  plaintiffs  sought  to  recover 
damages  upon  three  grounds:  (1)  Because  the  defendant  had  unlaw- 
fully taken  and  appropriated  water  from  their  spring;  (2)  because  the 
defendant  had  unlawfully  taken  possession  of  and  used  a  strip  of  land 
belonging  to  the  plaintiff  60  feet  wide  by  600  feet  long;  and  (3)  upon 
averments  that  the  wrongs  referred  to  were  committed  willfully,  ma- 
liciously and  oppressively,  the  plaintiffs  sought  to  recover  exemplary 
damages. 

After  hearing  such  testimony  submitted  by  the  plaintiffs  as  the  court 
held  was  admissible,  the  court  gave  a  peremptory  instruction  to  the 
jury  to  find  for  the  plaintiffs  damages  in  the  sum  of  1  cent.  Verdict 
and  judgment  were  so  rendered  and  the  plaintiffs  have  appealed,  and 
present  the  case  in  this  court  on  numerous  assignments  of  error. 

We  sustain  the  assignments  which  complain  of  the  action  of  the  trial 
court  in  not  submitting  one  phase  of  the  plaintiffs'  case  to  the  jury,  and 
in  excluding  the  testimony  of  the  plaintiff  George  W.  Cluck  bearing 
upon  that  subject.  We  have  reference  to  the  rental  value  of  a  strip  of 
land  consisting  of  60  by  600  feet,  and  stated  by  the  plaintiffs  in  their 
petition,  and  by  George  W.  Cluck  in  his  testimony,  to  be  on  the  west 
side  of  the  railroad. 

In  reference  to  the  value  of  the  use  of  the  strip  of  land,  the  plaintiffs 
offered  the  testimony  of  the  plaintiff  G.  W.  Cluck  to  the  effect  that  other 
lands  in  that  neighborhood  had  been  rented  for  the  purposes  of  pasture 
and  grazing,  and  that  he  himself  had  rented  a  place  for  that  purpose 
about  the  size  of  and  near  the  strip  in  question ;  that  he  knew  the  rental 
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value  of  such  lands,  and  that  the  strip  in  question  was  worth  about  $10 
per  month  for  the  purpose  for  which  the  defendant  used  it,  and  that 
there  was  no  demand  for  it,  except  by  the  defendant. 

The  trial  court  excluded  from  the  jury  the  statement  of  the  witness 
that  the  land  was  worth  about  $10  per  month.  This  court  holds  that 
the  trial  court  committed  error  in  so  ruling.  If  the  witness  had  not 
qualified  himself  to  testify  as  to  the  market  value,  it  is  believed  that  he 
had  shown  such  special  knowledge  of  the  property  and  its  uses  as  to  en- 
title him  to  give  his  opinion  as  to  its  value  and  the  value  of  its  use.  In 
12  Am.  and  Eng.  Enc.  of  Law,  2  ed.,  475,  the  rule  is  well  stated  in  the 
following  language: 

"The  market  value  of  anything  is  the  highest  price  it  will  bring  for 
any  and  all  uses,  and  when  property  has  a  market  value,  witnesses  may 
testify  thereto  as  to  a  fact  known  and  proved,  but  where  no  such  value 
exists,  the  opinions  of  witnesses  are  admitted. 

"While  witnesses  may  not  be  required  to  be  experts  in  the  strict  and 
severe  sense  of  the  term  in  order  to  give  opinions  on  value,  and  while 
there  is  no  inflxible  rule  defining  how  much  a  witness  must  know  in 
order  to  be  so  qualified,  yet  it  must  be  made  to  appear  that  he  had  had 
and  utilized  means  for  forming  an  intelligent  opinion  superior  to  those 
of  the  jurors,  derived  from  a  knowledge  of  the  character  of  property  in 
controversy." 

See  also  Eailway  Co.  v.  Warren,  137  U.  S.,  384;  Railway  Co.  v.  Don- 
ovan, 86  Texas,  378 ;  Railway  Co.  v.  Woods,  31  S.  W.  Rep.,  237 ;  Rail- 
way Co.  v.  Seawright,  8  Texas  Civ.  App.,  593,  and  cases  there  cited. 

Appellee's  contention  that  the  plaintiffs  were  not  the  owners  of  the# 
-strip  of  land  referred  to,  and  that  it  was  awarded  to  the  appellee  by  the 
former  judgment  rendered  in  this  case,  is  not  borne  out  by  the  facts.  The 
former  judgment  does  award  to  the  railroad  company  a  strip  of  land 
outside  of  its  right  of  way,  but  on  the  east  side,  while  the  strip  of  land 
now  in  controversy  is  described  in  the  plaintiff s'  petition  and  by  their 
testimony  as  on  west  side. 

We  overrule  the  assignments  presenting  other  questions.  The  plain- 
.tiflfs  failed  entirely  to  show  any  damage  sustained  by  them  on  account 
of  the  defendant's  use  of  water  flowing  from  the  spring  on  their  land. 
The  undisputed  testimony  shows  that  the  water  from  the  spring  runs 
off  in  a  branch  called  Running  Brushy,  which  extends  through  and  be- 
yond the  plaintiffs'  land ;  that  Running  Brushy  is  what  is  termed  in  law 
.a  flo.wing  stream.  In  other  words,  the  testimony  makes  it  appear  that 
the  water  does  not  rise  and  remain  on  the  plaintiffs'  land,  but  rises  there 
and  flows  down  the  channel  of  Running  Brushy  off  the  plaintiffs'  land. 
This  being  the  case,  the  plaintiffs  were  not  the  absolute  owners  of  all  the 
water.  They  had  the  right,  as  against  everyone,  to  use  the  water  for 
domestic  purposes  and  for  watering  their  own  live  stock,  and  if  it  be 
^conceded  that  they  had  the  right,  as  against  a  trespasser,  to  use  it  for 
irrigation  or  other  artificial  purposes,  still  they  failed  to  show  that  the 
defendant's  use  of  a  portion  of  it  had  resulted  in  any  damage  to  them. 
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They  alleged  in  their  petition  that  the  spring  had  a  capacity  of  about 
100,000  gallons  per  day;  and  G.  W.  Cluck  testified  to  the  same  effect* 
and  stated  positively  that  its  average  flow  for  the  past  ten  years  was  at 
least  50,000  gallons  daily.  According  to  the  undisputed  testimony  the 
defendant  never  took  more  than  15,000  gallons  per  day  from  the  spring, 
and  it  was  not  shown  that  this  diminution  in  anywise  prevented  the 
plaintiffs  from  using  all  the  water  from  the  spring  they  desired  to  use* 
They  had  water  for  domestic  purposes,  for  their  live  stock,  and  for  the 
limited  quantity  of  land  which  the  testimony  shows  they  desired  to  irri- 
gate. There  was  no  testimony  tending  to  show  that  if  the  defendant 
had  not  been  using  water  from  the  spring  the  plaintiffs  would  have  irri- 
gated more  land  than  they  did,  or  would  in  any  other  manner  have  ob- 
tained any  additional  benefit  from  the  water.  It  is  true  that  G.  W„ 
Cluck  testified  that  there  were  eight  families  living  near  by,  and  that 
he  could  have  sold  water  to  them,  but  he  did  not  state  that  the  defend- 
ant's use  of  the  water  prevented  him  from  selling  water  to  the  families 
referred  to.  In  fact,  he  stated  that  they  were  still  using  water  from  the 
spring.  If  the  plaintiffs  are  held  to  the  averment  in  their  petition  that 
the  daily  flow  of  the  spring  was  about  100,000  gallons,  then  the  defend- 
ant only  took  about  one-sixth  of  the  water,  and  it  was  not  shown  that 
the  residue  was  not  more  than  sufficient  for  all  the  purposes  for  which 
the  plaintiffs  would  have  applied  it.  But,  regardless  of  the  avermenta 
of  the  petition,  and  looking  alone  to  the  undisputed  testimony,  the  same 
conclusion  is  reached.  The  testimony  utterly  fails  to  show  that  the  de- 
fendant's use  of  part  of  the  water  which  came  from  the  spring  in  any- 
wise prevented  the  plaintiffs  from  using  all  of  the  water  they  would  have 
used,  and  such  as  would  not  have  been  used  would,  in  a  short  time  after 
it  rose  to  the  surface,  have  passed  off  the  plaintiffs'  land,  and  thereafter 
they  would  have  had  no  right  or  interest  therein. 

Appellants  assign  error  upon  the  action  of  the  court  in  appointing  a 
stenographer.  The  bill  of  exception  upon  which  the  assignment  is 
based  is  rather  ambiguous.  It  indicates  that  the  plaintiffs  objected  to 
the  appointment  of  Miss  Powers,  who  was  appointed  by  the  court,  upon 
the  ground  that  she  was  the  private  stenographer  of  the  defendant's  at- 
torney, but  does  not  state  that  the  objection  was  followed  up  with  proof 
showing  that  the  facts  were  as  stated  in  the  objection.  The  objection* 
however,  was  not  a  statutory  ground  of  disqualification;  and  therefore 
it  was  addressed  to  the  sound  discretion  of  the  trial  judge;  and  as  we 
reverse  the  case  on  other  grounds,  and  as  the  bill  of  exception  is  am- 
biguous, as  above  stated,  we  do  not  feel  called  upon  to  decide  whether  or 
not  it  would  be  reversible  error  to  appoint  as  a  stenographer  a  person  in 
the  employ  of  an  attorney  in  the  case.  However,  we  do  not  hold  that 
it  would  be  proper  to  do  so,  and  think  it  would  be  much  better  to  select 
some  person  not  occupying  such  relation. 

For  the  error  indicated,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded* 


) 
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Gulf,  Colorado  &  Santa  Fe  Railway  Company  v. 

Ware  &  Walker.  {' 

Decided  February  10,  1904. 

Carrier  of  Animals— Measure  of  Damages. 

The  measure  of  the  damages  recoverable  for  delay  and  mishandling;  of 
cattle  shipped  to  market  is  the  difference  between  their  value  at  the  time 
and  in  the  condition  they  reached  market  and  that  at  the  time  and  in  the 
condition  they  should  have  been  delivered  there;  a  charge  which  makes  it 
the  difference  between  value  at  the  time  and  in  the  condition  they  were  sold 
and  that  when  they  reached  there,  where  they  were  sold  three  days  after 
arrival,  is  erroneous. 

Error  from  the  County  Court  of  Bell.  Tried  below  before  Hon.  G. 
M.  Felte. 

J.  W.  Terry  and  Bollinger  Mills,  for  appellant. 

No  briefs  on  file  for  appellee. 

KEY,  Associate  Justice. — Ware  &  Walker  brought  this  suit  to  re- 
cover damages  from  the  railroad  company  on  account  of  delay  and 
rough  handling  of  a  shipment  of  cattle  from  Belton  to  Fort  Worth. 
From  a  verdict  and  judgment  in  favor  of  the  plaintiffs,  the  railroad 
company  has  brought  the  case  to  this  court  by  writ  of  error. 

In  stating  the  measure  of  damages,  the  court  instructed  the  jury  as 
follows :  "The  measure  of  damages  in  this  case,  if  any  you  find,  would 
be  the  difference  in  market  value  in  Fort  Worth  of  said  cattle  in  the 
condition  in  which  they  were  sold,  or  in  which  they  reached  Fort  Worth, 
and  the  market  value*  of  said  cattle  in  the  condition  in  which  they 
should  have  reached  said  place  or  sold,  if  shipped  with  due  caution, 
care  and  dispatch." 

This  eharge  is  assigned  as  error,  and  we  sustain  the  assignment.  The 
testimony  shows  that  some  of  the  cattle  were  not  sold  until  three  days 
after  they  reached  Fort  Worth  and  were  delivered  to  the  consignee,  and 
it  is  not  shown  that  the  market  had  not  declined  during  the  three  days 
referred  to.  The  correct  measure  of  damages  was  the  difference  between 
the  market  value  of  the  cattle  at  the  time  and  in  the  condition  they  were 
in  on  their  arrival  at  Fort  Worth,  and  at  the  time  and  condition  in 
which  they  should  have  arrived  there,  regardless  of  the  time  they  were 
sold.  As  a  matter  of  fact,  if  the  record  is  correct,  no  proof  was  made 
of  the  market  value  of  such  cattle  at  the  time  the  plaintiffs  alleged  they 
should  have  reached  their  destination;  and  therefore  the  jury  had  no 
proper  standard  by  which  to  determine  the  amount  of  damages  the 
plaintiffs  had  sustained. 

Judgment  reversed  and  cause  remanded. 

Reversed  and  remanded. 


—   i 
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Supreme  Council  American  Legion  of  Honor  v. 

Amanda  Batte. 

Decided  February  10,  1904. 

1.— "Contract — Announced  Intention  to  Repudiate. 

Where  one  party  to  a  contract  announces  his  intention  not  to  perform  it, 
the  other  may  treat  the  contract  as  at  an  end,  and  recover  the  amounts  paid 
under  it. 

2. — Same — Benefit  Insurance— Change  of  By-Laws. 

The  beneficiary  in  an  assessment  insurance  policy,  upon  {he  enactment 
of  a  by-law  by  the  governing:  body  reducing  the  amount  payable  upon,  his 
certificate  in  case  of  death  from  $5000  to  $2000,  may  treat  the  contract  as 
repudiated  by  the  insurer  and  maintain  suit  to  recover  back  the  amounts 
previously  paid  upon  it,  though  the  by-law  could  have  been  treated  as  void 
and  recovery  had  according  to  the  original  contract  in  case  of  death. 

3*— Same. 

A  by-law  of  a  benefit  Insurance  company  reducing  the  amount  payable 
at  death  on  a  benefit  certificate,  with  a  proviso  for  paying  the  sum  originally 
named  "so  long  as  the  emergency  fundi  of  the  order  has  not  been  exhausted," 
was  a  repudiation  of  its  contract  which  would  authorize  suit  by  the  holder 
of  a  benefit  certificate  to  recover  back  the  sums  paid,. though  there  still  re- 
mained $400,000  in  the  emergency  fund  of  the  society. 

4.— Repudiation  of  Contract — Waiver— Election. 

The  fact  that  the  holder  of  a  benefit  certificate  continued  the  payment 
of  assessments  after  the  enactment  of  a  by-law  of  the  society  reducing  the 
amount  to  be  paid  on  death,  was  not  an  election  to  treat  the  contract.  In 
such  altered  form,  as  still  in  force,  where  the.  payments  were  made  under 
protest  and  in  hope  of  a  repeal  of  the  by-law. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  C.  Scott. 

Moore  &  Moore,  for  appellant. 

Hefley,  McBride  &  Watson,  for  appellee. 

STKEETMAN",  Associate  Justice. — In  this  case  the  evidence  es- 
tablishes the  following  facts :  In  August,  1880,,  appellee  became  a  mem- 
ber of  the  American  Legion  of  Honor,  a  fraternal  beneficial  order,  and 
thereupon  the  following  benefit  certificate  was  issued: 

"500.0.00.  American  Legion  of  Honor. — Benefit  Certificate. — This 
certificate  is  issued  to  Companion  Mattie  A.  Batte,  a  member  of  Her- 
cules Council  No.  265,  A.  L.  H.,  located  at  Cameron,  Texas,  upon  evi- 
dence received  from  said  council  that  said  companion  is  a  sixth  degree 
contributor  to  the  benefit  fund  of  this  order,  and  upon  condition  that 
the  statements  made  by  said  companion  in  application  for  membership' 
in  said  council,  and  the  statements  certified  by  said  companion  to  the 
medical  examiner,  both  of  which  are  filed  in  the  supreme  secretary's  of- 
fice, be  made  a  part  of  this  contract;  and  upon  condition  that  the  said 
companion  complies,  in  the  future,  with  the  laws,  rules  and  regulations 
now  governing  the  said  council  and  fund,  or  that  may  hereafter  be  en- 
acted by  the  supreme  council  to  govern  said  council  and  fund. 

These  conditions  being  complied  with,  the  Supreme  Council  of  the 
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A.  L.  H.  hereby  promises  and  binds  itself  to  pay  out  of  its  benefit  fund 
to  W.  T.  Hefley  a  sum  not  exceeding  five  thousand  dollars,  in  accordance 
with  and  under  the  provisions  of  the  laws  governing  said  fund,  upon  sat- 
isfactory evidence  of  the  death  of  said  companion  and  upon  the  sur- 
render of  this  certificate  that  said  companion  is  in  good  standing  in  this 
order,  at  the  time  of  death,  and  provided  also  that  this  certificate  shall 
not  have  been  surrendered  by  said  companion  and  another  certificate 
issued  in  accordance  with  the  laws  of  this  order." 

Appellee  paid  all  of  her  assessments,  up  to  and  including  the  2d  day 
of  September,  1901.  In  August,  1900,  the  Supreme  Council  of  the 
American  Legion  of  Honor  enacted  the  following  by-law: 

"Two  thousand  dollars  shall  be  the  highest  amount  paid  by  the  order 
on  the  death  of  a  member  under  any  benefit  certificate  heretofore  or 
hereafter  issued.  This  sum  shall  be  paid  on  the  death  of  every  member 
holding  a  benefit  certificate  of  two  thousand  dollars  or  over;  and  one 
thousand  dollars  on  the  death  of  every  member  holding  a  benefit  certifi- 
cate for  that  amount;  and  five  hundred  dollars  on  the  death  of  every 
member  holding  a  benefit  certificate  for  that  amount ;  provided  that  if  at 
the  death  of  said  member  one  full  assessment  upon  each  of  the  members 
of  the  order  will  not  amount  to  the  full  sum  of  two  thousand  dollars, 
then  the  amount  to  be  paid  to  the  beneficiaries  of  said  deceased  member 
shall  not  exceed  the  amount  collected  by  said  assessment,  if  said  mem- 
ber's benefit  certificate  is  for  two  thousand  dollars;  one-half  of  the 
amount  if  the  benefit  certificate  is  for  one  thousand  dollars;  and  one- 
quarter  of  the  amount  if  the  benefit  certificate  is  for  five  hundred  dol- 
lars. And  provided  that  the  face  value  of  the  benefit  certificate  shall  be 
paid,  so  long  as  the  emergency  fund  of  the  order  has  not  been  exhausted. 
And  provided  that  the  said  member  shall,  at  the  time  of  death,  be  a 
member  of  the  order  in  good  standing,  and  shall  have  complied  with  all 
the  laws,  rules  and  regulations  of  the  order  as  they  now  are,  or  as  they 
may  be  hereafter  from  time  to  time  altered  or  amended." 

August  21,  1901,  said  supreme  council  amended  the  foregoing  by-law 
by  dropping  the  word  "face"  from  the  next  to  the  last  sentence  thereof. 
After  the  enactment  of  said  by-law  appellee  protested  against  said  ac- 
tion, but  continued  to  pay  her  regular  assessments,  until  September  2, 
1901;  and  the  evidence  warrants  the  conclusion  that  she  continued  to 
pay  the  assessments  for  this  time  under  a  reasonable  expectation  that 
the  supreme  council  might  be  induced  to  change  its  action  with  reference 
to  said  by-law.  On  this  date,  however,  she  abandoned  this  expectation, 
and  because  of  said  by-law  and  the  amendment  thereto,  she  declined  to 
pay  any  further  assessments,  and  elected  to  treat  said  contract  as  re- 
scinded; and  on  April  9,  1903,  brought  this  suit  in  the  District  Court 
of  Milam  County,  Texas,  to  recover  back  the  premiums  which  had  been 
paid  by  her  during  her  membership. 

It  was  admitted  that  appellee  had  the  right,  under  the  constitution 
and  by-laws  of  the  society  to  change  the  beneficiary  in  said  certificate 
at  any  time  she  desired.    The  premiums  paid  by  her  during  her  mem- 
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bership  amounted  to  the  sum  for  which  judgment  was  rendered  for  ap- 
pellee. 

Opinion. — This  suit  was  brought  by  appellee  upon  the  theory  that  the 
by-law  above  set  out  and  the  amendment  thereto  amounted  to  a  repudia- 
tion upon  the  part  of  the  supreme  council,  which  authorized  appellee  to 
treat  said  contract  as  rescinded  and  recover  the  premiums  paid  by  her. 

There  is  some  conflict  m  authority  as  to  whether  the  declaration  of 
one  party  to  an  executory  contract,  that  he  will  not  perform  the  contract, 
will  authorize  the  other  party  to  treat  said  contract  as  rescinded.  The 
great  weight  of  authority,  however,  both  in  England  and  in  the  United 
States,  is  in  favor  of  the  doctrine  of  an  anticipatory  breach  of  such  con- 
tracts. 1  Beach  on  Contracts,  sees.  409-415;  Roehm  v.  Horst,  178  U. 
S.,  1,  where  many  cases  are  cited  and  discussed;  Insurance  Co.  v.  Mo- 
Aden,  109  Pa.,  399;  Strauss  v.  Mut.  Reserve  Ass'n.,  126  K  C,  171; 
same  case  on  rehearing,  128  N.  C,  466;  Van  Warden  v.  Insurance  Co. 
(Iowa),  68  N.  W.  Rep.,  892;  Black  v.  Supreme  Council  Amer.  Legion 
of  Honor,  120  Fed.  Rep.,  580 ;  Supreme  Council  v.  Gamboti,  69  S.  W. 
Rep.,  114. 

From  the  authorities  above  cited,  we  take  it  to  be  well  established 
that  in  a  contract  of  this  character,  where  one  party  announces  his  in- 
tention not  to  perform  the  contract,  the  other  may  treat  the  contract  as 
at  an  end,  and  recover  the  amounts  paid  under  it. 

It  is  insisted  in  this  case,  however,  that  the  enactment  of  the  by-law 
in  question  and  its  subsequent  amendment  did  not  amount  to  a  repudia- 
tion of  liability  under  the  contract.  It  was  shown  that  at  the  time  of 
the  passage  of  said  by-law,  and  at  all  times  since,  there  was  in  the  emer- 
gency fund  of  the  appellant  more  than  $400,000.  The  evidence  did  not 
show  the  amount  of  outstanding  policies  or  other  demands  which  would 
be  enforcible  against  this  fund.  In  our  opinion,  however,  the  enactment 
of  this  by-law  constituted  a  substantial  repudiation  of  the  contract.  The 
benefit  certificate  upon  its  face  provided  for  the  payment  of  the  sum  of 
$5000  out  of  the  benefit  fund  of  the  order.  The  by-law  was,  in  effect,, 
an  announcement  that  the  appellant  would  only  pay  $2000  out  of  the 
benefit  fund,  and  would  only  pay  the  remaining  $3000  provided  that 
amount  could  be  paid  out  of  the  emergency  fund  of  the  order.  While 
there  might  be  a  sufficient  amount  at  present  in  the  emergency  fund  to 
satisfy  the  policy,  there  is  no  assurance  that  this  would  be  true  at  the 
death  of  appellee. 

The  by-law  itself  was,  in  our  opinion,  unauthorized,  and  appellee 
might  have  treated  it  as  void,  and  in  case  of  death,  recovered  under  the 
original  contract.  Bottger  v.  Supreme  Council  Amer.  Legion  of  Honor, 
79  N.'T.  S.,  684;  Williams  v.  Same,  80  N.  Y.  S.,  713;  Weber  y.  Su- 
preme Tent  Knights  of  Maccabees,  172  N.  Y.  S.,  490;  Morton  v.  Su- 
preme Council  of  Royal  League,  73  S.  W.  Rep.,  259,  and  cases  cited. 
This  opinion  was  intimated,  though  not  positively  stated,  in  the  caBe 
of  Supreme  Council  v.  Story,  7  Texas  Ct.  Rep.,  517.    Instead  of  doing: 
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this,  however,  under  the  authorities  above  cited,  appellee  had  the  right, 
to  accept  the  repudiation  made  by  appellant  and  treat  said  contract  aa 
-ended,  and  recover  the  amount  of  premiums  paid. 

It  is  insisted  by  appellant  that  the  payment  of  premiums  by  appellee 
after  notice  of  the  by-law  and  its  amendment,  showed  an  election  on 
her  part  to  treat  the  contract  as  still  in  force.  This,  however,  was  a 
question  of  fact  to  be  determined  by  the  court,  and,  in  view  of  the  evi- 
dence which  shows  that  these  subsequent  payments  were  made  with  the 
expectation  that  the  by-law  might  be  repealed,  we  are  of  the  opinion 
that  the  court  was  justified  in  finding  that  the  appellee  had  not  elected, 
to  accept  the  action  of  appellant,  or  to  treat  the  contract  as  still  in  force.. 

Finding  no  error  in  the  judgment  of  the  court,  it  is  affirmed. 

Affirmed* 

Writ  of  errpr  was  refused  by  the  Supreme  Court,  May  2,  1904. 
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The  State  v.  Texas  Land  and  Cattle  Company. 

Decided  February  10,  1904. 

1. — Boundaries— Survey. 

Where  the  north  line  of  a  grant  of  twelve  leagues  of  land  called  to  run, 
from  an  identified  northwest  corner,  eastward  some  20,000  varas  to  an  arm  of 
the  sea,  the  distance  to  such  arm  being  in  fact  30,000  varas,  and  the  grant 
if  so  bounded  containing  about  twenty-two  leagues,  if  the  line  was  actually 
run  to  such  arm  of  the  sea,  or  if  it  was  not  run  at  all,  but  called  for  under 
a  mistake  as  to  Its  distance,  the  north  line  should  extend  to  such  arm  of  the 
sea  though  occasioning  an  excess;  but  if  it  was  actually  run  and  stopped 
at  a  lake  mistaken  for  such  arm  of  the  sea,  it  was  restricted  to  such  limit, 
and  the  State  could  recover  so  much  as  lay  to  the  eastward  of  it.  The 
facts  are  considered  and  held  to  support  a  finding  in  favor  of  those  hold- 
ing under  such  grant,  as  against  suit  by  the  State. 

2.— Riparian  Rights— Acoretion. 

Accretion  to  the  land  of  a  riparian  owner  by  alluvion  or  by  dereliction 
occasioned  by  recession  of  the  water  so  gradual  as  to  be  imperceptible  in 
its  progress,  though  perceptible  by  comparison  from  time  to  time,  belongs 
to  the  riparian  owner.    Denny  v.  Cotton,  3  Texas  Civ.  App.,  634. 

Appeal  from  the  District  Court  of  Travis.  Tried  below  before  Hon. 
R.  L.  Penn. 

C.  K.  Bell,  Attorney-General,  for  appellant. 

Jas.  B.  Wells  and  Chas.  W.  Ogden,  for  appellee. 

STREETMAN,  Associate  Justice.— The  State  of  Texas  brought 
this  suit  originally  in  the  form  of  an  action  of  trespass  to  try  title  for 
a  tract  of  about  100,000  acres  of  land  known  as  the  Los  Laureles  ranch, 
in  Nueces  County. 

The  appellee  answered  by  a  plea  of  not  guilty,  and  in  reconvention 
alleged  that  the  land  sued  for  was  granted  by  the  Spanish  government 
in  May  and  June,  1807,  to  Jose  Perez  Rey,  Jose  Maria  Perez  Rey  and 
Jose  Manuel  Garcia,  and  that  its  title  emanated  from  said  Spanish 
government,  and  had  its  origin  at  such  time  as  to  be  within  the  pro- 
tection of  the  treaty  of  Guadalupe  Hidalgo,  on  the  4th  of  July,  1848, 
and  prayed  for  judgment  against  the  State  confirming  its  title  to  said 
land. 

In  answer  to  said  plea-  in  reconvention,  the  State  alleged  that  the 
grant  under  which  appellee  claimed  was  for  only  twelve  leagues  of  land, 
and  that  the  land  sued  for  contained  over  twenty-two  leagues;  and 
prayed  for  judgment  for  the  excess;  and  either  that  the  defendant  be 
required  to  select  the  portion  of  said  lands  to  which  it  was  entitled, 
and  that  the  State  have  judgment  for  the  remainder,  or  that  the  State 
have  judgment  for  an  undivided  interest  in  said  lands  and  for  parti- 
tion. 

The  case  was  tried  without  a  jury  and  the  defendant  recovered  judg- 
ment confirming  its  title  to  all  of  the  lands  sued  for. 

The  evidence  shows  that  the  Spanish  government  in  May  and  June, 
1807,  granted  to  the  parties  above  named  twelve  leagues  of  land;  and 


The  State  v.  Texas  Land  and  Cattle  Co.  461 

the  principal  question  involved  in  the  case  is  whether  the  lands  granted 
by  said  government  embrace  all  of  the  land  sued  for,  or  only  a  por- 
tion thereof.    This  became  an  issue  of  fact. 

The  decision  of  the  question  of  fact  involved  depends  upon  whether 
or  not  the  land  sued  for  was  embraced,  either  by  actual  survey,  or,  in 
the  absence  of  actual  survey,  whether  it  was  intended  to  be  embraced 
in  the  field  notes  shown  in  said  original  grant. 

The  general  description  which  precedes  the  field  notes  in  the  grant, 
is  as  follows:  "On  the  east  side,  this  tract  of  land  is  bounded  by  an 
arm  of  the  sea,  called  Corpus  Christi;  on  the  west  side  by  a  laguna 
called  Bahia  de  los  Laureles,  connected  on  the  south  with  said  same 
arm  of  the  sea,  for  which  reason  this  tract  forms  a  closed  pasture." 

The  evidence  shows  that  the  arm  of  the  sea  above  mentioned  was 
called  laguna  Madre,  and  the  laguna  called  Bahia  de  los  Laureles  is 
also  known  as  the  Agua  Dulce.  The  northwest  corner  of  the  grant, 
known  as  San  Antonio,  and  also  called  Tinaja,  is  marked  by  bearing 
trees  and  a  stone  monument,  and  is  located  on  the  ground  with  reason- 
able certainty.  There  is  nothing  on  the  ground  to  mark  the  location 
of  the  northeast  corner,  called  Petitas. 

There  is  some  discrepancy  in  the  grant  as  to  the  length  of  the  north 
line;  but  it  is  fixed  at  approximately  20,000  varas.  If  this  line  ex- 
tends entirely  across  the  peninsula,  as  claimed  by  the  defendant,  it  is 
in  effect  about  30,000  varas,  making  an  excess  of  some  10,000  varas. 

In  the  northeastern  portion  of  the  grant  there  is  a  large  lake,  known 
as  the  laguna  Larga. 

It  is  the  theory  of  the  State,  either  that  an  actual  survey  was  run 
and  stopped  at  the  distance  of  20,400  varas  from  the  northwest  corner; 
or,  if  there  was  no  actual  survey  run,  that  the  surveyor  mistook  the 
laguna  Larga  for  the  laguna  Madre.  and  called  for  the  latter  by  mis- 
take, actually  intending  only  to  go  to  the  western  side  of  the  laguna 
Larga. 

The  theory  of  the  defendant  is,  either  that  no  actual  survey  was  made 
of  the  entire  north  line,  or  else  that  the  survey  did,  in  fact,  reach  the 
laguna  Madre,  and  that  the  call  for  the  distance  is,  in  either  case,  a 
mistake. 

As  shown  by  the  report  of  the  commissioner  in  the  original  grant, 
the  survey  was  made  in  the  following  manner :  It  began  in  the  morn- 
ing at  the  point  marked  Los  Laureles,  and  extended  east  6500  varas. 
In  the  afternoon  this  line  was  extended  6100  varas  in  the  same  direc- 
tion, and  the  call  at  the  end  of  this  line  is  for  the  laguna  Madre.  The 
surveyor  then  returned  on  this  line  to  the  Mott  indicated,  and  ran 
south  18,700  varas  and  reached  the  Agua  Dulce  or  Bahia  de  los  Laur- 
eles. Being  unable  to  go  further  in  this  direction,  they  then  ran  east 
4900  varas  and  again  reached  the  laguna  Madre.  Retumirg  upon  this 
line  some  distance,  they  then  ran  south  9800  varas,  and  reached  the 
lower  end  of  the  peninsula.  The  surveyor  then  ascertained  that  a  suf- 
ficient amount  of  land  was  not  embraced,  and  found  it  necessary  to 
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include  the  necessary  quantity  on  the  north  end  of  the  grant.  He  then 
returned  to  the  point  from  which  he  began,  and  ran  north  6900  varas, 
and  Running  west  from  that  point  7800  varas,  established  the  northwest 
•corner,  known  as  San  Antonio  or  Tinaja.  The  report  then  states  that 
by  three  surveys  in  the  same  direction  of  7800,  6500  and  6100  varas,  he 
again  reached  the  laguna  Madre  and  the  survey  was  then  closed.  And 
afterwards  a  division  of  the  entire  survey  was  made  between  the  three 
grantees. 

As  we  have  already  stated,  the  distance  called  for  upon  the  north  line 
does  not  reach  the  laguna  Madre  by  about  10,000  varas;  and  it  is  pos- 
sible that  the  theory  insisted  upon  by  the  State,  that  there  was  an  ac- 
tual survey  made  which  stopped  at  this  point,  may  be  true.  If  this 
theory  were  established,  the  State  might  be  able  to  recover,  because  in 
some  cases,  a  call  for  distance,  when  shown  to  be  correct,  will  prevail 
over  a  call  for  natural  objects.  Sloan  v.  King,  1  Texas  Law  Jour.,  605, 
8  Texas  Ct.  Rep.,  460,  and  cases  cited. 

There  are  many  facts  in  the  record,  however,  which,  in  our  opinion, 
clearly  warranted  the  lower  court  in  concluding  either  that  an  actual 
survey  of  this  entire  line  was  not  made,  or  that  if  it  was  made  it  actu- 
ally extended  to  the  shore  of  the  laguna  Madre.  It  will  be  noted  that 
the  last  call  upon  the  north  line  is  precisely  the  same  length  as  the 
last  call  upon  the  first  north  line  run  by  the  surveyor,  that  is  122  cords 
or  6100  varas.  This  is  a  rather  striking  coincidence,  and  plight  indi- 
cate that  the  surveyor  did  not  in  fact  run  this  portion  of  the  line,  but 
simply  assumed  that  the  east  line  of  the  survey  was  practically  a  straight 
line,  and  inserted  the  length  from  the  line  previously  run,  in  fact  in- 
tending it  to  extend  to  the  laguna  Madre.  If  this*  were  true,  the  de- 
fendants would  be  entitled  to  recover.  Boone  v.  Hunter,  62  Texas, 
589. 

If,  however,  an  actual  survey  of  this  line  was  made,  there  was  abun- 
dant evidence  to  authorize  the  lower  court  in  finding  that  the  surveyor 
did  not  stop  at  the  west  side  of  the  laguna  Larga,  as  insisted  by  the 
State,  but  reached  the  shore  of  the  laguna  Madre.  The  description  of 
the  laguna  Madre  as  the  eastern  boundary  of  the  survey  is  so  full  and 
specific  that  it  renders  it  improbable  that  the  surveyor  mistook  the 
laguna  Larga  for  this  body  of  water.  In  the  report  contained  in  the 
grant  is  the  following :  "On  the  eastern  part  it  is  bounded  by  an  arm 
of  the  sea  called  Corpus  Christi.  This  is  in  some  places  more  than  two 
leagues  in  width,  and  exceedingly  abundant  in  fish.  On  the  western 
side  it  is  bounded  by  an  arm  of  the  laguna  called  Laureles.  It  may  be 
a  league  wide  in  some  places.  It  rises  and  falls  as  an  inlet  from  the 
aforesaid  arm  of  the  sea,  and  on  the  south  end  the  arm  of  the  laguna 
connects  with  the  arm  of  the  sea,  in  this  manner  forming  an  inclosed 
pasture,  which  has  an  entrance  from  the  north  only." 

In  addition  to  this  description  of  the  laguna  Madre,  there  is  con- 
tained in  the  original  grant  a  map  made  by  the  surveyor,  which  shows 
in  the  northeastern  part  a  body  of  water ;  and  there  is  testimony  in  the 
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record  that  this  body  of  water,  as  shown  in  the  original  map  approx- 
imately represents  the  location  and  shape  of  the  laguna  Larga,  and  indi- 
cates very  strongly  that  the  surveyor  knew  the  location  and  shape  of 
this  body  of  water,  and  did  not  mistake  it  for  the  laguna  Madre. 

The  evidence  also  shows  that  the  land  upon  the  eastern  side  of  the 
peninsula  has  been  gradually  extended  by  the  deposit  of  sand,  and  that 
it  is  considerably  larger  now  than  it  was  100  years  ago  when  the  original 
survey  was  made ;  and  this  would  account,  in  some  degree,  for  the  dis- 
crepancy in  the  length  of  the  north  line. 

It  may  also  be  true,  as  suggested  above,  that  the  surveyor  having 
surveyed  the  first  line,  in  giving  the  distance  of  the  north  line  assumed 
that  the  east  line  of  the  survey  ran  directly  north  and  south.  If  this 
be  true,  it  would  account  largely  for  the  discrepancy,  because  the  dist- 
ance from  the  eastern  extremity  of  the  first  line  to  the  laguna  Madre 
would  probably  not  be  more  than  half  as  great  as  the  distance  from  the 
northeast  corner,  as  claimed  by  the  State,  to  said  body  of  water;  the 
course  of  the  laguna  Madre  being*  northeast  and  southwest,  instead  of 
north  and  south.  However,  whether  the  discrepancy  can  be  accounted 
for  or  not,  we  are  satisfied  that  the  evidence  in  the  record  abundantly 
warranted  the  lower  court  in  finding  that,  either  by  actual  survey  or 
according  to  the  intention  of  the  parties,  the  north  line  extended  en- 
tirely across  the  peninsula,  and  that  the  survey  embraced  all  of  the 
land  sued  for. 

It  is  further  contended  by  the  State  that  it  was  entitled  to  recover 
the  land  built  up  on  the  eastern  side  of  said  peninsula  since  the  date 
of  the  grant,  because  the  extension  had  not  been  so  gradual  as  to  make 
it  an  accretion  which  would  belong  to  the  owner  of  the  adjoining  land. 
The  law  applicable  to  this  question  has  been  fully  stated  by  this  court  in 
the  case  of  Denny  v.  Cotton,  3  Texas  Civ.  App.,  634 ;  and,  applying  the 
rules  there  laid  down  to  the  facts  in  the  case,  we  think  it  clear  that  the 
lower  court  was  authorized  in  concluding  that  such  extension  of  the 
land  as  was  shown  belonged  as  an  accretion  to  the  adjoining  owner. 

Finding  no  error  in  the  judgment  it  is  affirmed. 

Affirmed- 
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4G4  White  v.  Simonton. 

A.  White  y.  J.  M.  Simonton  et  al. 

Decided  February  10,  1904. 

1*— Assignment  of  Error— Special  Findings. 

Assignments  of  error,  based  on  the  overruling  of  objections  to  evidence 
and  of  a  motion  for  new  trial  and  the  refusal  of  requested  instructions,  pre- 
senting the  claim  that  a  deed  to  the  daughter  of  grantor  conveying  certain 
land,  etc.,  as  constituting  "fully  her  pro  rata  share  of  my  estate,  real  and 
personal,"  embraced,  in  law,  only  her  share  of  the  interest  of  the  grantor 
in  the  community  property  of  himself  and  his  deceased  wife,  and  could  not 
be  shown  by  parol  evidence  to  have  been  intended  as  a  satisfaction  of  her 
entire  interest  in  the  community  property,  should  be  considered,  though  no 
attack  was  made  on  a  special  finding  of  the  jury,  upon  such  evidence,  that 
by  "my  estate"  the  grantor  meant  "the  entire  community  estate." 

2d — Trespass  to  Try  Title— Pleading — Deed — Mistake. 

Under  a  petition  in  the  ordinary  form  of  trespass  to  try  title,  a  deed  to 
a  granddaughter  of  grantor  named  therein  as  "Willis"  may  be  shown  to  have 
been  so  made  by  mistake,  and  intended  for  his  granddaughter  "Willie." 

3w-^Deed — Estate  for  Life— Remainder  to  Children. 

The  ruling  in  Simonton  v.  White,  93  Texas,  60,  on  former  appeal  of  this 
case,  as  to  the  effect  of  a  deed  for  life  with  remainder  to  the  heirs  of  the 
body  of  grantee,  followed. 

4. — Community  Property — Married  Woman — Estoppel. 

A  married  woman  inheriting  a  part  of  the  interest  of  her  deceased  mother 
in  community  property,  and  receiving  from  her  father  a  deed  to  land,  in  full 
satisfaction  of  her  interest  in  his  estate,  which  conveyed  to  her  for  life  only, 
with  remainder  to  the  heirs  of  her  body,  was  not  estopped  by  parol  evidence 
showing  that  she  and  her  sisters,  to  whom  the  father  also  made  conveyances, 
accepted  those  deeds  as  full  settlement  by  the  father  for  their  entire  interest 
in  the  community  property;  as  to  the  Interest  inherited  from  her  mother,  her 
absolute  title  could  not  be  reduced  to  a  life  interest  by  such  estoppel;  and 
her  conveyance,  joined  by  her  husband,  passed  title  in  fee  to  such  interest 
derived  from  the  mother  though  the  deed  from  the  father  limited  her  to  a 
life  estate. 

5. — Attorney — Minor— Pleading. 

The  attorney  for  minor  litigants  could  not  have  judgment  awarding  them 
one -half  of  the  real  estate  recovered  for  their  clients,  where  they  were  not 
made  parties  to  the  suit  and  had  no  pleadings  entitling  them  to  such  relief. 

Appeal  from  the  District  Court  of  Milam.  Tried  below  before  Hon. 
J.  C.  Scott. 

Judge  Streetman,  having  been  of  counsel,  did  not  sit;  and  Bobert  G. 
West,  Esq.,  was  commissioned  as  Special  Associate  Justice  in  his  place. 

Henderson,  Streetman  &  Freeman,  for  appellant. 

Monta  J.  Moore  and  L.  C.  McBride,  for  appellees. 

WEST,  Special  Associate  Justice. — This  is  an  action  of  trespass 
to  try  title  for  200  acres  of  land  in  Milam  County.  This  is  the  third  ap- 
peal. See  49  S.  W.  Eep.,  269 ;  67  S.  W.  Rep.,  1000 ;  93  Texas,  50.  "Upon 
the  last  trial  the  cause  was  submitted  to  the  jury  upon  special  issues, 
and  judgment  was  rendered  in  favor  of  the  appellees  for  the  land  and 
for  $470  rent,  against  the  appellant  White  and  the  sureties  on  his  re- 
plevy bond,  the  land  having  been  sequestered  by  the  appellees  and  re- 
plevied by  the  appellant.    The  judgment-  also  contains  recitals  to  the 


White  v.  Simonton1.  465 

effect  that  it  having  been  made  to  appear  that  the  attorneys  for  appellees 
have  a  one-half  interest  in  the  recover;  and  judgment  awarded  to  the 
appellees,  and  that  their  claim  and  interest  is  just,  it  is  decreed  that 
one-half  of  the  judgment  and  recovery  shall  inure  to  their  benefit  in 
equal  proportions.  Prom  this  judgment  White  prosecutes  this  appeal. 
Under  our  view  of  the  case,  the  following  conclusions  of  fact  only 
will  be  necessary : 

Conclusions  of  Fact — 1.  On  September  2,  1892,  W.  J.  Gentry,  the 
father  of  Mrs.  Ava  Anna  Simonton,  and  grandfather  of  the  plaintiffs, 
executed  and  delivered  his  deed  to  the  200  acres  of  land  sued  for.  This 
deed  is  as  follows : 

"The  State  of  Texas,  County  of  Milam.  Know  all  men  by  these 
presents  that  I,  W.  J.  Gentry,  of  the  county  of  Milam  and  State  afore- 
said, for  and  in  consideration  of  the  love  and  affection  and  duty  as  a 
father  towards  my  daughter,  Ava  Anna  Simonton,  her  children,  Willis, 
David,  Curry  and  Prince,  have  granted  as  a  gift  and  conveyed  by  these 
presents  do  grant,  give  and  convey  unto  the  said  Ava  Anna  Simonton 
and  her  bodily  heirs,  of  the  county  of  Milam  and  State  of  Texas,  all 
that  certain  tract  or  parcel  of  land  lying  and  being  situated  in  the 
county  of  Milam  and  being  a  part  of  the  Reuben  Fisher  League.  [The 
field  notes  are  omitted.]  Now  the  above  described  land  and  premises, 
together  with  other  valuable  stock  and  property  heretofore  given, 
granted,  released  unto  my  daughter,  the  said  Ava  Anna  Simonton,  con- 
stitute fully  her  pro  rata  share  of  my  estate,  real  and  personal.  Now 
the  above  mentioned  land  and  property  hereby  conveyed  is  not  to  be 
traded  or  sold,  but  the  produce  of  the  same  are  to  go  to  the  support  of 
the  said  Ava  Anna  Simonton  and  her  family  during  her  natural  life, 
and  at  her  death  to  be  equally  and  impartially  divided  between  her  bod- 
ily heirs. 

"To  have  and  to  hold  the  above  described  premises,  together  with  all 
and  singular  the  rights  and  appurtenances  thereunto  in  anywise  belong- 
ing unto  the  said  Ava  Anna  Simonton,  her  bodily  heirs  forever.  And  I 
do  hereby  bind  my  heirs,  executors  and  administrators  to  warrant  and 
forever  defend  all  and  singular  the  said  premises  unto  the  said  Ava 
Anna  Simonton,  her  bodily  heirs,  against  every  person  whomsoever  law- 
fully claiming  or  to  claim  the  same  or  any  part  thereof. 

"Witness  my  hand,  Baileyville,  Texas,  2d  day  of  September,  'A.  D. 
1892.    W.  J.  Gentry." 

2.  On  the  same  day  Gentry  executed  and  delivered  to  his  other  two 
daughters,  two  other  deeds  of  gift,  whereby  he  gave  to  Mrs.  Taylor  Zera 
Gentry  275  acres  and  to  Mrs.  Asberry  (Mary  Gentry)  225  acres.  These 
two  deeds  contained  a  recital  to  the  effect  that  the  land  was  conveyed  to 
the  grantee  "as  her  pro  rata  share  of  the  estate  owned  and  controlled  by 
me"  (the  grantor). 

3.  All  three  tracts  of  land  were  the  community  property  of  W.  J. 
Gentry  and  his  deceased  wife,  the  latter  having  died  in  1890,  intestate. 

34   Civ.— ?o 
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The  heirs  of  Gentry  and  his  wife  were  these  three  daughters.  (Sentry 
himself  died  in  January,  1896.  There  was  no  administration  on  Gen- 
try's estate,  nor  on  that  of  his  wife.  The  lands  given  to  each  of  the 
daughters  was  of  about  equal  value.  Before  his  death  Gentry  had  given 
to  Mrs.  Simonton  about  $500  worth  of  personal  property. 

4.  Over  objections  of  appellant  it  was  shown  that  at  the  time  the 
three  deeds  were  drawn  by  Mr.  Askew,  a  notary  public  and  friend  of  Mr. 
Gentry,  and  who  was  accustomed  to  draw  his  papers  for  him,  that  Gen- 
try stated  that  he  wanted  to  draw  the  deeds  up  $o  as  to  make  a  division 
of  all  the  lands  owned  and  controlled  by  him,  and  to  have  the  lands  con- 
veyed to  Mrs.  Simonton  fixed  so  that  they  could  not  be  disposed  of  by 
her  husband  or  herself  and  would  go  to  the  children  after  her  death. 
Gentry  wanted  to  deed  away  all  of  his  lands,  and  settled  with  his  three 
children,  and  especially  with  Mrs.  Simonton,  whose  husband  threatened 
litigation,  so  that  she  would  have  no  interest  in  the  estate  left.  It  seems' 
that  this  division  of  the  lands  had  been  talked  over  between  Gentry  and 
his  children  before  the  deeds  were  made,  and  was  satisfactory  to  all 
three  of  the  daughters. 

5.  Mrs.  Simonton  and  her  family  had  been  living  on  the  200  acres 
of  land,  cultivating  about  thirty  acres  of  it,  for  several  years  prior  to 
the  date  of  the  deed,  paying  no  rent  to  anyone,  and  she  and  her  husband 
remained  in  possession  up  to  the  time  that  they  sold  the  land,  a  part  to 
White  directly,  and  a  part  to  one  Drennan,  from  whom  White  after- 
wards purchased. 

6.  The  other  two  daughters  took  possession  of  their  tracts  and  all 
three,  as  well  as  their  husbands,  have  acquiesced  in  the  division  made 
by  their  father,  as  evidenced  by  the  deeds,  and  claimed  none  of  the  lands, 
except  those  deeded  to  them  respectively. 

7.  Simonton  and  his  wife  were  anxious  to  sell  the  land,  and  stated 
to  White  that  the  title  was  good.  White  had  heard  that  the  title  was 
disputed,  and  before  buying  he  advised  with  reputable  attorneys,  and 
was  tqjd  that  the  title  was  good,  and  he  finally  purchased  all  of  the  lands 
by  warranty  deeds,  as  already  stated,  from  Simonton  and  wife,  paying 
therefor  about  $2500. 

Conclusions  of  Law. — 1.  At  the  outset  appellee's  counsel  insist  that 
we  should  ignore  all  assignments  of  error,  for  the  reason  that  the  judg- 
ment is  supported  by  the  special  findings  of  the  jury,  and  no  attack  was 
made  thereon  in  the  trial  court.  There  might  be  force  in  this  position 
if  it  were  borne  out  by  the  record.  In  so  far  as  the  deed  from  Gentry  to 
Mrs.  Simonton  and  her  children  was  concerned,  the  only  issue  presented 
to  the  jury  was  whether  or  not,  by  the  use  of  the  term  "my  estate,"  the 
grantor,  Gentry,  meant  the  entire  community  estate  of  himself  and  his 
deceased  wife,  or  did  he  mean  simply  his  own  interest  in  the  community 
estate.  The  jury's  reply  to  this  issue  was:  "He  meant* the  entire  com-. 
munity  estate."     All  the  testimony,  outside  of  that  on  the  issue  of 
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White's  good  faith  as  a  purchaser,  rents  and  improvements,  was  directed 
to  this  question. 

Appellant  objected  to  any  testimony  bearing  on  the  matter  as  varying 
the  terms  of  the  deed,  which  he  claimed  was  unambiguous.  By  special 
charges,  he  sought  to  present  his  phase  of  the  case  to  the  jury,  and  espe- 
cially insisted  that  the  deed  conveyed  only  Gentry's  individual  interest 
in  the  community  estate.  Furthermore,  in  his  motion  for  new  trial  he 
again  renewed  all  these  objections,  and  it  was  there  contended  that  the 
finding  of  the  jury  was  contrary  to  the  evidence.  Finally  appellant, 
by  a  motion,  urged  that  even  under  the  finding  of  the  jury  he  was  still 
entitled  to  one-half  the  land.  Inasmuch,  therefore,  as  the  record  clearly 
shows  that  appellant  was  protesting  all  the  time  in  the  lower  court,  we 
think  we  must  examine  the  assignments. 

2.  It  is  contended  that  judgment  should  not  have  been  rendered  for 
appellee,  Willie  Simonton,  because  she  is  not  named  as  a  grantee  in  the 
deed  from  her  grandfather,  and  in  the  absence  of  allegation  setting  forth 
the  fact,  testimony  would  not  be  admissible  to  show  that  the  grantee  in 
the  deed  named  Willis,  was  really  Willie.  We  can  not  assent  to  this 
view.  The  petition  alleges  her  real  name  as  Willie.  It  is  manifest  from 
the  deed  from  the  grandfather  that  the  grantees  were  his  grandchildren, 
the  children  of  his  daughter,  Mrs.  Simonton,  and  that  the  name, 
through  mistake  of  the  person  who  drew  the  deed,  was  inserted  Willis, 
instead  of  Willie.  In  Stokes  v.  Eiley,  68  S.  W.  Rep.,  704,  under  a  peti- 
tion in  ordinary  form  of  trespass  to  try  title,  oral  testimony  was  ad- 
mitted-to  show  that  by  mistake  the  name  of  A.  Z.  Eeedy  was  inserted  as 
lessee,  when  in  fact  the  real  name  of  the  lessee  was  A.  Z.  Reeder.  See 
also  1  Devlin  on  Deeds,  sec.  209. 

3.  The  main  question  for  our  consideration  as  the  case  is  presented 
by  the  record,  is,  what  effect  shall  be  given  to  the  deed  from  Gentry  to 
Mrs.  Simonton  and  her  children,  in  view  of  the  evidence  which  shows 
that  it  was  the  purpose  of  Gentry,  notwithstanding  the  use  of  the  words 
"my  estate,"  to  convey  not  only  his  own  interest  in  the  land,  but  that  of 
his  deceased  wife  also. 

The  Supreme  Court  in  Simonton  v.  White,  93  Texas,  50,  held  that 
the  language  of  this  deed  placed  the  title  in  Mrs.  Simonton  for  life, 
with  remainder  in  fee  to  her  children,  and  that  if,  in  violation  of  the 
prohibition  therein  contained  against  her  alienating  her  life  interest, 
she  sought  to  sell  the  land,  the  children  could  forthwith  recover  the  same. 
This  ruling  is  binding  on  us,  and  hence  we  overrule  all  of  appellant's 
assignments  seeking  to  again  review  this  action. 

The  effect  then  of  the  decision  of  the  Supreme  Court  is  to  vest  title  in 
the  appellees  as  to  Gentry's  one-half  interest  in  the  land,  subject,  of 
course,  to  Mrs.  Simonton's  life  interest ;  and  the  only  question  is  as  to  the 
title  to  the  ather  half  belonging  to  his  wife,  and  which  at  her  death  be- 
came vested  in  her  three  daughters,  and  by  the  common  understanding 
and  conduct  between  the  three  in  accepting  each  a  tract  of  land  of  equal 
value,  was  in  Mrs.  Simonton.    In  view  of  the  clause  in  the  deeds  from 
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Gentry  to  her  two  sisters,  viz.,  "as  her  pro  rata  share  of  the  estate  owned 
and  controlled  by  me,"  while  in  the  Simonton  deed  the  clause  was,  "con- 
stituted fully  her  pro  rata  share  of  my  estate,  real  and  personal/'  on 
the  last  appeal  this  court  held  that  the  interest  of  Gentry  only  was  in- 
tended and  referred  to  in  the  deed.  67  S.  W.  Rep.,  1073.  This  ruling 
was  based  on  the  construction  of  the  three  deeds  alone,  without  any 
other  testimony  being  offered. 

Counsel  for  appellee  insist  that,  in  view  of  the  testimony  (on  the  last 
trial  admitted  over  the  objection  of  appellant)  which  shows  Gentry  in- 
tended also  to  convey  his  wife's  interest  in  the  land,  and  that  Mrs.  Si- 
monton accepted  the  deed  from  her  father  as  survivor  in  community, 
as  a  settlement  of  her  interest  in  the  entire  community  estate,  that  this 
operated  to  divest  her  of  all  prior  interest  therein,  including  this  200- 
acre  tract,  and  that  her  conduct  was  such  that  she  elected  to  take  this 
land,  and  hence  the  conveyance  covers  the  entire  tract. 

Appellant,  on  the  other  hand,  maintains  that  the  deed  from  Gentry 
to  Mrs.  Simonton  and  her  children  is  unambiguous  and  vests  title,  in 
any  event,  only  to  Gentry's  one-half  interest;  that  parol  testimony  was 
not  admissible  to  vary  or  explain  its  terms;  that  the  evidence  failed  to 
show  a  settlement  between  Gentry,  as  survivor  in  community,  and  his 
three  children,  and  especially  Mrs.  Simonton,  and  that,  in  any  event, 
even  though  the  testimony  be  considered,  the  conduct  of  Mrs.  Simon- 
ton, not  being  tainted  with  actual  fraud  on  her  part,  was  not  such 
as  would  debar  her,  when  joined  by  her  husband,  from  making  convey- 
ance of  the  interest  she  inherited  from  her  mother.  It  is  unnecessary, 
we  think,  in  view  of  the  trend  of  the  decisions  of  our  Supreme  and  ap- 
pellate courts,  to  consider  any  other  question  than  whether  or  not  Mra, 
Simonton  was  by  her  conduct  estopped  from  conveying  the  interest  in 
the  land  that  she  inherited  from  her  mother. 

The  elements  essential  to  the  equitable  estoppel  of  a  married  woman 
have  been  so  often  discussed  in  the  decisions  of  the  Supreme  Court  that 
we  need  not  elaborate  them  here.  The  evidence,  in  effect,  shows  that  at 
the  time  of  the  execution  of  the  deed  Gentry  owned  one-half  of  the  land, 
Mrs.  Simonton  the  remainder.  Gentry  makes  a  deed  by  which  it  is  con- 
tended the  interest  of  Mrs.  Simonton  passes  to  third  parties,  her  chil- 
dren, save  there  is  given  her  an  inalienable  life  interest.  The  effect  is 
to  cause  her  to  transfer  a  large  part  of  her  interest  in  her  separate  estate 
to  third  parties  without  written  conveyance  executed  by  her,  and  with- 
out being  joined  by  her  husband,  in  accordance  with  the  statute.  Mrs. 
Simtfuton,  in  order  to  obtain  a  life  interest  in  the  100  acres  from  her 
father,  must  give  at  least  part  of  her  land  to  her  children.  Can  it  be 
legally  done  in  this  manner?  Can  Mrs.  Simonton  modify  or  diminish 
her  interest  in  her  separate  real  property,  and  transfer  a  portion  thereof 
to  her  children  by  merely  accepting  this  deed  from  her  father? 

Is  it  not,  to  use  the  language  of  Judge  Williams  in  Cauble  v.  Wo*- 
sham,  70  S.  W.  Rep.,  738,  "only  a  mistaken  attempt  to  obtain  the  title 
of  a  married  woman  by  an  ineffectual  method  ?"    Pryor  v.  Pendleton, 
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92  Texas,  384,  and  Grandjean  v.  City  of  San  Antonio,  91  Texas,  433, 
it  is  insisted,  are  opposed  to  what  we  believe  is  the  law  in  Texas,  that 
a  married  woman  can  not  be  bound  by  her  conduct  to  have  divested  her- 
self of  title  to  her  separate  real  estate  in  the  absence  of  actual  fraud, 
save  in  the  manner  prescribed  by  the  statute.  Both  cases  are  distin- 
guishable from  the  one  before  us.  In  Pryor  v.  Pendleton,  the  married 
woman  accepted  by  an  instrument  in  writing,  in  which  she  was  joined  \ 

by  her  husband,  under  the  father's  will,  personal  property  which  she 
otherwise  would  not  have  received.  She  was  not  required,  as  is  the  case 
here,  if  appellees'  contention  be  correct,  to  surrender  at  least  a  part  of 
her  separate  real  estate  and  turn  the  same  over  to  third  parties. 

In  Grandjean  v.  San  Antonio,  she  was  held  to  be  estopped  from  claim- 
ing title  to  her  separate  property  required  as  a  street,  as  against  the  city, 
which  contended  that  she  was  bound,  having  received  her  share  of  the 
money  awarded  under  a  condemnation  proceeding  to  which  she  was  not 
a  party.  The  court,  however,  bases  its  decision  on  the  right  of  the  city 
as  a  public  corporation  to  exercise  its  power  of  eminent  domain,  which 
only  requires  that  compensation  be  made,  and  does  not  involve  the  ne- 
cessity of  a  written  conveyance. 

Says  the  court :  "If  the  rights  of  the  parties  were  to  be  determined 
upon  the  principles  governing  conveyances  of  real  estate,  the  separate 
property  of  a  married  woman,  the  point  would  not  be  difficult  to  resolve. 
The  rule  in  this  State,  as  in  many  other  jurisdictions,  is  that  the  title 
of  a  feme  covert  to  her  real  estate  will  neither  pass  nor  be  affected  by 
her  attempted  conveyance,  except  by  a  deed  duly  acknowledged  by  her 
upon  privy  examination  and  duly  certified.  Neither  a  deed  not  duly 
acknowledged,  nor  the  reception  and  appropriation  by  her  of  the  con- 
sideration, nor  her  subsequent  acts  showing  her  acquiescence,  nor  all 
these  together  will  estop  her  from  asserting  her  title.  A  contrary  rule 
would  enable  that  to  be  done  indirectly  which  the  statute  declares  shall 
be  done  only  by  a  certain  method,  and  would  defeat  the  purpose  of  the 
law."  See  also  Stone  v.  Sledge,  87  Texas,  49;  Kellett  v. -Trice,  95 
Texas,  160 ;  Watkins  v.  Watson,  86  Texas,  194 ;  Cauble  v.  Worsham,  70 
S.  W.  Rep.,  737. 

We  therefore  conclude  that,  controlled  by  the  weight  of  authority, 
and  waiving  all  questions  of  settlement  between  Gentry  and  Mrs.  Si- 
monton as  to  Mrs.  Gentry's  interest  in  the  land,  and  conceding  that  the 
testimony  was  admissible  to  explain  what  Gentry  meant  by  the  words 
"my  estate"  in  the  deed,  we  must  still  hold  that  the  conveyance  from 
Mrs.  Simonton  and  her  husband,  under  which  the  appellant  claims, 
vested  title  in  him  to  that  part  of  the  land  which  was  inherited  from 
her  mother. 

4.  The  assignments  of  error  questioning  the  sequestration  proceed- 
ings it  is  unnecessary  to  consider.  Besides,  the  sureties  on  appellant's 
replevy  bond  have  not  appealed,  and  certainly  appellant  himself  can 
not  complain. 
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The  amount  of  rent  may  be  settled  on  another  basis,  in  view  of  our 
holding  that  the  parties  are  tenants  in  common. 

5.  We  hold  that  that  part  of  the  judgment  wherein  it  is  decreed 
that  one-half  of  the  recovery  in  favor  of  appellees  shall  inure  to  the 
benefit  of  their  attorneys  jp  erroneous.  The  appellees  are  all  minors, 
and  the  attorneys  themselves  were  not  before  the  court  as  parties,  and 
there  is  no  pleading  warranting  such  finding.  In  addition,  we  doubt 
whether,  in  any  event,  the  attorneys  would  be  entitled  to  such  relief. 
Glasgow  v.  McKinnon,  79  Texas,  117. 

The  judgment  of  the  District  Court  is  reversed,  and  judgment  is  here 
rendered  vesting  title  to  the  lands  in  controversy,  one-half  in  the  ap- 
pellees, subject  to  the  life  estate  of  their  mother,  and  the  title  to  the 
other  half  in  the  appellant,  and  the  cause  is  remanded  to  the  lower  court 
for  the  sole  purpose  of  settling  questions  of  rent,  improvements  and 
other  issues  and  for  partition,  if  desired. 

Reversed  and  rendered. 

Writ  of  error  applied  for  by  appellee  (Simonton  v.  Whit^)  was  re- 
fused by  the  Supreme  Court,  April  2«S,  1D04. 
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Phoenix  Assurance  Company  of  London  v.  M.  Stenson. 

Decided  February  10,  1904. 

1. — Insurance— Evidence— Charge. 

evidence  in  an  insurance  case  held  not  to  warrant  a  .peremptory  instruc- 
tion to  And  for  defendant.  * 

2-— Insurance— Preservation  and  Appraisement  After  Fire— Admission. 

An  insurer,  having;  admitted  liability  except  so  far  as  It  might  establish 
its  defenses  thereto,  had  the  burden  of  showing  a  substantial  breach  of  a 
clause  in  the  policy  relied  on  in  defense  requiring  the  insured  to  preserve 
the  property  not  destroyed  and  submit  to  appraisement  in  case  of  disagree- 
ment as  to  Its  value;  and  this  burden  was  not  met  where,  after  keeping  It 
for  three  days,  without  demand  for  an  appraisement,  he  sold  it  to  a  cred- 
itor,— such  time  being  not  an  unreasonable  one  for  the  Insurer  to  decide 
whether  to  demand  an  appraisement. 

3^— Insurance—  Inventory— Policy  Construed. 

A  clause  in  an  insurance  policy  required  the  assured  to  preserve  accounts 
from  date  of  inventory  "and  also  from  date  of  last  preceding  inventory,  if 
such  has  been  taken,  and  during  the  continuance  of  this  policy,"  and  to  keep 
and  produce  "such  books  and  inventory,  and  also  the  last  preceding  inven- 
tory, if  such  has  been  taken"  under  peril  of  avoiding  the  policy.  Held,  under 
the  rule  requiring  warranty  clauses  to  be  construed  most  strongly  against 
the  insurer,  that  this  required  the  production  of  only  the  inventory  last  taken, 
where  but  one  was  taken  during  the  continuance  of  the  policy. 

4-— Charge. 

An  instruction  stating  the  matters  required  of  a  party  in  the  exact  lan- 
guage of  his  contract  undertaking  them,  may  be  objectionable  for  that  very 
reason,  where  only  substantial  compliance  could  be  required  of  him. 

Appeal  from  the  District  Court  of  Palls.  Tried  below  before  Hon. 
Sam  E.  Scott. 

Alexander  &  Thompson,  Z.  7.  Harlan,  and  C.  F.  Thomas,  for  ap- 
pellant. 

Clark  &  Bolinger  and  H.  N.  Atkinson,  for  appellee. 

KEY,  Associate  Justice. — This  is  a  suit  on  two  fire  insurance  poli- 
cies, and  resulted  in  a  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  has  prosecuted  a  writ  of  error.  In  order  to  obtain 
the  right  to  open  and  close  the  argument  before  the  jury,  the  defendant 
filed  in  the  court  below  a  written  admission  under  rule  31,  admitting 
that  the  plaintiff  was  entitled  to  recover  the  amount  sued  for,  unless  the 
defendant  established  by  proof  one  or  more  of  the  defenses  affirmatively 
pleaded  by  it. 

The  trial  judge  instructed  the  jury  to  find  for  the  plaintiff,  unless  it 
was  made  to  appear  that  he  caused  the  burning  of  the  property  covered 
by  the  policies. 

The  defendant  pleaded  breaches  of  the  iron  safe  clauses  and  the 
clauses  in  reference  to  appraisement  and  salvage,  and  requested  several 
instructions  on  those  subjects,  which  instructions  were  refused.  All  ex- 
cept two  directed  a  verdict  for  the  defendant.  The  two  referred  to  read 
as  follows: 

"The  policies  sued  on  provide  that  in  the  event  of  a  fire  the  assured 
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shall  separate  the  damaged  from  the  undamaged  personal  property,  put 
it  in  good  order,  make  a  complete  list  of  the  same,  showing  the  quantity 
and  cost  of  each  article,  and  the  amount  of  damage  thereto.  And  they 
further  provide  that  the  amount  of  loss  shall  be  ascertained  or  esti- 
mated by  the  insured  and  the  insurer;  or,  if  they  differ,  then  by  ap- 
praisement; and  that  when  this  value  and  damage  has  been  ascertained, 
it  shall  be  optional  with  the  insurance  company  to  take  all  or  any  part 
of  the  articles  at  such  ascertainment  or  appraised  value.  If  you  find 
and  believe  from  the  evidence  that  the  assured  6old  and  disposed  of  the 
property  not  destroyed  by  the  fire  after  the  fire,  and  without  giving  the 
insurance  company  an  opportunity  to  ascertain  the  value  of  the  same, 
and  without  giving  the  insurance  company  the  opportunity  to  take  the 
same  at  its  then  value,  then  you  will  find  a  verdict  for  defendant.  In 
this  connection  you  are  instructed  that  the  insurance  company  would 
have  a  reasonable  time  after  the  fire  in  which  to  ascertain  with  tljp  as- 
sured the  damage  done  by  the  fire,  and  the  value  of  the  property  not 
destroyed." 

.  "You  are  instructed  in  this  case  that  the  policies  sued  on  provide 
that  the  assured  shall,  if  he  has  taken  two  inventories  in  his  business 
described  in  the  policies  sued  on,  preserve  and  present  them  and  each 
inventory  after  the  fire  to  the  insurance  company,  or  the  policies  shall 
be  null  and  void.  They  also  provide  that  the  assured  shall  keep  a 
record  of  all  his  purchases  and  all  his  sales  made  from  the  taking  of 
next  to  the  last  inventory  up  to  the  fire,  and  shall  preserve  said  record 
and  present  the  same  to  the  insurance  company  after  the  fire.  If  you 
find  and  believe  from  the  evidence  that  the  assured  did  take  an  inven- 
tory  in  January,  1896,  and  that  he  omitted  to  keep  said  inventory  in  a 
fireproof  safe  at  night  and  at  all  times  when  the  store  was  not  actually 
open  for  business;  and  that  the  fire  which  destroyed  the  insured  prop- 
erty occurred  at  a  time  when  the  store  was  not  actually  open  for  busi- 
ness; and  that  said  inventory  was  destroyed  by  said  fire;  and  that  the 
same  has  not  been  produced  to  the  insurance  company  since  said  fire; 
then  your  verdict  will  be  for  the  defendant. 

"You  are  further  instructed  that  if  you  find  and  believe  from  the  evi- 
dence that  the  records  kept  by  the  assured  in  his  business  did  not  show 
all  his  purchases  made  from  the  taking  of  the  inventory  of  January, 
1896,  then  your  verdict  will  be  for  the  defendant. 

"You  are  further  charged  that  if  you  find  and  believe  from  the  evi- 
dence that  the  record  as  kept  by  the  plaintiff  in  his  business  described 
in  the  policies  sued  on  did  not  contain  a  complete  record  of  his  sales 
made  from  the  taking  of  said  next  to  the  last  inventory,  then  you  will 
find  for  the  defendant." 

Each  policy  contains  the  following  provision : 

"Iron  Safe  Clause. — The  following  covenant  and  warranty  is  hereby 
made  a  part  of  this  policy : 

"(1)  The  assured  will  take  a  complete  itemized  inventory,  of  the 
stock  on  hand  at  least  once  in  each  calendar  year,  and  unless  such  in- 


Phoenix  Assurance  Co.  v.  Stenson.  473 

ventory  has  been  taken  within  twelve  calendar  months  prior  to  the  date 
of  this  policy,  one  shall  be  taken  in  detail  within  thirty  days  from  the 
issuance  of  this  policy,  or  this  policy  shall  be  null  and  void  from  such 
date,  and  upon  demand  of  the  assured  the  unearned  premium  from  such 
date  shall  be  returned. 

"(2)  The  assured  shall  keep  a  set  of  books,  which  shall  clearly  and 
plainly  present  a  complete  record  of  business  transacted,  including  all 
purchases,  sales  and  shipments,  both  for  cash  and  credit,  from  date  of 
inventory,  as  provided  for  in  the  first  section  of  this  clause;  and  also 
from  date  of  last  preceding  inventory,  if  such  has  been  taken,  and  dur- 
ing the  continuance  of  this  policy. 

"(3)  The  assured  shall  keep  such  books  and  inventory,  and  also  the 
last  preceding  inventory,  if  such  has  been  taken,  securely  locked  in  a 
fireproof  safe  at  night,  and  at  all  times  when  the  building  mentioned 
in  this  policy  is  not  actually  open  for  business;  or  failing  in  this,  the 
assured  will  keep  such  books  and  inventories  in  some  place  not  exposed 
to  fire  which  will  destroy  the  aforesaid  building,  and  unless  such  books 
and  inventories  are  produced  and  delivered  to  this  company  for  exam- 
ination after  loss  or  damage  by  fire  to  the. personal  property  insured 
hereunder,  this  policy  shall  be  null  and  void,  and  no  suit  or  action  shall 
be  maintained  hereon. 

"It  is  further  agreed  that  the  receipt  of  such  books  and  inventories, 
and  the  examination  of  same,  shall  not  be  an  admission  of  any  liability 
under  the  policy,  nor  a  waiver  of  any  defense  to  the  same. 

"This  company  shall  not  be  liable  beyond  the  actual  cash  value  of  the 
property  at  the  time  any  loss  or  damage  occurs,  and  the  loss  or  damage 
shall  be  ascertained  or  estimated  according  to  such  actual  cash  value, 
with  proper  deduction  for  depreciation  however  caused,  and  shall,  in  no 
event,  exceed  what  it  would  cost  the  assured  to  repair  or  replace  the 
same  with  material  of  like  kind  and  quantity.  Said  ascertainment  or 
estimate  shall  be  made  by  the  assured  and  this  company,  or  if  they  differ, 
then  by  appraisers,  as  hereinafter  provided,  and  the  amount  of  loss  or 
damages  having  been  thus  determined,  the  sum  for  which  this  company 
shall  be  liable  pursuant  to  this  policy,  shall  be  payable  sixty  days  after 
due  notice,  ascertainment,  estimate  and  satisfactory  proofs  of  the  loss 
have  been  received  by  this  company,  in  accordance  with  the  terms  of 
this  policy.  It  shall  be  optional,  however,  with  this  company  to  take 
all  or  any  part  of  the  articles  at  such  ascertainment  or  appraised  value. 

"If  the  fire  occut  the  assured  shall  give  immediate  notice  of  any  loss 
thereby  to  this  company,  protect  the  property  from  further  damage, 
forthwith  separate  the  damaged  and  undamaged  personal  property,  put 
it  in  the  best  possible  order,  make  a  complete  inventory  of  the  same, 
stating  quantity  and  cost  of  each  article,  and  the  amount  claimed 
thereon. 

"In  the  event  of  disagreement  as  to  the  amount  of  loss,  the  same  shall, 
as  above  provided,  be  ascertained  by  two  competent  and  disinterested 
appraisers,  the  assured  and  this  company  each  selecting  one,  and  the 
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two  so  selected  shall  choose  a  competent  and  disinterested  umpire.  The 
appraisers  together  shall  then  estimate  the  loss,  stating  separately  sound 
value  and  damage,  and  failing  to  agree  shall  submit  their  differences 
to  the  umpire,  and  the  award  in  writing  of  any  two  shall  determine  the 
amount  of  such  loss. 

"This  company  shall  not  be  held  to  have  waived  any  condition  of  this 
policy,  or  any  forfeiture  thereof,  by  any  act  or  proceeding  relating  to 
the  appraisal  or  to  any  examination  herein  provided  for;  and  the  loss 
shall  not  become  payable  until  sixty  days  after  notice,  ascertainment, 
estimate  and  satisfactory  proofs  of  loss  have  been  received  by  this  com- 
pany, including  award  by  appraisers  when  appraisal  has  been  required. 

."No  suit  or  action  on  this  policy  for  the  recovery  of  any  claim  shall 
be  sustainable  in  any  court  of  law  or  equity  until  after  full  compliance 
by  the  assured  with  all  the  foregoing  requirements." 

The  record  contains  testimony  which  supports  the  verdict,  and  the 
latter  is  not  assailed  in  this  court. 

Opinion. — The  first,  second,  third  and  fourth  assignments  of  error- 
complain  of  the  action  of  the  trial  court  in  refusing  special  instructions, 
directing  a  verdict  for  the  defendant.  We  overrule  these  assignmenta 
and  hold  that  the  evidence  was  not  of  a  character  on  any  phase  of  the 
case  to  warrant  a  peremptory  instruction. 

The  fifth  assignment  is  addressed  to  the  action  of  the  court  in  refusing 
the  special  charge  set  out  above  on  the  subject  of  appraisement.  The 
undisputed  testimony  shows  that  the  plaintiff  kept  the  remnant  of  the 
property  that  was  not  destroyed  by  fire  for  three  days,  after  which  he- 
turned  it  over  to  one  of  his  creditors,  for  the  benefit  of  his  creditors.  No. 
testimony  was  offered  tending  to  show  that  during  the  three  days  re- 
ferred to  the  insurance  company  sought  to  avail  itself  of  the  provisions, 
of  the  policy  relating  to  the  undestroyed  property.  The  defendant  did 
not  aver  in  its  answer  that  it  sought  to  avail  itself  of  that  provision  of 
the  policy,  and  that  the  plaintiff  refused  to  agree  with  it  as  to  the  value 
of  the  salvage  and  refused  to  submit  that  question  to  arbitration  in  the 
manner  prescribed  by  the  policy.  It  alleged  that  the  plaintiff  failed  ta 
separate  or  list  the  property,  and  immediately  after  the  fire  sold  and 
disposed  of  it, -thereby  depriving  the  defendant  of  the  opportunity 
granted  under  the  policy  of  taking  the  salvage  at  its  value,  as  provided 
in  the  contract. 

If  not  by  force  of  the  rule  of  law  applicable  to  such  contracts,  then  by 
reason  of  the  terms  of  the  written  admission,  bv  which  the  defendant 
obtained  the  right  to  open  and  close  the  argument,  the  burden  rested 
upon  it  to  show  a  substantial  breach  of  the  provision  of  the  contract  re- 
lied on,  and  this  we  think  the  testimony  failed,  in  essential  particulars, 
to  do.  In  the  absence  of  testimony  showing  unusual  conditions,  we 
think  three  days  was  ample  time  for  the  insurance  company  to  claim 
the  benefit  of  the  provision  of  the  policy  relating  to  salvage;  and  the 
company  remaining  silent  during  all  that  time,  we  think  it  must  be 


Phoenix  Assurance  Co.  v.  Stenson.  475 

held  to  have  waived  its  rights  in  reference  thereto,  and  that  the  plaintiff 
did  not  breach  the  contract  by  disposing  of  the  salvage  as  he  did. 

We  have  also  reached  the  conclusion  that  the  other  special  charge  set 
out  above  was  properly  refused.  Each  policy  required  the  assured  to 
take  an  inventory  once  in  each  calendar  year,  and  required  him  to  keep 
such  inventory,  and  also  the  last  preceding  inventory,  if  such  had  been 
taken,  securely  locked  in  a  fireproof  safe,  etc.  The  first  policy  was 
issued  May  15,  1896,  and  the  second  one  on  September  12,  1896.  The 
testimony  shows  that  two  inventories  had  been  taken,  one  in  January, 
1896,  and  the  other  in  July,  1896.  Thus  it  will  be  seen  that  when  the 
second  policy  was  issued,  two  inventories  had  been  taken  during  the 
calendar  year ;  and  in  reference  to  this  policy,  we  hold  that  the  plaintiff 
was  not  required  to  produce  both,  but  only  the  one  made  July  25,  1896. 
We  so  hold  because  in  our  opinion,  the  clause  of  the  contract  referring 
to  the  "last  preceding  inventory,  if  such  has  been  taken,"  is,  to  say  the 
least,  ambiguous,  and  may  be  construed  to  mean  the  last  inventory  that 
was  taken  before  the  issuance  of  the  policy.  And,  applying  the  rule 
which  requires  warranty  clauses  in  such  contracts  to  be  construed  most 
favorably  in  behalf  of  the  assured,  we  hold  that  such  is  the  meaning  of 
the  clause  referred  to  in  this  contract ;  and  that  when  the  plaintiff  pro- 
duced the  inventory  of  July,  1896,  he  complied  with  that  provision  of 
the  contract  in  so  far  as  concerned  the  policy  issued  in  September,  1896. 
And  as  the  charge  under  consideration  placed  a  different  construction 
on  the  contract,  it  was  properly  refused. 

We  may  also  add  that  while  the  refused  instruction  seems  to  have 
followed  the  language  of  the  contract,  it  was  perhaps  objectionable  for 
that  very  reason.  Substantial  compliance  with  the  provisions  of  the 
contract  was  all  the  duty  that  rested  upon  the  plaintiff,  and  the  jury 
might  have  been  misled  by  the  refused  instruction  on  account  of  its 
literalism. 

There  is  no  assignment  of  error  which  complains  of  the  action  of  the 
court  in  not  submitting  to  the  jury,  under  proper  instructions,  the  issues 
raised  by  the  pleadings  and  evidence  under  the  iron  safe  clause  of  the 
contract,  and  therefore  we  find  it  unnecessary  to  decide  whether  or  not 
the  admissions  made  by  the  defendant,  in  order  to  obtain  the  opening 
and  closing  argument,  eliminated  those  issues  and  narrowed  the  case  to 
the  one  issue  submitted  to  the  jury. 

There  are  some  other  questions  presented  in  the  briefs,  some  of  which 
were  ruled  on  when  the  case  was  here  before,  and  upon  all  of  which  we 
decide  against  plaintiff  in  error. 

These  views  lead  to  the  conclusion  that  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused  by  the  Supreme  Court,  May  2,  1904. 
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First  National  Bank  of  El  Paso  et  al.  v.  Fitzgerald  Moor. 

Decided  February  10,  1904. 

1.— Trustee's  8ale— Agreement  for  Redemption— Inadequacy  of  Price. 

Evidence  considered  and  held  to  sufficiently  support  the  theories  that  a 
purchase  of  property  by  the  creditor  at  a  trustee's  sale  was  upon  agreement 
that  the  debtor  might  redeem  it,  and  also,  that,  if  there  was  no  such  agree- 
ment to  hold  In  trust  by  the  purchaser,  the  debtor  had  been  led  to  permit 
the  property  to  be  sold  at  an  inadequate  price  by  representations  that  after 
the  sale  it  would  be  held  on  such  trust;  for  which  reasons  it  was  proper 
to  refuse  a  peremptory  Instruction  for  defendant  in  a  suit  by  the  debtor  to 
set  aside  or  redeem  from  such  sale. 

2-— Fraud  on  Creditors. 

Evidence  held  not  to  show  such  fraud  on  creditors  in  a  debtor  letting 
his  property  be  sold  under  trust  deed  with  an  agreement  with  the  pur- 
chaser that  he  might  redeem,  as  to  prevent  his  maintaining  suit  to  set  aside 
or  redeem  from  such  sale.  See  also  charge  on  such  subject  neld  properly 
refused. 

3.— 8ame— Charge — Request — Assignment  of  Error. 

The  court  will  not  reverse  because  a  charge  requesting  the  submission 
of  an  issue  was  sufficient  to  call  the  attention  of  the  court  to  the  omission 
and  make  the  same  error,  where  the  error  assigned  is  the  refusal  of  the 
charge  requested,  and  such  charge,  in  the  form  asked,  was  improper. 

4^— Charge  on  Weight  of  Evidence. 

Charge  held  properly  refused  because  making  certain  facts  conclusive 
and  ignoring  contrary  testimony,  and  other  theories,  supported  by  evidence, 
which  might  render  such  facts  inconclusive. 

5^— Trust—  Mortgage—  Degree  of  Proof. 

A  conveyance  absolute  on  its  face  may  be  established  to  be  a  mortgage 
by  preponderance  of  proof;  the  authorities  requiring  clear  and  satisfactory 
evidence  to  engraft  a  trust  upon  a  title  are  inapplicable  to  such  case. 

6.— Fraud— 8ale— Inadequacy  of  Price. 

That  an  agreement  with  a  debtor  to  bid  in  his  property  at  a  sale  and 
to  hold  it  in  trust  for  him  might  be  a  fraud  on  his  creditors,  was  no  ground 
for  refusing  to  set  aside  such  sale,  independent  of  the  existence  of  such 
agreement,  and  because,  by  fraudulent  practices,  he  had  been  brought  to 
permit  the  property  to  be  sold  for  an  inadequate  price. 

7^-Charge— Statute  of  Fraude— Harmless  Error. 

A  charge  giving  a  right  to  recover  on  a  parpl  agreement  which  the  stat- 
ute of  frauds  required  to  be  in  writing,  and  of  which  the  evidence  did  not 
justify  a  submission,  is  held,  in  view  of  the  state  of  the  evidence  here  con- 
sidered, to  be  harmless  error. 

Appeal  from  the  District  Court  of  El  Paso.  Tried  below  before  Hon. 
A.  M.  Walthall. 

Turney  &  Burges,  Beall  &  Kemp,  and  Falvey  &  Davis,  for  appellants. 
Patterson  &  Buckler  and  Clark,  Hawkins  &  Franklin,  for  appellee. 

JAMES,  Chief  Justice. — The  bank  held  notes  of  appellee,  secured 
by  deeds  of  trust  to  W.  H.  Burges,  trustee.  At  the  time  of  the  trustee's 
sale  appellee  also  owed  the  bank  ten  or  twelve  thousand  dollars  of  unse- 
cured indebtedness. 

On  July  1, 1902,  the  trustee  under  one  of  the  deeds  of  trust  on  July  1, 
1902,  sold  the  lot  therein  described  in  block  38,  Mills'  map  of  El  Paso, 
for  $13,500,  and  resold  same  lot  under  the  other  deed  of  trust  for  $250, 


National  Bane  v.  Moor.  477 

and  another  lot  in  same  block  38  for  $17,500,  the  bank  being  the  pur- 
chaser of  all,  and  on  July  2d  he  made  deeds  to  the  bank  for  same. 

Besides  the  above  facts,  the  petition  of  Fitzgerald  Moor,  upon  which 
the  case  was  tried,  alleged  in  substance  that  before,  and  at,  and  after  the 
time  of  said  sales  he  had  an  agreement  with  the  bank  that  the  bank 
should  have  the  sale  made,  buy  in  the  property,  and  hold  the  same  in 
trust  for  plaintiff  until  he  could  redeem  by  paying  the  bank  the  secured 
and  unsecured  indebtedness  of  plaintiff  with  interest  and  expenses. 

That  the  bank  violated  this  agreement  and  on  September  6,  1902, 
made  a  deed  to  defendant,  Waters  Davis,  for  said  lots  in  block  38,  recit- 
ing a  consideration  of  $35,000  in  notes,  and  on  same  day  Davis  executed 
a  deed  to  defendants  Stewart  and  Williams  for  a  half  interest  in  same 
for  a  recited  consideration  of  $25,000,  to  wit,  $15,000  in  cash  and  the 
assumption  of  two  of  Davis*  notes  given  in  his  purchase  of  same,  and 
that  all  of  said  parties  knew  that  the  bank  held  same  in  trust  for  plaintiff 
as  a  mere  mortgage  to  secure  what  plaintiff  owed  the  bank,  and  that  they 
and  the  bank  conspired  to  get  the  title  to  said  property  for  one-third  its 
value;  that  said  property  was  worth  $100,000  and  would  readily  have 
sold  for  $75,000. 

In  a  second  paragraph  of  his  petition  the  plaintiff  charged  that  if 
defendants  should  deny  the  agreement  with  him,  by  which  he  was  to  be 
allowed  to  redeem  said  property,  then  he  charged  that  the  defendant 
Stewart,  who  acted  for  said  bank,  so  acted,  talked  and  dealt  with  him 
in  regard  to  the  matter  as  to  lead  him  to  believe,  and  did  lead  him  to 
believe,  that  he  was  to  have  the  right  to  redeem  said  property  from  said 
sale,  and  that  the  purchase  thereof  by  said  bank  was  for  his  benefit,  and 
that  so  believing  he  made  no  effort  to  induce  other  persons  to  attend 
said  sale  and  bid  on  or  buy  said  property,  and  that  he  could  and  would 
have  procured  others  to  attend  said  sale  and  bid  on  and  buy  said  property 
for  at  least  twice  what  it  did  bring,  had  he  not  been  induced  to  believe 
that  the  said  property  was  to  be  held  in  trust  for  him  by  said  bank  until 
he  could  redeem  it. 

In  a  third  paragraph  of  his  said  petition,  he  alleged  that  it  would  be 
unjust,  unfair  and  inequitable  for  defendants  to  hold  said  property  from 
him,  because  it  was  sold  at  such  a  grossly  inadequate  price  as  to  shock 
the  conscience,  which  was  brought  about  (1)  by  the  fact  that  the  trustee 
Burges  was  also  one  of  the  attorneys  who  held  said  notes  for  collection, 
and  hence  was  not  a  suitable  person  to  act  as  trustee;  (2)  by  the  fact 
that  at  the  time  of  said  sales  there  was  pending  in  the  District  Court 
of  said  county  a  suit  by  one  Lee  Moor  against  the  plaintiff  and  said  bank 
and  others,  wherein  said  Lee  Moor  made  a  false  and  unfounded  claim  to 
an  interest  of  one-third  in  and  to  the  said  property  antedating  said  deeds 
of  trust  and  which  was  calculated  to  cause  said  property  to  bring  an 
inadequate  price,  and  that  at  the  time  of  said  sales  one  of  the  attorneys 
for  said  Lee  Moor  appeared  at  the  sales  and  publicly  announced  that  the 
plaintiff  in  said  suit  owned  such  interest,  which  tended  to  depress 
the  price  of  said  property  at  the  sale.    Plaintiff  offered  to  redeem  said 
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property  from  said  sales  by  paying  all  he  owed  the  said  bank,  secured 
and  unsecured. 

In  a  fourth  paragraph  of  his  petition,  plaintiff  prayed  judgment  in 
the  alternative  against  the  defendant  bank  for  the  value  of  said  prop* 
erty  in  case  it  should  appear  that  he  was  not  entitled  to  the  other  relief. 
He  prayed  that  said  two  deeds  from  the  trustee  to  the  bank  be  canceled, 
and  he  permitted  to  redeem  said  property. 

Plaintiff  prayed  that  all  the  deed6  be  canceled  and  that  he  be  allowed 
to  redeem  the  property  by  paying  the  indebtedness  less  certain  rents, 
and  in  the  alternative  for  judgment  against  the  bank  for  $75,000. 

The  defendants,  the  bank  and  Stewart,  pleaded  general  demurrer, 
general  denial,  and  specially  denied  any  express  or  other  agreement  be- 
fore  or  after  the  sale  to  hold  the  title  for  plaintiffs  benefit,  and  that 
they  induced  him  to  so  believe ;  also  the  statute  of  frauds,  and  specially 
that  no  written  agreement  was  ever  entered  into  to  that  effect.  The 
defendant  Waters  Davis  pleaded  general  demurrer  and  denial,  innocent 
purchaser,  want  of  notice  of  any  such  agreement  or  understanding  as 
alleged.  In  addition  Davis  pleaded  that  such  agreement,  if  any,  was 
for  the  purpose  of  hindering,  delaying  and  defrauding  the  creditors  of 
Moor,  and  especially  to  prevent  his  son  from  collecting  a  judgment 
against  him  for  $60,000.  Defendant  Williams  adopted  the  allegations 
of  the  answer  of  Davis  and  of  the  answer  of  defendants  Stewart  and  the 
bank. 

The  result  of  the  trial  was  a  verdict  and  judgment  in  favor  of  plaintiff. 

We  conclude  that  the  jury  from  the  testimony  could  have  found  that 
the  sale  was  made  in  pursuance  of  an  agreement  between  the  bank  and 
plaintiff,  that  the  bank  should  have  the  sale  take  place  and  become  the 
purchaser  for  enough  property  to  cover  the  secured  and  the  unsecured 
indebtedness  of  plaintiff  to  the  bank,  and  to  hold  the  property  subject 
to  plaintiff's  right  to  redeem.  And  we  conclude  further  that  in  the 
absence  of  an  agreement  or  understanding  between  the  parties  to  the 
above  effect,  there  was  enough  in  the  testimony  to  warrant  finding  that 
the  bank  led  plaintiff  to  understand  and  believe  that  he  would  be  allowed 
to  redeem  after  the  sale,  that  plaintiff  acted  upon  such  impression,  and 
that  the  property  was  accordingly  bid  in  by  the  bank  for  a  grossly  inade- 
quate price,  and  therefore  in  equity  plaintiff  should  be  allowed  to  redeem. 
Hence  we  overrule  the  first  assignment  of  error,  which  is  that  the  court 
should  have  given  the  special  charge  directing  a  verdict  for  defendant, 
for  the  alleged  reason  that  evidence  did  not  warrant  any  reasonable  con- 
clusion that  the  agreement  existed,  nor  that  the  conduct  of  the  bank 
-was  calculated  to  lead  Moor  to  believe  that  in  case  the  bank  got  the 
property  he  would  be  permitted  to  redeem.  A  second  proposition  is 
made  in  connection  with  the  first  assignment  of  error  to  the  effect  that 
if  such  an  agreement  existed,  or  such  conduct  misled  plaintiff,  then  no 
other  reasonable  conclusion  could  be  drawn  from  the  evidence  than  that 
it  was  the  fraudulent  intention  of  Moor  by  such  means  to  place  his  prop- 
erty, of  value  greatly  in  excess  of  his  indebtedness  to  the  bank,  beyond 
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the  reach  of  his  creditors  and  especially  his  son  Lee  Moor,  who  was  a 
creditor,  and  thus  to  delay,  hinder  and  defraud  his  creditors  and 
especially  Lee  Moor,  such  a  transaction  being  against  the  policy  of  the 
law  and  void,  and  this  being  a  question  of  law  upon  the  facts,  the  court 
erred  in  not  giving  the  peremptory  instruction. 

The  evidence  was  not  such  as  showed  conclusively  that  the  agreement, 
if  made,  was  in  fraud  of  a  creditor.  The  testimony  does  not  indicate 
any  creditor,  outside  of  those  provided  for  in  the  sale,  except  plaintiff's 
son,  Lee  Moor.  As  to  Lee  Moor  it  appears  that  he  had  recovered  a 
judgment  against  plaintiff  in  New  Mexico  for  $60,000.  This  judgment 
was  not  final,  having  been  appealed  from,  and  was  on  appeal  when  the 
sale  was  made.  Lee  Moor  had  brought  a  suit  in  El  Paso  County  on  that 
judgment.  The  judgment  was  never  decided  on  appeal,  and  while  in 
this  condition  and  after  the  trustee's  sale,  plaintiff  compromised  with 
Lee  Moor  for  $10,000  and  certain  attorney's  fees,  the  exact  amount  of 
the  latter  not  shown.  There  was  one  piece  of  property  in  the  deeds  of 
trust  which  was  not  sold,  and  this  the  evidence  in  the  case  shows  was 
worth  $20,000.  Plaintiff  testified  that  he  had  other  property.  It 
appears  that  he  had  valuable  property  in  New  Mexico,  and  that  the 
amount  which  he  paid  in  settlement  of  Lee  Moor's  claim  was  derived 
from  a  sale  of  property  there.  Plaintiff  testified  that  he  owed  his  son 
nothing,  but  he  had  gotten  the  judgment  against  him. 

In  view  of  the  testimony,  we  waive  consideration  of  the  question 
whether  or  not  Lee  Moor  was  really  a  creditor,  and  we  will  assume  for 
the  purpose  of  this  appeal  that  he  was.  Still  the  court  could  not  have 
said  as  a  matter  of  law  that  he  was  a  creditor  for  $60,000.  Plaintiff  in 
his  arrangement  with  the  bank  may  have  had  the  intent  to  defraud  his 
son,  yet  in  our  opinion  he  could  insist  on  the  performance  of  the  bank's 
agreement  to  allow  him  to  redeem  the  property,  if  he  retained  property 
in  adequate  amount  to  satisfy  his  son's  claim,  whatever  it  might  be. 
In  such  event  there  would  be  no  fraud  in  fact,  nor  in  law.  The  jury, 
if  the  matter  had  been  submitted  to  them,  could  very  well  have  concluded 
that  plaintiff  did  not  owe  his  son  $60,000.  It  is  true  his  son  had  recov- 
ered a  judgment  against  him  for  that  amount,  but  the  case  being  on 
appeal,  it  was  not  final.  While  in  that  condition,  and  at  a  time  as  shown 
by  the  evidence,  after  the  son  was  informed  that  plaintiff  claimed  to 
have  arranged  for  the  right  to  redeem  from  the  bank,  the  son  accepted 
a  sum  like  $10,000  in  full  settlement  of  the  judgment,  and  at  that  time 
plaintiff  had  the  piece  of  property  not  sold  by  the  trustee  of  the  value 
of  $20,000,  and  other  property  of  considerable  value  as  above  stated. 
The  acceptance  of  $10,000  in  settlement  under  these  circumstances  evi- 
denced very  strongly  the  fact  that  he  was  not  really  a  creditor  for 
$60,000.  A  jury  would  have  been  warranted  in  finding  that  he  was  a 
creditor  for  much  less,  and  for  such  sum  that  would  have  been  amply 
protected  and  covered  by  the  property  plaintiff  had  still  undisposed  of. 
Therefore  we  conclude  that  it  would  not  have  been  in  accord  with  the 
evidence  for  the  court  to  assume  that  plaintiff  was  debarred  from  claim* 
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ing  the  benefit  of  the  agreement  to  redeem,  because  of  the  son's  status 
as  a  creditor,  and  because  his  acts  were  in  f  rand  of  the  son.  The  role 
is  here  invoked  by  vendees  of  property,  who  ought  in  equity  and  good 
conscience  to  respect  the  agreement  to  redeem,  and  the  only  justification 
for  allowing  them  to  invoke  it  is  the  matter  of  public  policy  involved. 
It  seems  to  us  that  in  such  a  case,  before  the  rule  is  enforced,  the  ven- 
dees should  be  required  to  show  that  the  act  went  so  far  as  to  amount 
to  a  fraud.  The  purpose,  motive  or  intent  of  plaintiff  alone  was  not 
enough.  If  all  the  property  which  the  bank  bought  at  the  sale  is  laid  out 
of  consideration,  the  facts  and  circumstances  in  evidence  were  sufficient 
to  have  warranted  a  jury  in  finding,  if  the  matter  had  been  submitted  to 
them,  that  plaintiff  retained  property  amply  adequate  to  satisfy  his 
son's  real  demand.    This  disposes  of  the  twenty-third  assignment  also. 

The  second  assignment  of  error  complains  of  the  refusal  of  a  charge 
to  the  effect  that  if  they  Relieved  from  the  evidence  that  prior  to  the 
sale  of  the  property  in  controversy,  plaintiff  had  an  agreement  or  under- 
standing with  U.  S.  Stewart  as  the  agent  and  representative  of  the  de- 
fendant the  First  National  Bank  of  El  Paso,  Texas,  to  the  effect  that 
the  trustee,  William  H.  Burges,  should  sell  the  property  under  the  deeds 
of  trust  in  evidence,  but  that  the  plaintiff  should  have  the  right  to 
redeem  the  said  property  after  said  sale  by  payment  of  the  debts  to  the 
bank  mentioned  in  said  deeds  of  trust;  and  if  you  further  believe  from 
the  evidence  that  the  property  so  described  in  said  deeds  of  trust  was 
grossly  in  excess  in  value  of  the  debts  due  the  said  bank,  and  that  it  was 
the  purpose  of  the  said  plaintiff  in  making  said  agreement  to  defraud 
his  creditors,  and  especially  to  protect  said  property  against  the  judg- 
ment of  Lee  Moor,  for  the  sum  of  $60,000,  or  hinder  or  delay  the  said 
Lee  Moor  in  the  collection  of  his  said  judgment  against  plaintiff,  by 
covering  up  plaintiffs  said  property  by  the  agreement  aforesaid,  and 
in  that  event  you  will  find  for  the  defendants." 

For  the  reasons  already  given  it  would  have  been  error  to  give  this 
charge.  It  assumed  that  Lee  Moor  was  a  creditor  for  the  full  sum  of 
$60,000,  and,  it  may  be  said,  assumed  that  there  was  evidence  of  the 
existence  of  other  creditors.  It  excluded  consideration  by  the  jury  of 
what  they  may  have  believed  from  the  evidence  was  the  extent  of  Lee 
Moor's  claim,  if  anything,  and  excluded  consideration  of  whether  or  not 
plaintiff  retained  property  sufficient  to  satisfy  such  claim. 

It  may  be  well  to  state  at  this  place  that  the  court  did  not  submit  the 
case  upon  any  issue  concerning  the  sale  and  the  agreement  to  redeem 
being  fraudulent  as  to  creditors,  and  the  only  charge  requested  on  that 
issue  was  the  one  above  copied,  and  which  we  think  the  court  was  cor- 
rect in  refusing.  Nor  is  there  any  assignment  of  error  which  claims  that 
although  the  above  charge  may  have  been  erroneous,  it  was  sufficient 
as  a  request  for  the  court  to  give  a  correct  charge  submitting  that  issue, 
hence  we  have  no  right  to  reverse  the  judgment  because  the  court  failed 
to  submit  the  issue.  Appellant's  position  here  is  that  of  insisting  that 
the  issue  should  have  been  submitted  as  asked. 
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Having  reached  the  conclusion  that  the  evidence  was  such  as  to  justify 
an  adverse  finding  on  the  issue  of  fraud  against  creditors  in  the  arrange- 
ment for  the  sale  and  the  privilege  of  redeeming,  and  that  therefore  the 
court  properly  refused  to  peremptorily  instruct  a  verdict  for  defendants, 
and  such  issue  not  having  been  submitted  to  the  jury,  which  was  merely 
an  error  of  omission,  and  defendants'  request  for  submission  of  the  issue 
having  been  properly  refused,  we  conclude  that  such  matter  is  not  any 
longer  in  the  case. 

The  third  assignment  is  overruled.  The  requested  charge  was  errone- 
ous and  properly  refused  because  it  would  have  made  certain  testimony 
conclusive  concerning  the  existence  of  the  agreement  for  plaintiff  to 
redeem  after  the  sale  which  was  not  conclusive  of  that  fact.  Such  facts 
may  have  existed,  and  still  it  may  have  been  understood  between  plaintiff 
and  the  bank  that  he  could  redeem.  The  charge  ignored  testimony  tend- 
ing to  establish  plaintiff's  contention  that  the  understanding  existed, 
notwithstanding  the  expressions  made  use  of.  Besides  it  ignored  one 
theory  which  was  averred  by  plaintiff  and  submitted  by  the  court,  that 
under  certain  circumstances  plaintiff  would  have  the  right  to  redeem 
without  any  agreement. 

What  has  been  said  is  sufficient  to  dispose  of  the  assignments  from 
number  5  to  12  inclusive,  also  the  twentieth,  twenty-fifth,  twenty-sixth, 
twenty-seventh  and  twenty-eighth. 

All  those  assignments  and  propositions  by  which  appellants  liken 
this  case  to  those  in  which  a  trust  is  sought  to  be  engrafted  upon  a  title, 
or  which  require  the  fact  to  be  established  by  clear  and  satisfactory  evi- 
dence, are  overruled.  The  effort  in  this  case  is  to'  establish  that  a  con- 
veyance absolute  on  its  face  is  in  fact  a  mortgage,  and  subject  to  the 
grantor's  right  to  redeem,  and  this  may  be  done  as  in  ordinary  cases  by 
the  preponderance  of  the  evidence,  and  frequently  this  is  done  by  cir- 
cumstances. This  embraces  the  thirteenth,  eighteenth  and  nineteenth 
assignments. 

The  fourteenth  assignment  questions  that  portion  of  the  charge  which 
submitted  the  case  on  the  theory  of  the  officers  of  the  bank  having  led 
plaintiff-  to  believe  and  rely  on  his  being  permitted  to  redeem.  It  is 
insisted  that  this  was  on  the  weight  of  the  evidence  because  it  in  effect 
informed  the  jury  that  although  they  believed  the  agreement  could  not 
have  been  lawfully  made  on  account  of  its  effect  tending  to  defraud 
creditors,  they  could  still  upon  this  theory  find  for  plaintiff. 

Inasmuch  as  the  charges  nowhere  submitted  the  question  of  the  agree- 
ment or  arrangement  being  fraudulent  as  to  creditors,  and  did  not  refei 
to  the  subject,  and  defendants  have  not  placed  themselves  in  position 
to  complain  of  such  omission,  this  assignment  can  not  avail  them.  Be- 
sides if  there  had  been  no  agreement,  or  understanding  amounting  to 
an  agreement,  between  the  parties,  to  hide  plaintiff's  property  from  a 
creditor,  and  the  fact  is  that  his  right  to  redeem  arose  simply  from  acts 
and  conversations  on  the  part  of  the  bank's  officers  leading  plaintiff  to 
rely  thereon  to  his  injury  without  any  agreement,  we  utterly  fail  to  see 
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how  plaintiff  was  therein  guilty  of  any  act  or  agreement  in  fraud  of 
creditors. 

The  twenty-first  and  twenty-second  assignments  are  overruled.  There 
was  sufficient  evidence  by  circumstances  to  warrant  the  jury  in  finding 
that  the  defendants,  Williams  and  Davis,  were  charged  with  knowledge 
of  plaintiff's  right  to  redeem,  when  they  respectively  acquired  their 
interests. 

The  twenty-fourth  assignment  is  overruled.  We  can  not  see  the  rele- 
vancy in  this  proceeding  of  what  took  place  between  Moor  and  his  son 
anterior  to  the  New  Mexico  judgment. 

The  fifteenth  and  seventeenth  assignments  complain  of  clauses  3  and 
6  of  the  charge,  which  reads  as  follows: 

"Third.  Should  you  find  from  the  evidence  that  there  was  no  under- 
standing or  agreement,  either  before  or  after  the  said  trustee's  sales, 
between  the  plaintiff  and  the  said  Stewart  that  the  plaintiff  should  have 
the  right  to  redeem  said  property  from  said  sales  and  that  the  said 
Stewart,  by  his  conduct,  conversation,  acts  and  representations,  did  not 
cause  plaintiff  to  believe  that  he  could  redeem  said  property  from  said 
sales  by  the  payment  of  his  debts  to  defendant  bank,  and  if  you  believe 
that  the  conduct,  representations  or  acts  of  the  said  Stewart  did  not 
cause  the  said  property  to  sell  for  a  grossly  inadequate  price,  if  it  did  so 
sell,  then  the  plaintiff  would  not  be  entitled  to  recover  as  against  either 
of  the  defendants." 

"Sixth.  If  you  believe  from  the  evidence  that,  after  the  trustee's 
sales  and  about  the  time  his  deeds  were  delivered  to  the  bank,  there  was 
an  agreement  or  understanding  between  the  plaintiff  and  XT.  S.  Stewart 
to  the  effect  that  the  bank  should  hold  the  title  conveyed  by  the  trustee's 
deeds  and  the  indebtedness  previously  existing  upon  the  part  of  the 
plaintiff  Moor  to  the  bank  should  continue  in  existence  and  that  all 
matters  connected  with  the  indebtedness  should  remain  as  they  were 
before  the  sale,  then  you  will  find  against  the  defendants  the  First 
National  Bank,  XT.  S.  Stewart  and  Joseph  F.  Williams,  and  also  against 
the  defendant  Davis  if  you  believe  that  he  had  notice  of  such  arrange* 
ment,  or  believe  that  he  knew  such  facts  as  would  have  put  a  reasonably 
prudent  man  upon  inquiry,  and  such  inquiry,  if  followed  up,  would 
have  led  to  the  discovery  of  such  arrangement  or  understanding/' 

We  are  inclined  to  agree  with  appellants  that  it  was  error  to  submit 
an  issue  concerning  an  agreement  for  redemption  occurring  after  the 
sale  and  before  the  execution  of  the  deed  by  the  trustee.  We  think  that 
the  right  of  redemption  was  cut  off  by  the  sale,  and  a  subsequent  agree- 
ment for  that  right  would  have  had  to  be  in  writing  by  reason  of  the 
statute  of  frauds. 

The  testimony  relative  to  an  agreement  or  understanding  after  the 
6ale  and  before  the  trustee  executed  deeds  was  that  of  plaintiff,  and  con- 
sisted of  a  conversation  with  the  representative  of  the  bank.  As  to 
this  he  testified : 
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"A.  Yes  sir,  after  the  sale,  either  that  evening  or  the  next  morning, 
as  I  stated,  I  saw  Mr.  Stewart.  I  went  into  the  bank  to  see  something 
about  how  he  was  satisfied  with  the  sale  and  we  proceeded  with  our 
business.  He  said  in  consequence  of  Mr.  Franklin  giving  that  notice  he 
would  not  do  anything  then — the  bank  could  not  We  would  have  to 
leave  everything  just  as  it  was.  He  said  we  can  not  do  anything  at 
all,  but  if  Franklin  had  not  given  that  notice  that  we  could  have  gone 
ahead  but  now  we  have  a  big  law  suit  on  hand — don't  know  how  much 
it  will  cost — and  we  have  to  wait  until  that  is  settled  up  before  we  can 
do  anything  at  all.  The  bank  will  not  do  anything;  leave  it  as  it  is.  I 
replied,  *Mr.  Stewart,  I  expected  to  get  money  enough  out  of  this  prop* 
erty  to  be  able  to  bid  on  the  New  Mexico  sale.9  He  answered:  Tee, 
but  you  see  how  it  is.  Mr.  Franklin  giving  that  notice  we  can  not  afford 
to  do  it  now/  He  said  to  me,  It  looks  like  you  would  be  able  to  get 
that  much  money  out  of  the  ninety  feet  left/  That  is  all  I  rememDer 
occurring  between  Mr.  Stewart  and  myself  that  morning.  I  told  him  1 
was  disappointed  in  not  getting  money  to  take  care  of  myself  in  the  New 
Mexico  sale.  My  recollection  is  that  was  the  afternoon  of  the  sale  or 
the  next  morning/9  Stewart,  the  representative  of  the  bank,  denied  such 
conversation. 

We  observe  that  the  question  of  the  existence  of  an  agreement  prior 
to  the  sale  depended  also  on  conversations  which  plaintiff  testified  he 
had  with  Stewart.  The  statements  he  attributed  to  Stewart  in  the  con- 
versation prior  to  the  sale  tending  to  show  an  understanding  in  favor 
of  the  right  to  redeem,  were  likewise  denied  in  toto  by  Stewart,  the 
difference  being  that  as  to  the  agreement  prior  to  the  sale  plaintiff  was 
corroborated  by  certain  testimony  of  his  attorney,  Millard  Patterson. 
As  plaintiff  detailed  the  interview  with  Stewart  after  the  sale,  the  latter 
refused  to  let  him  have  more  money,  for  a  certain  reason,  but  in  effect 
recognized  that  an  understanding  of  that  nature  had  existed  before  the 
sale,  and  indicated  a  willingness  to  carry  out  such  an  understanding 
later  on  in  a  certain  event.  The  testimony  of  plaintiff  concerning  the 
subsequent  interview,  if  believed  by  the  jury,  can  hardly  of  itself  be 
considered  an  independent  agreement  permitting  a  redemption.  And  it 
was  doubtless  in  view  of  this  testimony  that  the  court  submitted  the 
issue  of  a  subsequent  agreement.  We  shall  therefore  assume  that  such 
issue  should  not  have  been  submitted,  because  of  the  lack  of  evidence 
to  support  the  issue,  and  because  of  the  statute  of  frauds.  Nevertheless 
we  think  the  error  ought  not  to  cause  a  reversal  of  the  judgment  under 
the  circumstances.  If  the  jury  found  against  plaintiff  on  that  particular 
issue,  defendant  was  not  injured  by  the  erroneous  submission  of  it.  If 
on  the  other  hand  they  found  for  plaintiff  on  that  issue,  then  it  is  wholly 
improbable  and  inconceivable  that  they  did  not  find  for  him  on  the  issue 
of  an  agreement  preceding  the  sale.  If  the  jury  considered  the  evidence 
relative  to  the  subsequent  agreement  and  found  for  plaintiff  on  that  issue 
they  must  of  necessity  have  believed  plaintiff  and  discredited  Stewart. 
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If  they  did  this  they  must  also  have  believed  him  and  discredited  Stewart 
in  respect  to  the  conversations  that  preceded  the  sale.  It  would  be  un- 
reasonable to  view  the  matter  otherwise,  even  if  the  issue  as  to  the  prior 
conversations  rested  solely  on  the  question  of  veracity  of  Stewart  and 
Moor.  But  as  to  the  previous  agreement  Moor  was  corroborated  by  Mr. 
Patterson,  who  testified  that  he  also  had  a  conversation  with  Stewart 
prior  to  the  sale  and  to  the  same  effect.  If  plaintiffs  account  of  the 
subsequent  conversation  with  Stewart  was  found  to  be  true,  it  involved 
the  finding  in  favor  of  a  preceding  agreement  or  understanding,  for  the 
statements  of  Stewart  in  the  subsequent  interview,  as  stated  by  Moor, 
clearly  implied  the  existence  of  a  previous  agreement  between  them. 
Under  these  circumstances,  apparent  of  record,  the  submission  of  the 
issue  of  an  agreement  to  redeem  entered  into  after  the  sale,  although 
error,  should  not  have  the  effect  of  disturbing  the  judgment,  because 
injury  to  defendant  could  only  have  accrued  if  the  jury  found  in  favor 
of  a  subsequent  agreement,  and  if  they  did  this  they  must  necessarily 
have  found  in  favor  of  plaintiff  as  to  an  antecedent  agreement  which 
entitled  him  to  redeem.  For  these  reasons  the  assignments  will  be  over- 
ruled. 

Affirmed, 
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H.  A.  Pitman  et  al.  v.  Lydia  B.  Holmes. 

Decided  February  10.  1904. 

1.— Fraud— Concealment. 

Where,  one  party  has  prevented  another  from  coming  to  the  knowledge 
of  his  rights  he  can  not  avail  himself  of  the  statute  of  limitation;  and  where 
a  special  relation  of  trust  and  confidence  (as  parent  and  child)  exists  and 
one  party,  having  knowledge  of  material  facts,  contracts  with  another  with- 
out disclosing  such  knowledge,  the  mere  silence,  under  the  circumstances, 
becomes  fraudulent  concealment. 

2.— Interest  in  Land — Partition — Limitation. 

Plaintiff,  not  knowing  the  extent  of  her  Interest  in  real  property  and 
having  been  Induced  by  her  mother  to  believe  that  the  property  was  bought 
with  community  funds  of  her  mother  and  her  deceased  father,  instead  of  the 
separate  funds  of  the  father  and  that  her  interest  was  only  one-half,  could 
not  be  bound  by  a  partition  of  the  land  made  on  that  basis.  Limitation  did 
not  commence  to  run  against  her  until  she  knew  or  was  charged  with  the 
knowledge  of  her  interest  and  of  the  facts  showing  that  her  mother  had  re- 
pudiated the  trust,  and  the  evidence,  which  is  here  considered,  did  not  tax 
her  with  such  knowledge. 

3. — Limitation— Charge. 

Where  limitation  under  the  four  years  statute  was  submitted  to  the  Jury 
and  decided  against  defendant  on  Issues  which  equally  disposed  of  his  plea 
of  limitation  under  the  five  years  statute,  a  refusal  to  submit  the  latter  was 
no  error. 

4d—  Impeachment  of  Witness. 

That  a  witness  does  not  remember  having  made  statements  out  of  court 
contradictory  to  his  testimony  will  not  prevent  the  admission  of  his  contra- 
dictory statements. 

5.— Contradicting  One's  Own  Witness. 

The  rule  that  a  party  will  not  be  permitted  to  Impeach  his  own  witness 
does  not  preclude  him  from  proving  the  truth  of  any  particular  fact  by  other 
competent  testimony  in  direct  contradiction  to  what  the  witness  may  have 
testified. 

6* — Newly  Discovered  Evidence. 

An  order  to  obtain  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence it  must  be  shown  that  the  knowledge  of  the  existence  of  the  new  evi- 
dence was  acquired  subsequent  to  the  former  trial,  and  that  it  is  not  due  to 
a  want  of  diligence  that  It  was  not  discovered  in  time  to  be  used  at  the  first 
trial;  that  such  evidence  is  material,  and  not  merely  cumulative,  and,  if  ad- 
mitted, would  probably  change  the  result  upon  another  trial. 

Error  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

H.  B.  Salliway  and  Ed.  Haltom,  for  plaintiffs  in  error. 

Bell  &  McAskill,  for  defendant  in  error. 

NEILL,  Associate  Justice. — Defendant  in  error,  plaintiff  below, 
on  the  23d  day  of  January,  1902,  exhibited  her  original  petition  in  the 
District  Court  against  plaintiffs  in  error,  Hester  A.  Pitman  and  her 
husband  C.  R.  Pitman,  defendants  below,  praying  for  a  cancellation  of 
a  certain  partition  of  lands  evidenced  by  the  deeds  of  the  respective 
parties  made  between  them  on  the  21st  day  of  October,  1884. 

In  the  first  amended  petition,  on  which  the  case  was  tried,  it  is 
alleged  in  substance  that  on  the  1st  day  of  January,  1871,  plaintiff's 
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father,  T.  J.  Vivian,  died  intestate,  leaving  defendant,  Hester  A.  Viv- 
ian, now  Pitman,  his  wife,  and  plaintiff,  then  an  infant  two  months 
old,  surviving  him  as  his  only  heirs,  and  that  there  never  was  any  ad- 
ministration upon  the  estate  nor  partition  of  the  property  save  such  as  is 
by  this  suit  sought  to  be  set  aside. 

That  at  the  time  of  his  death  Vivian  resided  in  Bexar  Countv  and 
owned  personal  property  consisting  of  money,  cattle  and  horses  of  the 
value  of  $12,000,  all  of  which  was  acquired  before  his  marriage  to 
Hester  A.,  and  was  at  the  date  of  his  death  his  separate  estate. 

That  when  plaintiff  was  two  years  old-  her  mother,  Hester  A.,  mar- 
ried her  codefendant,  C.  R.  Pitman,  and  that  from  then  plaintiff  resided 
with  them  until  she  was  married  on  the  17th  day  of  July,  1884,  in  her 
thirteenth  year,  to  one  J.  L.  Johnson. 

That  upon  the  death  of  her  father,  her  mother  took  possession  of 
his  money,  horses  and  cattle,  assumed  absolute  control  thereof,  used, 
managed  and  invested  the  same  as  she  saw  fit.  That  on  the  13th  day 
of  May,  1873,  her  mother  invested  $2500  of  T.  J.  Vivian's  money  in  a 
tract  of  850  acres  of  land  situated  in  Bexar  County,  Texas,  which  she 
purchased  for  that  sum  from  Samuel  Hutton.  The  land  is  particu- 
larly described  in  plaintiff's  petition.  That  by  reason  of  the  fact  the 
land  was  purchased  with  money  of  the  separate  estate  of  her  father, 
plaintiff  became  the  owner  of  an  undivided  two-thirds  interest  in  the 
same,  and  her  mother  to  the  remaining  one-third  interest.  That  after- 
wards on  the  9th  day  of  July,  1872,  the  defendant,  Hester  A.  Pitman, 
then  Vivian,  in  violation  of  plaintiff's  rights  in  said  lands,  made  a  pre- 
tended sale  of  about  200  acres  thereof  to  her  father  Robert  Adams. 
The  land  thus  alleged  to  have  been  conveyed  to  him  is  also  specifically 
described  in  plaintiff's  petition. 

That  on  the  21st  day  of  October,  1884,  a  shor:  cime  after  plaintiff's 
marriage  to  J.  L.  Johnson,  and  while  she  was  a  mere  child,  of  imma- 
ture judgment,  with  no  business  experience,  still  under  the  influence  of 
her  parents,  incapable  of  guarding  and  protecting  herself  against  the;v 
misrepresentations  and  fraud,  she  and  her  husband  entered  into  a  par- 
tition agreement  with  defendants,  by  the  terms  of  which  she  received 
from  them  a  deed  to  about  one-half  of  the  638  acres  of  land  retained 
by  her  mother  after  her  conveyance  of  200  acres  out  of  the  850  acres 
originally  purchased,  to  Adams;  that  is  to  say,  they  conveyed  her  319 
acres,  specifically  described  by  metes  and  bounds.  And  at  the  same 
time  and  in  the  same  manner  plaintiff  and  her  then  husband  conveyed 
to  defendants  all  their  right,  title  and  interest  in  the  other  one-half" 
of  said  land,  the  quantity  of  land  conveyed  being  819  acres,  which  is 
specifically  described  in  the  deed  and  such  description  set  out  in  her 
petition. 

That  at  the  time  of  said  partition  and  execution  of  the  partition 
deeds  defendants  knew  said  lands  had  been  purchased  with  the  money 
belonging  to  the  separate  estate  of  plaintiff's  father,  acquired  by  him 
prior  to  his  marriage  to  her  mother,  but  that  plaintiff  had  no  knowledge 
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of  such  fact  and  did  not  know  of  it  until  many  years  thereafter;  that 
for  the  purpose  of  cheating  and  defrauding  plaintiff  defendants  fraud- 
ulently concealed  such  fact  from  her,  and  for  the  purpose  of  inducing 
plaintiff  to  make  said  partition  and  to  accept  one-half  of  the  638  acres 
as  her  share  falsely  and  fraudulently  represented  to  her  that  said  lands 
x  were  purchased  by  defendant  Hester  A  Pitman,  while  Hester  Vivian, 

(  with  the  money  belonging  to  the  community  estate  of  herself  and  de- 

ceased husband,  and  that  in  consequence  it  was  community  property, 
and  that  plaintiff  was  entitled  to  but  one-half  of  the  property.  That 
with  full  faith  and  childish  confidence  in  said  representations  of  her 
parents,  and  relying  thereon,  plaintiff  executed  said  deed  believing,  as 
defendants  stated,  that  said  land  was  purchased  with  community  funds 
and  not  with  the  separate  funds  of  her  deceased  father,  and  so  believing 
she  accepted  the  deed  to  the  319  acres  of  land  as  her  share  of  the  638- 
acre  tract. 

That  in  1885  her  husband,  J.  L.  Johnson,  died  and  plaintiff  again 
became  an  inmate  of  her  mother's  household,  where  she  continued  to 
reside  until  the  19th  day  of  December,  1885,  when  she  married  Solo- 
mon Holmes  and  moved  with  him  from  Bexar  County  far  away  from 
her  relations  and  relatives  of  her  father  and  did  not  return  until  1901, 
when  for  the  first  time  she  discovered  that  defendants  had  practiced 
the  fraud  upon  her  in  the  partition  of  said  lands.  Then  she  learned 
for  the  first  time  that  the  lands  had  been  purchased  and  paid  for  with 
money  acquired  by  her  father  previous  to  his  marriage  with  her  mother 
and  discovered  that  defendants7  statements  and  representations  made  at 
the  time  of  the  partition  and  on  divers  occasions  prior  thereto  were 
wholly  false  and  fraudulent. 

Plaintiff  prayed  that  her  deed  to  defendants  be  annulled  and  can- 
celed and  that  she  have  judgment  out  of  the  319  acres  held  by  defend- 
ants for  such  additional  number  of  acres  as  would  give  her  two-thirds 
of  the  638  acres,  and  for  possession  of  that  portion  of  same  as  the  court 
may  ascertain  and  declare  to  be  her  property. 

By  the  trial  amendment  plaintiff  alleged  that  she  had  no  means  of 
discerning  the  deceit  and  fraud  complained  of  in  her  first  amended 
original  petition,  as  the  facts  therein  alleged  were  known  to  her  mother 
and  Robert  Adams  and  her  father's  relations  who  knew  of  her  father's 
having  separate  means;  that  defendant  and  Robert  Adams  did  not  tell 
her  the  facts  but  informed  her  of  the  matter  as  alleged  in  her  first 
amended  petition ;  that  she  did  not  live  near  her  father's  relatives,  was 
not  acquainted  with  them,  had  no  means  of  communicating  with  them, 
and  had  no  reason  to  suppose  that  they  knew  anything  beneficial  to  her, 
nor  did  she  have  any  reason  to  think  or  believe  that  anv  one  else  had 
any  information  that  would  be  beneficial  to  her  in  the  matter,  but 
placed  implicit  trust  (in  her  mother's  representations  that  the  same  was 
community  property;  that  there  was  no  record  to  acquaint  her  of  the 
money  and  property  left  by  her  father  and  she  had  no  means  of  dis- 
covering the  fraud  perpot rated  upon  her,  nor  reason  to  suspect  the  same, 
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nor  notice  and  information  of  such  knowledge  on  the  part  of  anybody 
or  reason  to  suspect  anybody  knew  of  such  facts,  and  that  she  knew  of 
no  facts  or  circumstances  calculated  to  put  an  ordinarily  prudent  per- 
son upon  inquiry  as  to  the  existence  of  the  true  state  of  facts  in  regard 
to  the  purchase  of  the  land  with  her  father's  separate  property. 

The  defendants  answered  by  general  and  special  exceptions,  a  gen- 
eral denial,  and  pleas  of  the  several  statutes  of  limitations.     - 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff,  from  which  defendants  prosecute  this  writ 
of  error. 

Conclusions  of  Fact. — As  no  assignment  of  error  calls  in  question  the 
sufficiency  of  the  evidence  to  support  the  verdict,  we  deem  it  unneces- 
sary to  summarize  and  discuss  the  evidence,  or  do  more  than  state  that, 
from  a  careful  examination  and  consideration  of  it,  we  have  concluded 
this  it  is  reasonably  sufficient  to  sustain  the  verdict  upon  every  mate- 
rial allegation  in  plaintiff's  petition. 

Conclusions  of  Law. — 1.  It  is  contended  by  defendants  under  their 
second  and  third  assignments  of  error  that  the  allegations  of  plaintiff 
are  not  sufficient  to  prevent  the  statute  of  limitations  from  running 
against  her  cause  of  action  from  the  time  the  partition  sought  to  be 
annulled  was  made  between  the  parties;  and  that,  therefore,  plaintiff's 
petition  shows  upon  its  face  that  her  action  was  barred  when  this  suit 
was  instituted. 

It  is  elementary  that  when  a  party  by  his  own  fraud  has  prevented 
the  other  party  from  coming  to  a  knowledge  of  his  rights,  he  can  not, 
in  good  conscience,  avail  himself  of  the  statute,  if  the  fraud  was  con- 
cealed from  the  plaintiff  by  the  defendant,  or  was  of  such  a  character 
as  necessarily  implied  concealment.  Wood  on  Lim.,  sees.  58,  276. 
There  may  be  such  relations  between  the  parties  that  silence,  or  the 
nondisclosure  of  a  material  fact,  will.be  a  fraudulent  concealment.  If 
a  person  standing  in  a  special  relation  of  trust  and  confidence  to  an- 
other has  information  concerning  property  and  contracts  with  the  other, 
and  does  not  disclose  his  exclusive  knowledge,  the  contract"  may  be 
avoided.  Mere  silence,  under  such  circumstances,  becomes  fraudulent 
concealment.  Among  the  relations  to  which  this  rule  applies  is  that 
of  parent  and  child.  If  any  of  the  parties  standing  in  such  relation 
propose  to  contract  with  persons  to  whom  they  occupy  a  position  of 
trust  and  confidence  they  must  use  the  utmost  good  faith.  It  is  not 
enough  that  they  do  not  affirmatively  misrepresent;  they  must  not  con- 
ceal; they  must  speak,  and  speak  fully  to  every  material  fact  known  to 
them  or  the  contract  will  not  be  allowed  to  stand.  Perry  on  Trusts, 
5  ed.,  sec.  178.  When  such  a  fraud  is  unknown  tp  the  injured  party, 
or  is  concealed,  lapse  of  time  will  not  be  laches  which  bars  relief  (Perry 
on  Trusts,  sec.  230),  and  the  statute  of  limitation  will  not  begin  to 
run  until  the  fraud  is  or  ought  to  be  discovered.     West  v.  Clark,  28 
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Texas  Civ.  App.,  1,  66  S.  W.  Rep.,  215 ;  Hodges  v.  Hodges,  27  Texas 
Civ.  App.,  537,  66  S.  W.  Rep.,  239.  But  it  is  the  settled  rule  in  this 
State  that  fraud  will  only  prevent  the  running  of  the  statute  of  limita- 
tions until  the  fraud  is  discovered,  or  by  the  use  of  reasonable  diligence 
might  have  been  discovered  Vodrie  v.  Tynan,  57  S.  W.  Rep.,  680; 
Munson  v.  Hallowell,  26  Texas,  475 ;  Anding  v.  Perkins,  29  Texas,  348 ; 
Bremond  v.  McLean,  45  Texas,  10;  Kuhlman  v.  Baker,  50  Texas,  630; 
Ransome  v.  Bearden,  50  Texas,  119;  Alston  v.  Richardson,  51  Texas, 
1;  Kennedy  v.  Baker,  59  Texas,  150;  Brown's  Heirs  v.  Brown,  61 
Texas,  45 ;  Calhoun  v.  Burton,  64  Texas,  510 ;  Bass  v.  James,  83  Texas, 
110,  18  S.  W.  Rep.,  336.  Where  a  person  has  a  right  in  property,  he 
is  held,  when  the  avenues  of  information  are  open  to  him,  to  reasonable 
diligence  in  the  conduct  of  his  affairs;  and  if,  by  the  use  of  such  dili- 
gence, he  would  have  known  of  his  right,  he  is  held  to  have  known  it. 
And  limitations  will  run  against  him  from  the  time  he  should  have 
made  discovery  by  the  exercise  of  ordinary  diligence.  Gerf era  v.  Mecke, 
28  Texas  Civ.  App.,  269,  67  S.  W.  Rep.,  144. 

The  principles  announced  and  authorities  cited  indicate  the  rule  and 
pleading  in  cases  where  fraudulent  concealment  is  relied  upon  to  take 
the  action  of  him  who  seeks  relief  against  fraud  from  the  operation  of 
the  statute  of  limitations.  The  ordinary  rule  is,  that  in  order  that  it 
may  appear  that  reasonable  diligence  has  been  exercised  by  plaintiff, 
or  that  he  has  been  guilty  of  no  laches,  to  discover,  or  in  failing  to  dis- 
cover, the  fraud,  he  must  allege  the  fact  upon  which  he  relies,  so  the 
court  may  determine  from  the  pleadings  whether  he  is  entitled  to  the 
relief  sought,  assuming  such  allegations  are  true.  If  from  such  allega- 
tions the  court  can  say  as  a  matter  of  law  that  by  the  exercise  of  reason- 
able diligence  plaintiff  could  have  discovered  such  fraud  within  such 
time  as  his  action  would  have  been  barred  when  the  suit  was  filed,  then 
his  petition  would  be  subject  to  such  exceptions  as  are  urged  against  the 
plaintiffs  by  the  assignments  of  error  now  under  consideration.  If,  on 
the  other  hand,  the  court  can  not  so  say  from  the  allegations,  the  ques- 
tion is  one  of  fact  and  must  be  submitted  to  the  jury. 

It  can  not,  in  view  of  the  facts  alleged  by  the  plaintiff  in  this  case,  be 
said  as  a  matter  of  law  that  she,  by  the  exercise  of  reasonable  diligence, 
could  have  discovered  prior  to  the  four  years  next  preceding  the  insti- 
tution of  this  suit  the  fact  that  the  land  was  purchased  with  the  funds 
of  her  father's  separate  estate.  She  was  a  baby  when  the  money  was 
invested ;  the  presumption  that  the  money  on  hand  when  her  father  died 
was  community  property  was  strengthened  by  what  her  mother  told  her 
about  it  being  invested  in  the  land;  though  married,  she  was  under  14 
years  of  age  and  prohibited  by  law  from  marrying  (Rev.  Stats,  of  1879, 
art.  2839)  when  the  land  was  partitioned  between  her  and  her  mother; 
she, was  informed  by  her  mother  and  grandfather  that  the  land  was 
community  property ;  it  was  the  duty  of  her  mother  to  tell  her  the  truth ; 
she  had  the  right  to  believe,  and  did  believe  she  had  been  told  the 
truth;  she  was  in  possession  of  no  information  and  had  no  means  of 
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acquiring  such  knowledge  as  would  lead  her  to  suspect  that  her  mother 
had  misrepresented  the  facts  in  regard  to  the  land;  no  inventory  had 
been  filed,  nor  record  made  of  her  father's  separate  property  to  put  her 
upon  notice  or  inquiry,  as  in  the  case  of  Gerfers  v.  Mecke,  supra. 

Under  the  facts  alleged  as  well  as  proved,  the  land  having  been  bought 
with  the  money  of  her  father's  separate  est&te  and  the  deed  being  taken 
in  the  name  of  her  mother,  plaintiff  was  the  equitable  owner  of  two- 
thirds  of  it,  her  mother  holding  the  legal  title  in  trust  for  her,  and  not 
knowing  the  extent  of  her  interest  at  the  time,  and  having  been  induced 
by  her  trustee  to  believe  such  interest  was  only  one-half  and  having  no 
reason  to  disbelieve  her  mother,  she  could  not  be  bound  by  the  parti- 
tion, but  her  mother  would  still  be  charged  as  the  trustee  of  plaintiff 
for  her  remaining  interest  in  the  land.  And  limitations  would  not 
commence  to  run  against  her  until  she  knew  or  was  charged  with  the 
knowledge  of  her  interest,  and  of  the  facts  showing  her  mother  had  re- 
pudiated the  trust. 

2.  Upon  the  question  of  limitations  the  court  instructed  the  jury 
as  follows:  "On  the  defense  of  limitation  you  are  instructed  that  as 
more  than  four  years  elapsed  from  the  making  of  the  partition  deeds 
between  the  plaintiff  and  defendants  the  plaintiff's  cause  of  action  is 
barred  by  limitation,  and  you  are  instructed  to  find  for  defendants  on 
said  plea,  unless  you  believe  from  the  evidence  that  the  defendants  or 
either  of  them  fraudulently  concealed  from  plaintiff  that  the  money 
with  which  the  Hutton  land  was  bought,  or  a  part  pf  it,  belonged  to  her 
father  T.  J.  Vivian  at  the  time  of  his  marriage  or  was  derived  from 
property  belonging  to  him  at  said  time,  if  you  find  it  was,  and  that  she 
did  not  know  said  fact  and  could  not  have  discovered  the  same  by  the 
use  of  reasonable  diligence.  If  you  believe  from  the  evidence  that  de- 
fendants or  either  of  them  fraudulently  concealed  the  fact  that  the 
money  which  was  paid  for  the  Hutton  land  or  a  part  of  it  belonged  to 
T.  J.  Vivian  at  the  time  of  his  marriage  or  was  derived  from  the  sale 
of  property  belonging  to  him  at  said  date,  if  you  find  it  was,  and  that 
plaintiff  did  not  know  said  fact  and  could  not  have  discovered  the  same 
by  the  use  of  reasonable  diligence  more  than  four  years  prior  to  the 
date  of  the  filing  of  this  suit,  to  wit,  January  23,  1902,  then  the  plain- 
tiff would  not  be  barred  bv  said  four  years  statute  of  limitation."  The 
four  years  statute  is  the  one  applicable  to  actions  of  this  character 
(Watson  v.  Texas  &  P.  Ry.  Co.,  73  S.  W.  Rep.,  830 ;  Cetti  v.  Dunman* 
26  Texas  Civ.  App.,  433,  64  S.  W.  Rep.,  787 ;  Heidenheimer  v.  Loringr 
6  Texas  Civ.  App.,  560,  26  S.  W.  Rep.,  99),  and  the  court  having  sub- 
mitted the  issue  of  limitation  under  it,  no  error  was  committed  in  re- 
fusing to  give  at  defendant's  request  a  charge  on  the  five  years  statute. 
If  plaintiff's  action  was  not  barred  by  the  four  years  statute,  it  could 
not  possibly  be  barred  by  the  one  of  five. 

3.  The  charge  of  the  court  upon  the  statute  'of  limitations,  when 
taken  in  connection  with  the  preceding  paragraphs,  is  not  obnoxious  to 
the  objection  urged  in  the  seventh  assignment  of  error. 
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4.  There  is  no  merit  in  the  eighth  assignment  of  error.  That  a 
witness  does  not  remember  having  made  statement  out  of  court  con- 
tradictory to  his  testimony,  will  not  prevent  the  admission  of  his  con- 
tradictory statements.  Johnson  v.  Brown,  51  Texas,  65.  It  is  not 
shown  by  the  bill  of  exceptions  taken  to  the  court's  action  in  refusing 
the  motion  to  exclude  the  testimony  of  the  witness  Beck  whether  such 
testimony  was  contradictory  to  that  of  witness  Adams,  sought  to  be  im- 
peached by  it,  or  not.  If  the  statement  made  by  Adams  as  testified  to 
by  Beck  contradicted  the  tatter's  evidence  introduced  by  the  defendants, 
a  proper  predicate  having  been  laid  for  its  introduction,  Beck's  testimony 
was  admissible.  If  the  statement  made  to  Beck  was  not  contrary  to 
Adams'  testimony  given  for  defendants,  but  in  consonance  with  it,  de- 
fendant's were  not  prejudiced  by  the  court's  failure  to  exclude  it  on 
their  motion. 

5.  The  rule  that  a  party  will  not  be  permitted  to  impeach  the  gen- 
eral reputation  of  his  own  witnesses  for  truth,  or  to  impugn  their  cred- 
ibilitity  by  general  evidence,  tending  to  show  them  unworthy  of  belief, 
does  not  preclude  the  party  from  proving  the  truth  of  any  particular 
fact,  by  any  other  competent  testimony  in  direct  contradiction  to  what 
the  witness  may  have  testified.  Oreenl.  on  Ev.,  sec.  443.  Hence  it  was 
not  error  to  permit  the  plaintiff  to  testify,  contrary  to  the  testimony  of 
the  witness  Burton,  that  said  witness  never  told  her  anything  about 
her  father's  property  or  money. 

8-  The  remaining  assignment  of  error  complains  of  the  court's  re- 
fusal to  grant  a  new  trial  upon  the  ground  of  newly  discovered  evidence. 
When  a  new  trial  is  applied  for  on  this  ground,  it  is  necessary  to  show 
that  a  knowledge  of  the  existence  of  the  new  evidence  was  acquired  sub- 
sequent to  the  former  trial,  and  that  it  was  not  owing  to  the  want  of 
diligence  that  it  was  not  discovered  and  obtained  in  time  to  be  used 
when  the  case  was  tried;  that  the  evidence  is  material  and  not  merely 
cumulative,  and,  if  admitted,  would  probably  change  the  result  upon 
another  trial.  Such  a  motion  is  addressed  to  the  sound  discretion  of 
the  trial  court,  and  unless  it  appears  that  such  discretion  has  been  abused 
in  overruling  the  motion,  the  action  of  the  trial  court  is  not  subject  to 
review  on  appeal.  San  Antonio  &  A.  P.  Ry.  Co.  v.  Moore,  31  Texas  Civ. 
App.,  371,  72  S.  W.  Sep.,  226. 

When  the  motion,  with  the  affidavits  attached  thereto,  is  considered 
in  connection  with  plaintiffs  sworn  answer  thereto,  as  well  as  with  the 
evidence,  we  do  not  believe  it  comes  within  the  principle  which  entitles 
it  to  be  granted,  or  that  the  trial  court  in  refusing  it  abused  its  discre- 
tion. 

There  is  no  error  assigned  which  entitles  defendants  to  a  reversal  of 
the  judgment  appealed  from  and  it  is  affirmed. 

Affirmed. 
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San  Antonio  &  Aransas  Pass  Railway  Company  v. 

Fbed  L.  Klaus. 

Decided  February  10,  1904. 

1.— Practice  on  Appeal— Motion— -Bill  of   Exception. 

In  order  that  the  ruling  of  the  trial  court  in  refusing  a  motion  to  with- 
draw a  case  from  the  jury  trying  it  and  submit  it  to  another  or  continue 
may  be  revised;  a  proper  bill  of  exceptions  to  the  action  of  the  court  must 
be  taken. 

2. — Same. 

An  exception  noted  in  an  order  refusing  a  motion  can  not  take  the  place 
of  a  bill  of  exceptions  showing  all  the  facts  on  which  the  court  acted,  though 
the  motion  was  supported  by  affidavit  which  the  record  does  not  show  to 
have  been  controverted. 

3. — Master  and  Servant— Negligence. 

Facts  attending  the  injury  of  a  fireman  on  railway  engine  from  defects 
in  the  fastening  of  the  apron  covering  space  between  the  engine  and  the 
tender  considered  and  held  to  support  a  finding  of  negligence  by  the  master 
and  due  care  by  the  Injured  servant. 

4.— Charge— Undue  Repetition. 

The  cases  in  which  charges  have  been  held  erroneous  because  giving  un- 
due emphasis  by  repetition  are  those  of  charges  embodying  specifically  cer- 
tain facts  and  thereby  giving  them  too  much  prominence;  a  charge  which 
merely  repeats  legal  principles  is  not  on  the  weight  of  evidence. 

5*— Charge— Omission. 

A  charge  which  merely  directed  a  verdict  for  defendant  in  case  certain 
facts  were  found  to  exist  was  not  to  his  prejudice. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

Houston  Bros,  and  R.  J.  Boyer,  for  appellant. 

H.  C.  Carter  and  Perry  J.  Lewis,  for  appellee. 

NEILL,  Associate  Justice. — This  is  a  suit  by  appellee  to  recover 
damages  for  personal  injuries  alleged  to  have  been  inflicted  upon  him 
by  the  negligence  of  appellant  while  he  was  in  its  service  as  a  locomotive 
fireman. 

The  defendant  answered  by  a  general  denial,  pleas  of  assumed  risk, 
and  contributory  negligence. 

The  trial  of  the  case  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  $8000. 

Conclusions  of  Fact — On  the  18th  day  of  April,  1901,  the  plaintiff 
was  in  the  employ  of  the  defendant  as  a  locomotive  fireman,  and  while 
in  the  act  of  shoveling  coal  into  the  fire  box  of  an  engine  drawing  a 
freight  train,  the  apron,  which  covers  a  space  between  the  deck  of  the 
engine  and  its  tank,  slipped  and  caused  his  leg  to  slip  between  the  en- 
gine and  tank,  and  his  body  was  thrown  backward  with  great  force, 
thereby  seriously  injuring  his  back,  bruising  his  leg  and  wrenching  his 
hip  joint,  injuring  his  nervous  system,  causing  partial  paralysis,  pain* 
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ful,  serious  and  permanent  injuries,  to  his  damage  in  the  sum  of  $8000. 
His  injuries  were  proximately  caused  by  the  negligence  of  defendant, 
and  not  through  any  risk  assumed  by  plaintiff  incident  to  the  duties  of 
his  employment,  nor  any  negligence  on  his  part  contributing  in  any  way 
to  such  injuries. 

The  evidence  upon  which  these  conclusions  are  based  may  be  thus 
summarized :  The  apron  upon  which  the  plaintiff  was  standing  and  at 
work  is  a  piece  of  sheet  iron  that  covers  the  space  between  the  engine 
and  tender.  Such  an  apron,  when  in  proper  and  safe  condition,  is  fast- 
ened to  the  engine  by  means  of  hangers  which  are  attached  to  the  sides 
of  the  engine  sill.  These  hangers  are  bolted  in  place,  each*  having  two 
bolts ;  in  the  top  of  the  hanger  is  an  eye,  and  on  the  side  of  the  ap/on  a 
pin  is  riveted  which  goes  into  the  eye  of  the  hanger,  thus  forming  a 
hinge  so  the  apron  can  be  raised  up  and  down,  the  pin  turning  in  the 
eye  of  the  hanger.  When  down  the  apron  lies  over  the  tender  covering 
the  space  between  it  and  the  engine.  From  the  engine  and  tender  upon 
which  plaintiff  was  at  work  one  bolt  from  each  of  the  hangers  was  gone 
and  the  remaining  bolt  of  each  was  loose,  which  gave  the  hangers  such 
play  as  to  cause  the  pins  in  the  eyes  of  the  hangers  to  work  out  and 
the  apron  to  slip  between  the  engine  and  tank.  These  conditions  resulted 
from  the  negligent  failure  of  the  defendant  to  exercise  ordinary  care  to 
have  the  apron  securely  fastened,  or  to  make  such  inspection  as  would 
be  reasonably  sufficient  to  enable  it  to  determine  whether  or  not  it  was 
properly  or  securely  fastened.  It  was  no  part  of  the  duty  of  plaintiff's 
employment  to  see  that  the  apron  upon  which  he  was  at  work  was  prop- 
erly and  securely  fastened.  Its  defective  fastening  and  dangerous  con- 
dition were  unknown  to  him  until  after  the  occurrence  of  the  accident, 
and  were  not  so  apparent  to  such  ordinary  observation  as  would  charge 
him  with  knowledge  of  such  defective  and  dangerous  conditions.  There 
is  no  evidence  whatever  tending  to  show  that  plaintiff  was  guilty  of  any 
negligence  proximately  contributing  to  his  injuries. 

Conclusions  of  Law. — 1.  The  first  assignment  of  error,  which  com- 
plains that  the  court  erred  in  overruling  defendant's  motion  to  with- 
draw the  case  from  the  jury  and  either  permit  it  to  be  tried  by  another 
jury  or  to  be  continued,  can  not  be  considered,  because  no  bill  of  ex- 
ceptions was  taken  to  the  action  of  the  court.  It  is  uniformly  held  in 
this  State  that  in  order  to  revise  the  ruling  of  the  trial  court  in  refusing 
or  granting  a  motion  to  postpone  or  to  continue,  a  proper  bill  of  excep- 
tions must  be  taken  to  the  action  of  the  court.  Campion  v.  Angier,  16 
Texas,  93;  Harrison  v.  Cotton,  25  Texas,  54;  McMahan  v.  Busby,  29 
Texas,  195;  Railway  Co.  v.  Hardin,  62  Texas,  367;  Phillipowski  v. 
Spencer,  63  Texas,  604 ;  Railway  Co.  v.  Mallon,  65  Texas,  115 ;  Waites 
r.  Osborne,  66  Texas,  648;  Owens  v.  Railway  Co.,  67  Texas,  683;  Sul- 
phur Springs  v.  Weeks  (Texas  Sup.),  18  S.  W.  Rep.,  489;  Alamo  Fire 
Ins.  Co.  v.  Lancaster,  28  S.  W.  Rep.,  126 ;  Simpson  v.  Texas  Tram  and 
Lumber  Co.,  51  S.  W.  Rep.,  655.    The  exception  noted  in  the  order 
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refusing  the  motion  can  not  be  taken  in  lieu  of  a  proper  bill  of  excep- 
tions. Simpson  v.  Lumber  Co.,  51  S.  W.  Rep.,  655;  Insurance  Co.  v. 
Lancaster,  28  S.  W.  Rep.,  126.  The  correctness  of  the  ruling  of  a  trial 
court  upon  such  a^  motion  necessarily  depends  upon  such  facts  as  are 
either  known  to  the  trial  judge  of  his  own  knowledge,  or  shown  by  the 
evidence  introduced  upon  such  motion,  and  in  the  absence  of  a  bill  of 
exceptions  incorporating  such  facts  an  appellate  court  is  in  no  attitude 
to  review  the  ruling  of  the  trial  court,  and  must  presume  that  the  mat- 
ters within  its  knowledge  fully  authorized  such  ruling.  International 
&  G.  N.  Ry.  Co.  v.  Stewart,  57  Texas,  166;  Ponton  v.  Bellows,  13 
Texas,  254.- 

2.  The  first  and  second  paragraphs  of  the  court's  charge  are  as  fol- 
lows: 

"1.  An  employe  of  a  railway  company  assumes  the  risk  which  is  or- 
dinarily incident  to  the  business ;  but  he  does  not  assume  any  risk  which 
may  be  begotten  by  the  company's  negligence,  unless  he  knew  of  such 
risk  or  in  the  ordinary  discharge  of  his  own  duty  must  necessarily  have 
acquired  such  knowledge. 

"2.  It  is  the  duty  of  a  railway  company  to  exercise  ordinary  care 
to  furnish  its  servants  with  reasonably  safe  and  suitable  appliances  with 
which  to  perform  the  duties  required  of  them ;  and  when  a  person  enters 
the  employment  of  a  railway  company  he  has  the  right  to  rely  upon 
the  assumption  that  the  appliances  which  he  is  called  upon  to  use  are 
reasonably  safe,  and  he  is  not  required  to  use  ordinary  care  to  see 
whether  this  has  been  done  or  not,  and  he  does  not  assume  the  risk  aris- 
ing from  the  failure  of  the  railway  company  to  do  its  duty,  if  there  is 
a  failure,  unless  he  knew  of  the  failure  and  the  attendant  risk,  or  in 
the  ordinary  discharge  of  his  own  duty,  must  necessarily  have  acquired 
such  knowledge/' 

The  latter  paragraph  is  complained  of  as  error,  and  the  proposition 
asserted  under  the  assignment  is  as  follows: 

"It  is  improper  for  a  court  by  repetitions  to  place  a  principle  of  law 
involved  in  the  case  too  prominently  before  the  jury,  and  a  violation  of 
this  rule  will  require  a  reversal  when  the  repetition  indicates  the  opinion 
of  the  court  upon  the  facts." 

The  soundness  of  the  principles  of  law  embodied  in  the  charge  com- 
plained of,  applicable  to  the  facts  in  this  case,  is  not  and  can  not  be 
called  in  question.  Railway  Co.  v.  Wade,  45  S.  E.  Rep.,  915 ;  Railway 
Co.  v.  Hannig,  91  Texas,  347,  43  S.  W.  Rep.,  508;  Railway  Co.  v.  Bingle, 
91  Texas,  287,  42  S.  W.  Bep.,  971;  Bailway  Co.  v.  O'Fiel,  78  Texas, 
486,  15  S.  W.  Bep.,  33;  Bailway  Co.  v.  Engelhorn  (Texas  Civ.  App.), 
62  S.  W.  Bep.,  561;  Bailway  Co.  v.  Winton  (Texas  Civ.  App.),  66  S. 
W.  Bep.,  481;  Bailway  Co.  v.  Davis  (Texas  Civ.  App.),  65  S.  W.  Rep., 
217;  Railway  Co.  v.  Lindsey,  Id.,  669;  Railway  Co.  v.  Abbey  (Texas 
Civ.  App.),  68  S.  W.  Rep.,  293;  Railway  Co.  v.  Buch  (Texas  Civ.  App.), 
65  S.  W.  Rep.,  681;  Railway  Co.  v.  Newport,  Id.,  657;  Railway  Co.  v. 
Blackman  (Texas  Civ.  App.),  74  S.  W.  Rep.,  74;  Finnerty  v.  Burnham 
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<Pa.),  54  Atl.  Rep.,  996;  Whitakert  Smith  on  Neg.,  p.  155,  and  au- 
thorities cited  in  note  d,  p.  157 ;  Texas  &  P.  By.  Co.  v.  Archebold,  170 
TJ.  S.,  655,  42  L.  Ed.,  1188;  Railway  Co.  v.  McDade,  191  XL  S.,  — , 
48  L.  Ed.,  24.  But  the  complaint  is  that  the  principles  of  law  are  an- 
nounced too  prominently. 

The  cases  where  such  an  objection  has  been  sustained  have  been  those 
in  which  the  charge  embodied  specifically  the  issuable  facts,  and,  if 
found  by  the  jury,  announced  the  principles  of  law  applicable  to  them. 
A  repetition  of  such  a  charge  in  such  a  manner  as  to  give  undue  prom- 
inence to  the  specific  facts  and  the  law  arising  from  them  in  such  a  way 
as  to  weaken  other  facts  and  principles  of  law  equally  applicable,  and 
indicate  to  the  jury  that,  in  the  opinion  of  the  court,  such  issues  and 
the  law  announced  should  control  them  in  their  verdict,  is  held  errone- 
ous for  the  reason  that  it  is  analogous  to  a  charge  upon  the  weight  of 
the  evidence.  The  charge  under  consideration,  while  applicable  to  the 
case  made  by  the  evidence,  does  not  embody  any  of  the  issuable  facts, 
and  does  not  and,  from  its  very  nature,  can  not  indicate  the  opinion 
of  the  court  upon  them.  The  subsequent  paragraphs  of  the  charge  cor- 
rectly apply  the  principles  of  law  announced  in  the  one  complained  of 
to  the  evidence  in  the  case,  and  leave  it  for  the  jury  to  determine  the 
existence  or  nonexistence  of  such  facts  as  the  principles  are  applicable 
to.  Besides,  such  principles  of  law  announced  in  the  second  paragraph 
as  are  included  in  the  first  are  necessary  to  the  qualification  of  the  rule 
there  announced  that  aan  employe  of  a.  railway  company  assumes  the 
risk  which  is  ordinarily  incident  to  the  business."  Such  rule,  when  ap- 
plied to  the  facts  in  this  case,  would  have  been  incomplete  without  such 
limitation,  and  such  qualification  of  the  rule  was  inseparably  and  neces- 
sarily connected  with  the  other  principles  of  law  stated  in  the  second 
paragraph.    Such  paragraph  would  not  have  been  complete  without  it. 

3.  The  fourth  paragraph  of  the  charge,  in  which  the  court  instructed 
the  jury  that  if  they  found  defendant  used  ordinary  care  to  see  that  the 
apron  was  securely  fastened,  or  that  it  was  reasonably  safe  for  the  use 
of  plaintiff  in  the  discharge  of  his  duties  as  fireman,  they  should  find 
for  plaintiff,  simply  declares  a  duty  imposed  by  law  upon  the  defendant, 
and  if  discharged  required  a  verdict  in  its  favor.  In  no  sense  can  such 
portion  of  the  charge  be  considered  erroneous  or  prejudicial  to  the  com- 
pany. 

4.  The  fourth  assignment  is  directed  to  that  paragraph  of  the  charge 
in  which  is  stated  the  principles  for  the  guidance  of  the  jury  in  measur- 
ing the  damages  sustained  by  plaintiff.  It  is  in  the  very  language  of 
charges  given  in  cases  of  this  character  which  have  been  approved  time 
and  again  by  the  courts  of  last  resort  in  this  State.  Traction  Co.  v. 
Welter,  8  Texas  Ct.  Rep.,  788;  Railway  Co.  v.  Morrison,  93  Texas,  ?27; 
Traction  Co.  v.  White,  94  Texas,  468.  The  same  objections  to  the.  iden- 
tical charge  was  made  by  the  appellant  in  the  Welter  case,  in  which  a 
writ  of  error  was  denied  by  the  Supreme  Court. 
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5.  Our  conclusions  of  fact  dispose  of  the  remaining  assignments  of 
error  adversely  to  the  appellant.    The  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

"  It  is  insisted  in  this  motion  that  we  erred  in  refusing  to  consider 
appellant's  first  assignment  of  error  which  complains  that  the  trial  court 
erred  in  overruling  defendant's  motion  to  withdraw  the  case  from  the 
jury  and  permit  it  to  be  tried  by  another  jury,  or  continued,  because 
said  motion  is  supported  by  the  affidavit  of  counsel  for  appellant,  and 
the  record  does  not  show  that  the  motion  was  controverted  or  demurred 
to,  or  that  any  testimony  was  introduced  upon  the  hearing  of  said  mo- 
tion. 

It  is  a  general  rule  that  all  matters  which  do  not  constitute  a  part  of 
the  record  proper,  at  common  law  or  by  statute  must  be  brought  in  the 
record  by  a  bill  of  exceptions  or  its  equivalent,  as  a  statement  of  facts. 
To  illustrate:  Instructions  of  the  court  to  the  jury,  orders  overruling 
a  motion  for  a  new  trial,  at  common  law  from  no  part  of  the  judgment 
roll  and  are  only  in  this  State  made  a  part  of  the  record  by  statute. 
Orders  of  the  court  made  during  the  progress  of  trial  of  the  cause  are 
ordinarily  no  part  of  the  record  proper,  and  must  be  brought  in  by  bill 
of  exceptions.  2  Enc.  of  PI.  and  Prac,  pp.  268-269.  Motions  of 
various  kinds  made  during  the  progress  of  the  cause,  and  the  rulings 
of  the  court  granting  or  denying  them,  must,  in  order  to  be  reviewed 
on  appeal,  be  taken  up  by  bills  of  exceptions.  3  Enc.  of  PL  and  Prac, 
p.  392.  We  have  no  statute  in  this  State  that  authorizes  a  motion,  such 
as  the  one  under  consideration,  to  be  considered  as.  a  part  of  the  judgment 
roll  or  take  it  out  of  the  operation  of  the  rule,  that  in  order  for  the 
court's  action  upon  it  to  be  reviewed  it  must  be  brought  into  the  record 
by  a  bill  of  exceptions. 

The  motion  is  based  upon  matters  that  occurred  during  the  trial  in 
the  presence  and  observation  of  the  court,  and  of  which  it  was  fully 
informed  of  its  own  knowledge  and  observation,  and  the  correctness  of 
its  ruling  necessarily  depended  upon  such  matters  as  it  was  fully  cogni- 
zant of,  and  in  the  absence  of  a  bill  of  exceptions  setting  out  all  of  the 
facjs  upon  which  the  court's  ruling  upon  the  motion  was  based,  this 
court  has  no  authority  to  revise  or  review  the  action  of  the  trial  court 
upon  such  matters.  The  presumption  of  law  is  in  favor  of  the  correct- 
ness of  the  judgment  until  the  contrary  is  shown,  and  this  court  not 
being  in  possession  of  all  the  facts  which  were  known  to  the  trial  court, 
can  not  review  its  ruling. 

The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Houston  Electric  Company  v.  Anna  McDadr 

Decided  February  11,  1904. 

1.— Personal  Injury — Allegation. 

A  general  allegation  in  a  petition  that  plaintiff  was  injured  internally 
was  sufficient  to  admit  proof  of  injury  to  the  womb  in  the  absence  of  a  spe- 
cial exception  to  the  petition  requiring  her  to  set  out  more  definitely  her 
injuries.  International  &  G.  N.  Ry.  Co.  v.  Beasley,  9  Texas  Civ.  App.,  669, 
distinguished. 

2.— 8ame— Expert  Testimony— Life  Expectancy. 

Testimony  of  a  witness,  who  had  qualified  as  an  expert,  that,  unless 
plaintiff  underwent  an  operation  which,  in  his  opinion,  would  be  very  dan- 
gerous, her'  injuries  would  probably  shorten  her  life^expectancy  one-half,  is 
not  open  to  the  objection  that  it  was  a  mere  conclusion  of  the  witness. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  6.  Kittrell. 

Baker,  Bolts,  Baker  &  Lovett,  for  appellant. 

Chas.  0.  Ouynes,  Edgar  Watkins,  and  Frank  C.  Jones,  for  appellee. 

PLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  damages  for  personal  injuries  alleged  to  have  been  caused  by  the 
negligence  of  the  employes  of  appellant  in  the  operation  of  one  of  ap- 
pellant's street  cars  in  the  City  of  Houston.  The  injuries  complained  of 
as  the  result  of  defendant's  negligence  are  alleged  in  the  petition  as 
f ollows  : 

"That  plaintiff  was  thrown  with  great  force  and  violence  to  the 
ground,  thereby  seriously  injuring  and  wrenching  plaintiff's  spine,  dis- 
locating her  right  shoulder,  and  bruising  and  injuring  her  Tight  arm, 
injuring  her  right  hip  and  right  leg,  and,  in  fact,  greatly  injuring  and 
wounding  plaintiff's  entire  body,  and  injuring  plaintiff  internally.  That 
because  and  in  consequence  of  said  injuries,  sustained  as  aforesaid,  plain- 
tiff has  ever  since  said  day  suffered  intense  bodily  pain  and  mental  an- 
guish, and  because  of  said  injuries  plaintiff  has  ever  since  said  day  been, 
and  is  now,  totally  incapacitated  to  attend  to  any  of  her  work,  or  to  do 
and  perform  any  kind  of  labor.  That  plaintiff  will  not  recover  from 
said  wounds  and  injuries.  That  she  is  permanently  injured.  *  *  * 
That  on  account  of  said  injuries  plaintiff  will  never  again  be  able  to  do 
any  work  or  to  earn  any  money.  *  *  *  That  since  said  injuries 
plaintiff  has  suffered  intense  physical  pain  and  mental  anguish  as  a 
result  thereof,  and  will  continue  to  suffer  intense  physical  pain  and 
mental  anguish  so  long  as  she  lives." 

The  prayer  of  the  petition  is  for  the  recovery  of  damages  in  the  sum 
of  $5465.  The  defendant  answered  by  general  demurrer,  general  denial 
and  a  plea  of  contributory  negligence  on  the  part  of  plaintiff  in  leaving 
the  car  while  same  was  in  motion. 

34  Civ.— 32 
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The  trial  in  the  court  below  resulted  in  a  verdict  and  judgment  in 
favor  of  plaintiff  for  $925.  The  sufficiency  of  the  evidence  to  sustain 
the  verdict  is  not  questioned  by  the  appellant.  The  only  issues  pre- 
sented on  this  appeal  are:  First,  the  admissibility  under  the  allegation 
of  the  petition  of  evidence  introduced  by  plaintiff  showing  that  the  most 
serious  and  only  permanent  injury  inflicted  upon  her  by  the  alleged  neg- 
ligent act  of  the  appellant  was  the  displacement  of  her  womb ;  second, 
the  admissibility  of  the  testimony  of  a  physician  who  testified  for  plain- 
tiff that  the  injury  to  plaintiff's  womb  would,  in  his  opinion,  reduce  her 
life  expectancy  one-half.  Defendant  in  the  court  below  objected  to  all 
of  the  testimony  introduced  by  plaintiff  showing  injury  to  plaintiff's 
womb,  on  the  ground  that  "there  was  no  allegation  in  the  petition  of 
such  injury,  and  because  plaintiff's  petition  contained  specific  allega- 
tions of  injuries  to  certain  portions  of  the  body,  and  did  not  contain 
any  specified  allegations  of  injury  to  the  womb/' 

We  think  the  ruling  of  the  trial  court  in  refusing  to  sustain  these  ob- 
jections to  the  testimony  was  correct.  The  allegation  of  the  petition 
that  plaintiff  was  injured  internally  was  sufficient  to  admit  proof  of 
injury  to  her  womb,  or  to  any  other  of  her  internal  organs.  While  no 
proof  of  that  fact  was  necessary  the  evidence  shows  that  the  womb  is  an 
internal  organ  of  the  human  body  and  that  the  displacement  of  the  womb 
is  an  internal  injury.  If  appellant  desired  to  be  more  fully  informed 
by  the  petition  as  to  what  internal  injuries  she  claimed  to  have  received 
it  should  have  addressed  a  special  exception  to  the  petition  and  required 
plaintiff  to  set  out  the  injuries  complained  of  more  definitely,  and  hav- 
ing failed  to  do  this  it  ought  not  to  complain  of  evidence  which  estab- 
lishes the  general  allegation  of  the  petition  that  plaintiff  was  injured 
internally.  Missouri  K.  &  T.  Ry.  Co.  v.  Edling,  18  Texas  Civ.  App., 
171,  45  S.  W.  Rep.,  406 ;  Ry.  Co.  v.  McMannewitz,  70  Texas,  73 ;  In- 
ternational &  G.  N.  Ry.  Co.  v.  Bibolet,  24  Texas  Civ.  App.,  4,  57  S.  W. 
Rep.,  974;  St.  Louis  S.  W.  Ry.  Co.  v.  Kelton,  28  Texas  Civ.  App.,  137, 
66  S.  W.  Rep.,  887 ;  Missouri  K.  &  T.  Ry.  Co.  v.  Mayfield,  29  Texas  Civ. 
App.,  477,  68  S.  W.  Rep.,  812 ;  Missouri  K.  &  T.  Ry.  Co.  v.  Hawk,  30 
Texas  Civ.  App.,  142,  69  S.  W.  Rep.,  1039 ;  Sherman  S.  &  G.  Ry.  Co.  v. 
Bell,  58  S.  W.  Rep.,  147 ;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Preslon,  74  Texas* 
183 ;  Powers  v.  Caldwell,  25  Texas,  352 ;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Pen- 
dry,  14  Texas  Civ.  App.,  60,  36  S.  W.  Rep.,  794. 

The  case  of  International  &  G.  N".  Ry.  Co.  v.  Beasley,  9  Texas  Civ. 
App.,  569,  29  S.  W.  Rep.,  1121,  is  cited  by  appellant  as  sustaining  its 
contention  that  the  evidence  complained  of  ought  not  to  have  been  ad- 
mitted.   The  allegations  in  that  case  were  as  follows : 

"The  plaintiff  sustained  great  and  permanent  harm,  injury  and  hurt; 
that  by  reason  of  such  carelessness  and  recklessness,  said  piano  was 
caused  to  fall  upon  plaintiff,  crushing  him  to  the  floor,  inflicting  upon 
him  serious  and  permanent  injuries,  breaking  his  leg  and  thigh,  and  in- 
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juring  his  spine,  besides  crushing  his  arms,  head  and  body,  and  that  he 
was  rendered  a  cripple  for  life." 

These  allegations  were  held  to  be  insufficient  to  admit  proof  that 
plaintiff's  foot  was  broken  and  that  this  was  his  most  serious  injury. 
We  think  the  case  cited  is  distinguishable  from  the  present  case.  In 
the  former  the  specific  allegations  that  plaintiff's  leg  and  thigh  were 
broken,  his  spine  injured  and  his  arms,  head  and  body  crushed  would 
very  naturally  and  reasonably  lead  the  defendant  to  believe  that  the 
general  allegation  of  harm  and  injury  were  pleaded  as  the  result  of  the 
injury  to  those  parts  of  the  body  especially  mentioned,  and  he  could 
not  reasonably  anticipate  under  said  allegation  that  plaintiff  was  claim- 
ing any  injury  to  his  foot.  Under  this  construction  of  the  pleadings 
evidence  of  injury  to  plaintiff's  foot  was  clearly  inadmissible,  and  if  ad- 
mitted without  objection,  there  being  no  pleading  to  support  a  judgment 
for  said  injury,  such  judgment  could  not  be  sustained.  It  is  further  to 
be  observed  that  in  the  Beasley  case  a  special  demurrer  to  the  petition 
on  the  ground  that  the  allegations  of  injury  were  not  sufficiently  specific 
could  not  have  been  sustained.  In  the  case  we  are  considering  the  allega- 
tions of  the  petition  inform  the  defendant  that  the  plaintiff  claims  dam- 
ages for  mental  and  physical  pain  and  suffering  and  for  incapacity  to 
work  and  earn  money  caused  by  injury  to  specific  external  parts  of  her 
body  and  also  injuries  to  her  internal  organism.  It  is  clear  that  a  special 
exception  to  the  allegation  of  internal  injuries  would  have  required 
plaintiff  to  state  more  definitely  what  were  the  internal  injuries  claimed 
to  have  been  received  by  her;  and  we  think  it  equally  clear  that  the  alle- 
gation unexcepted  to  was  sufficient  to  admit  proof  of  injury  to  her  womb. 
We  think  none  of  the  cases  cited  by  appellant  sustains  its  contention. 

The  cases  of  Campbell  v.  Cook,  86  Texas,  632 ;  Missouri  K.  &  T.  By. 
Co.  v.  Cook,  8  Texas  Civ.  App.,  384,  and  International  &  G.  N".  Ry.  Co. 
v.  Thompson,  37  S.  W.  Rep.,  24,  announce  the  well  settled  doctrine  that 
a  general  allegation  of  damages  will  only  let  in  evidence  of  such  damages 
as  naturally  and  necessarily  result  from  the  injuries  complained  of,  and 
to  admit  proof  of  special  damages  such  damages  must  be  pleaded.  The 
inquiry  in  those  cases  was  whether  the  indirect  or  consequential  injuries 
proven  were  the  natural  and  necessary  result  of  the  direct  injuries 
alleged,  and  not,  as  in  this  case,  whether  the  allegations  of  the  petition 
as  to  the  parts  of  plaintiff's  body  which  were  injured  were  sufficient  to 
admit  proof  of  a  direct  injury  to  a  part  of  her  body  not  specifically 
alleged  to  have  been  injured. 

Appellant's  objection  to  the  testimony  of  Dr.  Short  to  the  effect  that 
the  injury  to  plaintiff  would  probably  shorten  her  life  expectancy  by 
one-half  was  properly  overruled.  The  objection  to  this  testimony  was 
that  it  was  a  mere  conclusion  of  the  witness.  The  witness  was  testifying 
as  an  expert,  and  in  giving  his  opinion  as  to  the  character  and  extent  of 
plaintiff's  injuries  he  stated  that  in  his  opinion  unless  an  operation, 
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which  he  considered  very  dangerous,  was  performed  plaintiffs  injury 
would  shorten  her  liie  expectancy  one-half.  The  objection  that  this 
evidence  was  only  the  conclusion  of  the  witness  is  not  tenable  as  against 
expert  testimony.  It  may  be  that  the  testimony  was  immaterial  but 
that  objection  was  not  made  to  its  introduction.  We  are  of  the  opinion 
that  the  judgment  of  the  court  below  should  be  affirmed,  and  it  is  so 
ordered. 

Affirmed. 

Writ  of  error  refused. 
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Galveston,  Houston  &  Henderson  Railroad  Company  v. 

L.  Raymond  Scott. 

Decided  February  11,  1904. 

1*— Railway — Negligence-— Passenger—  Liability. 

A  railway  company  is  responsible  only  for  the  proximate  consequences 
of  the  negligence  of  its  baggage  agent  in  losing  a  passenger's  ticket  but  is 
not  liable  for  consequences  arising  therefrom  which  the  passenger  could 
have  avoided  by  the  use  of  ordinary  care. 

2*— Common  Knowledge— Duty  of  Conductor. 

The  duty  of  a  conductor  to  eject  from  the  train  persons  without  tickets 
or  who  refuse  to  pay  fare  is  a  matter  of  such  common  knowledge  that  a 
passenger  would  be  presumed  to  expect  its  performance. 

8-— Contributory  Negligence — Ejectment — Case  Distinguished. 

The  act  of  plaintiff  In  allowing  his  wife  to  board  the  train  without  a 
ticket  or  money  to  pay  fare  was  such  contributory  negligence  as  would  pre- 
clude him  from  recovering  damages  caused  by  ejection  and  whether  or  not 
he  had  money  to  pay  her  fare  is  immaterial.  St  Louis  A.  &  T.  Ry.  Co.  v. 
Mac&ie,  71  Texas,  497,  distinguished. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  befort 
Hon.  Bobt.  Q.  Street. 

« 

Davidson  &  Loveriberg  and  Baker,  Both,  Baker  &  Lovett,  for  appel- 
lant. 

J.  Z.  H.  Scott  and  James  B.  &  Chas.  J.  Stubbs,  for  appellee. 

PLLEASANTS,  Associate  Justice. — Appellee  brought  this  suit  to 
recover  damages  for  the  alleged  unlawful  ejection  of  his  wife  from  a 
passenger  train  on  appellant's  railroad.  The  petition  alleges  in  sub- 
stance that  plaintiff  and  his  wife  on  the  26th  of  May,  1902,  purchased 
tickets  from  defendant's  agent  at  Galveston  entitling  them  to  transpor- 
tation over  defendant's  road  from  said  city  to  the  city  of  Houston.  That 
in  order  to  procure  checks  for  their  baggage  after  purchasing  said  tickets 
plaintiff  delivered  them  to  the  employe  of  defendant  whose  duty  it  was 
to  check  said  baggage,  and  that  said  employe,  after  checking  the  baggage 
and  delivering  plaintiff  duplicate  checks  therefor,  returned  plaintiff's 
ticket,  but  failed  to  return  the  one  purchased  for  his  wife.  That  plain- 
tiff, when  he  discovered  that  only  one  of  said  tickets  had  been  returned 
to  him,  notified  the  baggage  agent  of  that  fact  and  said  baggage  agent 
began  a  search  for  the  ticket  but  failed  to  find  same.  That  the  ticket 
not  having  been  found  before  the  time  for  the  departure  of  the  train 
upon  which  plaintiff  was  to  take  passage,  and  plaintiff's  wife  having 
already  embarked  upon  said  train,  he  boarded  same  without  said  ticket. 
That  when  the  conductor  of  said  train  came  into  the  car  and  demanded 
tickets  from  plaintiff  and  his  wife,  plaintiff  presented  his  ticket  to  said 
conductor  and  explained  to  him  that  his  wife's  ticket  had  been  lost  by 
the  baggage  agent,  as  before  stated.  That  said  conductor  refused  to 
allow  plaintiff's  wife  to  ride  upon  said  train  unless  she  paid  her  fare,  and 
plaintiff  being  without  ready  money  to  pay  said  fare  the  second  time, 
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refused  to  comply  with  said  demand.  That  when  the  train  arrived  at 
Virginia  Point,  which  is  the  first  station  reached  going  from  Galveston 
over  said  road,  plaintiff  and  his  wife,  still  declining  to  pay  said  fare, 
were  ejected  from  the  train  by  the  conductor.  That  there  were  no  ac- 
commodations or  comforts  of  any  kind  at  Virginia  Point,  and  plaintiff 
and  his  wife  were  forced  to  remain  there  from  3  o'clock  a.  m.  to  7:30 
o'clock  a.  m.,  when  they  returned  to  Galveston.  That  plaintiff's  wife 
was  in  poor  health,  and  during  the  time  they  were  forced  to  remain  at 
said  station  they  were  preyed  upon  by  myriads  of  mosquitoes  and  caused 
to  suffer  much  pain  and  annoyance  thereby,  and  Mrs.  Scott's  health  was 
thereby  much  further  impaired.  "That  by  reason  of  the  wrongful  acts 
of  defendant  plaintiff  was  caused  to  spend  40  cents  for  railroad  fare  for 
himself  and  wife  to  Galveston,  and  to  purchase  another  railroad  ticket 
at  a  cost  of  $2.90  in  order  to  be  carried  to  Houston  on  their  way  to 
Beaumont;  that  plaintiff  and  his  wife  sustained  a  loss  of  time  of  two 
days,  amounting  to  $10,  and  further  necessary  expense  incurred  for  ex- 
penses growing  out  of  the  delay  in  the  sum  of  $10,  and  that  by  reason  of 
the  humiliation  and  disgrace,  inconvenience,  mental  suffering  and  bodily 
pain  endured  and  suffered  by  defendant's  wrongful  acts  plaintiffs  were 
damaged  in  the  further  sum  of  $1000. 

The  prayer  of  the  petition  is  for  recovery  of  the  damages  above 
enumerated. 

The  defendant  answered  by  general  and  special  exceptions  and  gen- 
eral denial,  and  specially  pleaded  that  plaintiff  was  guilty  of  contribu- 
tory negligence  in  allowing  his  wife  to  board  defendant's  car  without  a 
ticket,  and  "that  after  going  upon  said  car  it  was  the  duty  of  said  plain- 
tiff and  wife  to  alight  from  said  train  at  said  Virginia  Point,  or  Jo  pay 
to  said  conductor  the  fare  of  the  said  plaintiff's  wife  to  the  said  Hous- 
ton, Texas,  which  the  said  plaintiff  refused  to  do,  although  he  had  funds 
in  his  possession  sufficient  for  that  purpose." 

The  plaintiff  excepted  to  that  portion  of  tha  answer  which  averred 
that  it  was  plaintiff's  duty  to  alight  from  the  car  at  Virginia  Point  or 
pay  the  fare  to  Houston,  on  the  ground  that  it  presented  no  defense  and 
was  wholly  irrelevant  and  immaterial.  This  exception  was  sustained  by 
the  trial  judge. 

By  supplemental  petition  plaintiff  withdrew  the  allegation  of  his 
original  petition  that  he  was  without  ready  money  to  pay  the  fare  de- 
manded by  the  conductor. 

The  trial  in  the  court  below  by  a  jury  resulted  in  a  verdict  and  judg- 
ment in  favor  of  plaintiff  for  $150. 

The  evidence  sustains  the  finding  of  the  jury  that  plaintiff  purchased 
a  ticket  for  his  wife  and  that  it  was  lost  by  the  baggage  agent  as  alleged 
in  the  petition.  It  was  further  shown  that  upon  the  refusal  of  plaintiff 
and  his  wife  to  pay  the  fare  demanded  by  the  conductor  for  her  trans- 
portation they  were  informed  that  Mrs.  Scott  would  be  compelled  to 
leave  the  train  at  Virginia  Point,  and  that  when  the  train  reached  that 
place  she,  in  obedience  to  the  commands  of  the  conductor,  left  the  train, 
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and  plaintiff  being  unwilling  to  leave  her  at  said  station  alone,  got  off 
with  her.  They  remained  at  said  station  from  about  3  o'clock  a.  m.  until 
about  7  o'clock  a.  m.,  when  they  returned  to  Galveston,  and  after  pro- 
curing another  ticket  resumed  their  journey  to  Houston  and  thence  to 
Beaumont,  which  latter  place  was  their  original  destination. 

The  mosquitoes  were  very  numerous  and  active  during  the  time  plain- 
tiff and  his  wife  remained  at  Virginia  Point  and  caused  them  great  an- 
noyance. There  were  no  comforts  or  accommodations  of  any  kind  at  said 
station,  and  Mrs.  Scott  was  compelled  to  stand  during  a  portion  of  the 
time  they  remained  there.  Owing  to  the  delay  occasioned  by  plaintiff's 
being  forced  to  leave  the  train  at  Virginia  Point  he  failed  to  make  con- 
nection with  the  train  from  Houston  to  Beaumont  and  incurred  the  ad- 
ditional expense  of  hotel  fare  at  Houston,  and  also  lost  a  day's  time  from 
his  business  at  Beaumont. 

Appellant  under  appropriate  assignments  attacks  the  judgment  of  the 
court  below  upon  the  ground  that  the  evidence  in  the  case  and  the  alle- 
gations of  plaintiff's  petition  show  that  the  injuries  complained  of,  save 
and  except  the  value  of  the  ticket  lost  by  the  baggage  agent,  the  addi- 
tional expense  of  plaintiff's  trip  caused  by  the  delay  incidental  to  plain- 
tiff's inability  to  reach  Houston  on  the  train  on  which  he  had  procured 
passage  and  the  value  of  the  time  lost  by  plaintiff  on  account  of  such  de- 
lay were  the  proximate  result  of  the  contributory  negligence  of  plaintiff 
and  his  wife  in  going  upon  said  train  without  a  ticket  and  in  refusing  to 
pay  the  fare  demanded  by  the  conductor,  thereby  failing  to  use  ordinary 
care  to  prevent  a  greater  injury  than  that  which  would  have  naturally 
resulted  from  the  negligence  of  the  appellant's  baggage  agent  in  losing 
the  ticket. 

The  proposition  upon  which  these  assignments  are  based  is  sound  in 
principle  and  is  well  supported  by  authority. 

The  appellant  was  responsible  for  the  negligence  of  its  baggage  agent 
in  losing  or  misplacing  the  ticket  purchased  by  appellee  for  his  wife  but 
it  is  only  liable  for  proximate  consequences  of  such  negligence  and  can  not 
be  held  liable  for  consequences  resulting  therefrom  which  appellee  could 
have  avoided  by  the  use  of  ordinary  care.  When  appellee  and  his  wife 
boarded  appellant's  train  they  knew  that  it  was  the  duty  of  the  conductor 
upon  said  train  to  refuse  to  permit  Mrs.  Scott  +o  ride  thereon  unless  she 
presented  him  with  a  ticket  entitling  her  to  carriage  on  said  train,  or  paid 
him  the  fare  for  such  carriage.  This  duty  of  the  conductor  was  en- 
joined by  a  reasonable  and  necessary  rule  of  the  appellant,  the  existence 
of  which  is  a  matter  of  such  common  knowledge  as  not  to  require  proof. 

Under  the  circumstances  shown  by  the  evidence  ordinary  prudence  on 
appellee's  part  demanded  either  that  he  should  not  have  allowed  his  wife 
to  leave  Galveston  on  said  train  without  a  ticket  or  that  he  should  have 
paid  her  fare  when  it  was  demanded  by  the  conductor.  Having  per- 
mitted his  wife  to  take  passage  on  said  train  knowing  that  she  had  no 
ticket,  and  by  refusing  to  pay  her  fare  when  demanded  by  the  conductor, 
forcing  him,  in  the  proper  discharge  of  his  duty,  to  eject  her  from  the 
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train,  the  injuries  caused  by  such  ejectment  are  the  proximate  result  of 
appellee's  disregard  of  the  duty  which  he  owed  appellant  to  use  ordinary 
care  to  prevent  an  aggravation  of  the  injuries  resulting  from  the  negli- 
gence of  appellant's  agent  in  losing  the  ticket,  and  appellant  should  not 
be  held  liable  therefor.  We  think  the  evidence  shows  that  appellee  had 
the  money  with  which  to  pay  his  wife's  fare  when  it  was  demanded  by 
the  conductor,  but  under  the  view  we  take  of  the  case  that  fact  is  imma- 
terial. 

We  are  of  opinion  that  appellee's  act  in  allowing  his  wife  to  take 
passage  upon  the  train  without  a  ticket  and  without  money  with  which 
to  pay  her  fare,  knowing  that  her  attempt  to  ride  thereon  without  a 
ticket  or  without  paying  her  fare  would  result  in  her  ejectment  there- 
from, would  be  such  contributory  negligence  on  his  part  as  would  pre- 
clude him  from  recovering  damages  for  the  injury  caused  by  such  eject- 
ment, and  therefore  the  fact  of  whether  he  had  the  money  with  which 
to  pay  her  fare  when  same  was  demanded  by  the  conductor  is  immaterial. 
Texas  &  St.  L.  By.  Co.  v.  Young,  60  Texas,  201;  Jones  v.  George,  61 
Texas,  362 ;  Texas  &  P.  By.  Co.  v.  Cole,  66  Texas,  562 ;  Bussell  v.  Bail- 
way,  12  Texas  Civ.  App.,  627. 

The  case  of  St.  Louis  A.  &  T.  By.  Co.  v.  Mackie,  71  Texas,  497,  is 
cited  by  appellee  as  sustaining  the  judgment  of  the  court  below,  but  we 
do  not  regard  the  doctrine  announced  in  that  case  as  in  conflict  with  the 
views  above  expressed.  The  plaintiff  in  the  case  mentioned  had  pur- 
chased from  the  defendant's  agent  first-class  tickets  entitling  himself 
and  wife  to  transportation  over  the  defendant's  railroad.  Either  by  the 
mistake  or  the  intentional  wrong  of  the  agent  he  gave  the  plaintiff  sec- 
ond-class tickets.  Plaintiffs  paid  for  first-class  tickets  and  supposed 
the  tickets  given  him  by  the  agent  were  of  that  class,  though  he  did  not 
examine  them.  When  the  tickets  were  presented  to  the  conductor  it  was 
discovered  that  they  were  second-class,  and  plaintiff  and  his  wife  were 
forced  to  leave  the  first-class  car  in  which  they  had  seated'  themselves 
and  ride  in  a  second-class  car.  The  court  held  that  the  fact  that  plain- 
tiff might  have  remained  in  the  first-class  car  by  paying  the  conductor 
the  difference  between  the  price  of  first  and  second-class  tickets  was  no 
defense  to  plaintiff's  claim  for  damages  for  the  humiliation  caused  him- 
self and  wife  by  their  removal  from  the  first-class  car  and  for  the  incon- 
venience they  suffered  by  being  compelled  to  ride  in  a  second-class  car. 
This  holding,  however,  is  expressly  based  upon  the  assumption  that  there 
was  no  negligence  on  the  part  of  the  plaintiff  in  not  examining  the 
tickets  before  he  got  upon  the  train,  or  rather  that  the  question  of  plain- 
tiff's negligence  in  the  premises  was  eliminated  from  the  case  by  the 
finding  of  the  jury  under  proper  instructions.  In  other  words,  when  he 
got  upon  the  car  Mackie  did  not  know  that  he  did  not  have  a  ticket  enti- 
tling him  to  ride  in  the  first-class  car,  and  this  ignorance  on  his  part- was 
not  due  to  his  failure  to  use  ordinary  care,  therefore  the  injury  caused 
him  by  his  removal  from  the  first-class  car  was  the  proximate  result  of 
the  negligence  of  the  agent  in  giving  him  second-class  tickets  and  was 
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not  contributed  to  by  any  act  or  omission  on  his  part.  The  court  sim- 
ply held  that  under  these  facts  plaintiff  was  not  required  to  lessen  the 
damage  proximately  resulting  from  defendant's  negligent  failure  to  com- 
ply with  its  contract  by  paying  to  the  defendant  as  additional  compensa- 
tion to  induce  it  to  perform  a  duty  which  it  had  already  been  fully  paid 
to  perform. 

Our  conclusion  being  that  the  appellee  in  knowingly  allowing  his  wife 
to  embark  on  appellant's  train  without  a  ticket  entitling  her  to  carriage 
thereon  and  with  no  money  to  pay  her  fare  or  a  fixed  purpose  not  to  do 
so  when  it  was  demanded  by  the  conductor  was  guilty  of  contributory 
negligence,  we  think  the  instant  case  is  clearly  distinguishable  from  that 
of  Eailway  v.  Mackie,  supra.  The  case  of  Russell  v.  Railway,  supra, 
fully  sustains  our  conclusions,  and  the  fact  that  a  writ  of  error  was 
refused  in  that  case  by  the  Supreme  Court  shows  that  our  interpretation 
of  the  opinion  in  the  Mackie  case  is  correct. 

The  amount  of  damages  to  which  the  appellee  is  entitled  as  compensa- 
tion for  his  additional  expense  and  loss  of  time  caused  by  the  negligence 
of  appellant's  agent  in  losing  the  ticket  is  not  shown  by  the  record  with 
sufficient  certainty  to  enable  us  to  render  judgment  therefor.  Such 
being  the  state  of  the  record,  the  judgment  of  the  court  below  is  reversed 
and  this  cause  remanded  for  a  new  trial  in  accordance  with  the  views 
before  expressed. 

Reversed  and  remanded. 

Writ  of  error  refused. 
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W.  S.  Holman  v.  Rudolph  Klatt. 

Decided  February  12,  1904. 

Administrator— Appeal — Bond. 

In  a  contest  between  heirs  and  an  administrator,  no  rights  of  creditors 
being  involved,  where  the  administration  was  dismissed  and  all  orders 
therein  annulled  on  the  ground  that  the  court  granting  the  letters  was  wholly 
without  Jurisdiction,  an  appeal  from  such  order  by  the  administrator  was  a 
proceeding  which  personally  concerned  him  and  upon  which  he  was  required 
to  give  bond  (Rev.  Stats.,  arts.  2257,  1408);  and  the  appellate  court  will  not 
review  the  correctness  of  the  order  of  dismissal,  on  his  appeal  from  an  order 
refusing  mandamus  requiring  the  clerk  to  make  out  the  transcript  without 
bond. 

Appeal  from  the  District  Court  of  Fayette.  Tried  below  before  Hon. 
L.  W.  Moore. 

John  T.  Duncan  and  W.  S.  Holman,  for  appellant. 

J.  F.  Wolters,  Geo.  E.  Leonert,  B.  R.  Aberneihy  and  Harwood  & 
Walsh,  for  appellee. 

GILL,  Associate  Justice. — W.  S.  Holman,  the  appellant,  applied 
for  and  procured  the  appointment  as  administrator  of  the  estate  of  Dun- 
can Dew,  deceased.  The  proceedings  were  had  in  the  County  Court  of 
Fayette  County,  Texas,  and  under  the  order  thus  procured  he  qualified 
and  acted  as  such  administrator  for  about  three  years,  managing  the 
property  under  the  direction  of  the  probate  court. 

In  August,  1902,  T.  F.  Harwood  and  B.  R.  Abernethy  as  the  duly 
constituted  trustees  of  the  devisees  of  the  estate  appeared  and  demanded 
a  final  accounting.  The  account  filed  by  the  administrator  in  response 
to  this  demand  was  contested  by  the  trustees,  and  thereafter  they  made 
a  motion  to  annul  all  orders  taken  in  the  estate  and  to  dismiss  the  entire 
proceedings  on  the  ground  that  the  court  granting  the  letters  was  wholly 
wanting  in  jurisdiction.  Upon  hearing  this  motion  the  probate  court 
sustained  the  point  and  dismissed  the  proceeding.  To  this  order  appel- 
lant excepted  and  gave  notice  of  appeal  to  the  District  Court  of  Fayette 
County. 

Within  the  time  prescribed  by  law  appellant  made  demand  upon  the 
county  clerk  for  a  transcript  for  use  on  appeal.  This  demand  was 
refused  by  the  clerk  on  the  ground  that  no  appeal  bond  was  tendered  by 
appellant.  The  latter  contended  that  he  was  appealing  in  his  capacity 
as  administrator  and  was  not  required  by  law  to  give  bond,  but  the  clerk 
persisted  in  his  refusal,  whereupon  appellant  brought  this  action  in  the 
District  Court  of  Fayette  County  to  compel  the  clerk  by  mandamus  to 
accede  to  his  demand. 

Upon  a  hearing  by  the  court  without  a  jury  it  was  found  both  that  the 
administration  proceedings  were  void  for  want  of  jurisdiction  and  that 
the  contest  was  purely  personal  on  the  part  of  the  administrator.     The 
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prayer  for  mandamus  was  thereupon  denied  and  the  applicant  has  ap- 
pealed. 

For  us  to  review  the  finding  of  the  trial  court  upon  the  first  point 
would  be  to  decide  the  only  question  made  in  the  proceedings  sought  to 
be  brought  up  from  the  probate  court,  and  this  we  are  not  inclined  to  do 
in  a  cause  which  directly  involves  no  more  than  the  question  as  to  the 
duty  of  the  clerk  in  the  premises.  For  this  reason  we  do  not  set  out 
more  fully  the  nature  of  the  original  case. 

Upon  the  second  point  we  are  of  opinion  the  trial  court  was  right, 
and  will  briefly  state  what  we  believe  to  be  the  law  upon  the  controlling 
question. 

Article  2257  of  the  Revised  Statutes  provides  as  follows :  "When  an 
appeal  is  taken  by  an  executor  or  administrator  no  bond  shall  be  required 
unless  the  appeal  personally  concern  him." 

Article  1408  provides:  "Executors,  administrators  and  guardians 
appointed  by  the  courts  of  this  State  shall  not  be  required  to  give  bond 
on  any  appeal  or  writ  of  error  taken  by  them  in  their  fiduciary  capacity ." 

It  will  be  noticed  that  in  each  of  these  articles  the  executor  or  admin- 
istrator is  exempt  only  when  he  is  acting  officially. 

In  the  case  at  bar  the  beneficiaries  of  the  estate  sought  to  annul  the 
entire  proceedings  in  administration.  It  is  made  to  appear  by  the  record 
that  there  were  no  creditors  of  the  estate  and  had  never  been.  Hence, 
the  interest  of  the  appellant  was  opposed  to  the  owners  of  the  property 
in  his  hands.  The  judgment  of  dismissal  necessarily  freed  the  estate 
of  all  claims  of  the  administrator  for  compensation  for  his  services  and 
perhaps  left  him  responsible  for  all  the  costs  incurred  in  that  court  in 
connection  with  the  estate.  The  only  person  adversely  affected  by  the 
decree  was  appellant. 

We  think  it  clear  that  his  interest  in  the  appeal  was  personal,  and 
therefore  the  clerk  rightfully  refused  to  make  up  the  transcript  without 
a  bond.  Hicks  v.  Oliver,  26  S.  W.  Eep.,  641 ;  Smithwick  v.  Kelly,  79 
Texas,  574;  Bills  v.  Scott,  49  Texas,  432. 

The  judgment  of  the  trial  court  is  aflBrmfcd. 

Affirmed* 

Writ  of  error  refused. . 
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Matt  Dean  et  al.  v.  D.  H.  Gibson  et  al. 

Decided  February  13,  1904. 

1w— Record  of  Deed  Imperfectly  Copied  Not  Notice. 

The  record  of  a  deed  did  not  impart  constructive  notice  where  the  re- 
corder neglected  to  copy  the  certificate  of  acknowledgment.  Following  Tay- 
lor v.  Harrison,  47  Texas,  464. 

2d— Bona  Fide  Purchaser— Presumption  of  Good  Faith  from  Lapse  of  Time. 

Where  the  evidence  shows  that  a  junior  purchaser  paid  a  valuable  con- 
sideration for  the  land,  and  more  than  forty  years  have  elapsed  since  the 
purchase,  and  all  the  parties  are  dead,  the  presumption  arises  that  the  pur- 
chase was  made  in  good  faith  and  must  prevail  in  the  absence  of  rebutting 
evidence  showing  actual  notice  of  the  prior  defectively  recorded  deed.  Evi- 
dence considered  and  held  to  raise  only  a  bare  suspicion  that  the  junior  pur- 
chaser had  such  notice. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
Bice  Maxey.  ' 

M.  H.  Oarnettj  B.  F.  Brown,  Coke  £  Coke,  and  Head  A  Dillard,  for 
appellants. 

A.  P.  Park  and  Abernathy  &  Beverly,  for  appellees. 

RAINEY,  Chief  Justice. — This  is  an  action  of  trespass  to  try 
title.  The  appellees  claim  through  junior  conveyances,  and  the  con- 
trolling question  is  whether  or  not  Watson  or  Taylor,  through  whom 
they  claim,  were  purchasers  of  the  land  in  good  faith. 

It  is  admitted  that  the  land  in  controversy  was  patented  to  Thomas 
Jouett  in  1845;  that  Mrs.  Eliza  Gibson  was  Miss  Eliza  Bassanio; 
her  husband,  D.  H.  Gibson,  died  in  1894,  and  she  is  now  a  widow. 
Collin  County  was  organized  in  1846,  and  the  territory  now  forming 
Collin  County  was  part  of  Fannin  County  prior  to  April,  1846;  and 
the  proper  place  to  record  deeds  to  land  in  Collin  County  prior  to 
that  date  was  in  the  office  of  the  county  clerk  of  Fannin  County. 
The  deed  from  Thomas  Jouett  to  V.  B.  Timms  is  lost,  and  after  dili- 
gent search  can  not  be  found.  J.  W.  Throckmorton  is  dead;  he  made 
a  will  which  was  probated,  vesting  his  estate  in  his  widow,  Mrs.  Ann 
Throckmorton.  She  died  intestate,  and  T.  B.  Wilson  is  administrator 
of  her  estate,  and  counsel  for  defendants  represent  him  and  her  heirs. 
It  is  also  admitted  that  Mrs.  Mary  F.  Jouett  was  administratrix  of 
the  estate  of  Thomas  Jouett,  deceased,  and  as  such  made  application 
to  the  probate  court  of  Fannin  County  for  an  order  to  sell  the  land 
in  controversy.  Subsequently,  and  prior  to  the  date  of  the  deed  to 
E.  Thos.  Watson,  she  married  Churchill  Beale,  and  at  the  date  of  said 
deed  was  his  wife. 

On  January  22,  1846,  Thomas  Jouett  and  wife  conveyed  said  land, 
by  deed  duly  acknowledged,  to  V.  B.  Timms.  On  the  same  day  said 
deed  was  filed  for  record  in  Fannin  County.  The  body  of  said  deed 
was  transcribed  in  book  B,  deeds  records,   Fannin   County,  but  the 
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certificate  of  acknowledgment  was  not  transcribed,  and  the  deed  ap- 
pears on  the  record  as  though  no  acknowledgment  was  made.  This 
deed  was  recorded  in  Collin  County,  January  7,  1879.  Appellees  hold 
title  under  this  deed. 

Thomas  Jouett  died,  and  his  estate  was  administered  by  the  Pro- 
bate Court  of  Fannin  County.  His  wife  was  appointed  administra- 
trix, and  said  land  was  inventoried  as  part  of  the  estate.  In  1855 
said  land  was  regularly  ordered  sold  by  said  court.  The  sale  was 
made  and  said  land  bid  in  by  E.  P.  Watson  for  the  sum  of  $230.  The 
sale  was  confirmed  by  said  court  and  deed  ordered  made.  The  deed 
was  executed  by  the  administratrix,  delivered  to  said  Watson  on  June 
30,  1856,  and  duly  recorded  in  Collin  County  in  February,  1857. 
Watson,  for  a  valuable  consideration  paid  by  Newton  Taylor,  con- 
veyed said  land  to  said  Taylor  March  5,  1857,  which  deed  was  recorded 
in  Collin  County  March  13,  1857.  Neither  Watson  nor  Taylor  had 
any  notice,  actual  or  constructive,  of  the  deed  from  Jouett  to  Timms. 
Appellants  claim  through  this  branch  of  the  title. 

This  is  the  third  appeal  of  this  case.  The  first  appeal  was  dis- 
posed of  by  the  Court  of  Civil  Appeals  at  Port  Worth  (48  S.  W.  Sep., 
57)  and  the  second  by  this  court  (58  S.  W.  Rep.,  51).  In  disposing 
of  the  case  both  courts  followed  the  decision  of  the  Supreme  Court  in 
the  case  of  Taylor  v.  Harrison,  47  Texas,  454,  where  the  identical 
question  of  the  effect  of  the  record  of  the  Timms  deed  in  Fannin 
County  was  passed  upon.  It  was  there  held  that  said  record  did  not 
convey  notice.  The  appellees  here,  as  on  former  appeals,  contend 
that  the  Timms  deed  having  been  duly  acknowledged,  the  filing  thereof 
with  the  clerk  for  record  was  sufficient  notice,  though  the  record  thereof 
was  defective.  Judge  Stephens,  on  the  first  appeal  (48  S.  W.  Rep.,  57), 
ably  discusses  this  proposition  and  holds  that  it  should  not  prevail  under 
the  facts  of  this  case.  His  reasoning  we  think  sound,  and  we  content 
ourselves  by  adopting  it  without  further  discussion. 

On  the  issue  of  Watson  and  Taylor  being  purchasers  in  good  faith, 
we  think  the  evidence  fully  sustains  the  contention  of  appellants  that 
they  were  such.  The  evidence  shows  that  both  Watson  and  Taylor 
paid  valuable  considerations  for  the  land,  and  more  than  forty  years 
having  elapsed  6ince  the  transaction  and  all  the  parties  thereto  being 
dead,  the  presumption  arises  that  the  purchase  was  made  in  good  faith. 
Rogers  v.  Pettus,  80  Texas,  428;  Dean  v.  Gibson,  58  S.  W.  Rep.,  51. 
While  this  presumption  is  not  conclusive,  yet,  in  the  absence  of  re- 
butting testimony,  it  should  prevail. 

Plaintiffs  introduced  evidence  that  there  was  an  index  book  in  the 
record  office  of  Fannin  County,  showing  that  the  Timms  deed  had 
been  filed  there  and  recorded.  This  was  evidence  as  to  the  filing  of 
the  deed,  but  it  added  nothing  to  what  the  record  itself  showed.  There 
was  evidence  also  that  all  the  deeds  in  defendants'  chain  of  title  were 
special  warranties ;  that  Watson  was  a  brother-in-law  of  Mrs.  Jouett  and 
was  raised  by  the  father-in-law  of  Newton  Taylor,  and  there  was  a  gen- 
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eral  statement  that  Mrs.  Jouett,  Watson  and  Taylor  were  well  acquainted 
with  each  other's  social  and  business  relations.  This  might  possibly 
raise  a  bare  suspicion  that  Watson  and  Taylor  knew  of  the  Timms 
deed,  but  it  is  of  so  little  probative  force  as  not  to  weigh  against  the 
presumption  of  good  faith.  It  was  not  shown  that  the  relations  of 
Watson  and  Taylor  with  Jouett  were  intimate,  and  the  fact  that  Mrs. 
Jouett,  as  administratrix,  inventoried  the  land  as  property  of  the  es- 
tate, indicates  that  she  at  that  time  was  not  aware  of  the  Timms  deed. 

The  nature  of  the  evidence,  when  considered  as  a  whole,  is  such 
that  the  trial  court  would  have  been  justified  in  instructing  a  verdict 
for  appellants.  So  believing,  we  here  reverse  the  judgment  of  the 
court  below  and  render  judgment  for  appellant. 

Reversed  and  rendered. 

Writ  of  error  refused. 
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John  S.  Whisler  et  al.  v.  W.  T.  Cornelius,  Administrator, 

et  AL. 
Decided  February  13,  1904. 

1. — Land  Certificate — Community  Property. 

W.,  a  single  man,  came  to  Texas  prior  to  October  1,  1837,  and  by  virtue 
of  his  residence  here  for  the  ensuing  three  years  became  entitled  to  a  land 
certificate.  He  married  in  1842,  and  died  soon  afterwards,  leaving  his  wife 
surviving,  but  no  children.  The  certificate  was  issued  to  his  heirs  in  1846, 
and  was  sold  by  the  wife  before  its  location  and  was  located  by  the  purchaser. 
Patent  for  the  land  was  Issued  In  1847  to  "the  heirs"  of  W.  Held  that  the 
certificate,  or  the  right  to  have  it  issued,  was,  at  the  time  of  W.'s  marriage 
and  death,  personal  property,  and  became  community  property  of  himself  and 
wife,  and  on  his  death  became  the  sole  property  of  the  wife  under  the  fourth 
section  of  the  Act  of  January  20,  1840. 

2. — Same— Act  Not  Repealed. 

The  fourth  section  of  the  Act  of  January  20,  1840,  dealing  with  the  marital 
rights  of  parties  and  specifically  with  their  common  property,  was  not  re- 
pealed by  the  Act  of  January  28,  1840  (Hartley's  Dig.,  art.  677),  relating  gen- 
erally to  the  descent  and  distribution  of  intestates'  estates,  nor  is  there  such 
repugnancy  between  the  two  acts,  passed  at  the  same  session,  as  will  prevent 
the  application  of  the  rule  that  in  such  cases  both  acts  should,  If  possible,  be 
upheld. 

3*— Same— Equitable  Title— Lachee— Stale  Demand. 

The  owners  of  the  land  under  the  sale  of  the  certificate  by  the  wife  being 
In  possession  of  the  land  under  regular  chain  of  title  from  such  purchaser 
dating  back  to  the  location,  it  was  error,  In  an  action  of  trespass  to  try  title 
brought  against  them  for  the  land  by  the  heirs  of  W.,  to  exclude  proof  of 
their  title  on  the  ground  that  it  was  an  equitable  title  and  their  claim  a  stale 
demand,  since,  so  long  as  the  defendant  can  assert  an  equitable  title  without 
invoking  affirmative  relief,  the  doctrine  of  stale  demand  does  not  apply. 

4.— 8a me— Patent  Inuring  to  Benefit  of  Assignee  of  Certificate. 

The  issuance  of  the  patent  to  the  heirs  of  W.  did  not  vest  any  title  to 
the  land  in  his  brothers  and  sisters. 

Appeal  from  the  District  Court  of  Fannin.  Tried  below  before  Hon. 
Ben  H.  Denton. 

Richard  B.  Semple,  for  appellants. 

Taylor  &  McGrady,  for  appellees. 

TALBOT,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title,  brought  by  appellants  originally  against  J.  P.  Cornelius  and  others, 
June  24,  1901,  to  recover  640  acres  of  land  patented  to  the  heirs  of 
Casper  Whisler,  March  4,  1847,  by  virtue  of  an  unconditional  certificate 
issued  July  7,  1846.  November  4,  1901,  pending  this  suit,  J.  F.  Cor- 
nelius died,  leaving  surviving  him  as  his  only  heirs  the  appellees  herein. 
W.  F.  Cornelius  was  appointed  administrator  of  the  estate  of  J.  F.  Cor- 
nelius, deceased,  and  on  January  24,  1902,  qualified  as  such.  On  the 
23d  day  of  December,  1902,  scire  facias  was  issued  and  served  upon  him 
and  the  other  heirs  of  the  said  J.  F.  Cornelius,  deceased,  making  them 
parties  to  this  suit,  and  at  their  request  a  severance  from  the  other  de- 
fendants was  had  and  the  cause  tiied  between  appellants  and  appellees 
on  the  25th  day  of  February,  1903.    Appellees  disclaimed  as  to  all  the 
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land  except  that  portion  described  in  their  answer,  and  as  to  that  pleaded 
not  guilty  and  the  statutes  of  limitation  of  five  and  ten  years.  After 
the  introduction  of  the  evidence  the  court  instructed  a  verdict  for  ap- 
pellees, and  from  the  judgment  rendered  thereon  this  appeal  is  prose- 
cuted. 

The  record  discloses  the  following  facts:  Casper  Whisler,  a  single 
man,  emigrated  to  the  Republic  of  Texas  prior  to  October  1,  1837,  and 
remained  a  citizen  thereof  until  his  death  in  the  fall  of  1842.  He  mar- 
ried in  May,  1842,  and  died  in  the  early  part  of  the  fall  of  the  same 
year,  leaving  his  wife,  but  no  child  or  children  surviving  him.  An  un- 
conditional certificate  was  issued  to  his  heirs  on  the  7th  day  of  July, 
1846,  and  located  on  640  acres  of  land  in  Fannin  County,  of  which  the 
land  in  controversy  in  this  suit  forms  a  part.  Whether  there  was  a 
conditional  certificate  issued  to  Whisler  prior  to  the  issuance  of  the 
unconditional  certificate,  does  not  clearly  appear,  but  that  it  was  is  in- 
ferable from  the  circumstances  of  the  case.  A  patent  was  issued  to 
Casper  Whisler's  heirs  for  the  land  March  4,  1847.  Casper  Whisler's 
widow,  Catherine,  married  Sylvester  Lockwood,  in  February,  1843,  and 
in  1846  they  sold  the  certificate  which  was  located  on  the  land  to  one 
Curtis  Moore.  The  sale  of  the  certificate  was  made  before  its  location. 
Curtis  Moore  sold  and  conveyed  the  whole  640-acre  tract  to  B.  S.  Wal- 
cott,  for  a  valuable  consideration,  by  deed  dated  December  6,  1853, 
which  was  recorded  in  the  deed  records  of  Fannin  County  in  February, 
1855.  In  1860  or  1861  B.  S.  Walcott  took  actual  possession  of  the  land 
and  made  improvements  thereon,  and  he  and  appellees  and  those  who 
claim  under  him  have  had  and  held  continuous  adverse  possession  of  the 
same  from  that  time  down  to  the  present,  using,  cultivating  and  paying 
the  taxes  thereon.  It  was  admitted  upon  the  trial  that  appellees  held 
a  regular  chain  of  title  from  and  under  the  said  B.  S.  Walcott,  who  died 
in  1879;  that  said  deeds  were  duly  registered,  and  that  all  taxes  had 
been  paid.  That  adverse  possession  by  appellees  had  been  continuous 
since  the  death  of  B.  S.  Walcott,  and  that  whatever  title  the  said  B.  S. 
Walcott  had  at  his  death  has  passed  to  appellees  and  other  defendants 
in  the  suit.  Appellant  Helen  Zearing  was  a  niece  and  Leah  Sanders 
was  a  sister  of  the  deceased,  Casper  Whisler.  Helen  Zearing  has  been  a 
married  woman  since  1869  and  Leah  Sanders  since  1843.  Neither  of 
the  appellants  have  ever  been  in  possession  of  the  land  sued  for,  nor 
paid  taxes  thereon. 

By  virtue  of  the  Act  of  December  14,  1837,  a  single  man  who  emi- 
grated to  Texas  subsequent  to  the  declaration  of  independence  and  prior 
to  the  1st  day  of  October,  1837,  and  remained  a  citizen  of  the  Republic 
for  three  years,  was  entitled  to  a  certificate  for  640  acres  of  land.  Un- 
der this  law  he  had  the  right  to  demand  the  certificate  and  to  locate  it 
upon  any  of  the  unappropriated  public  domain.  The  right  to  the  cer- 
tificate when  earned  became  a  property  right  which  he  could  dispose  of 
by  gift  or  sale.  It  has  been  said  that  such  a  right,  though  neither  real 
nor  personal  property  in  esse,  was  nevertheless  an  inchoate  right  to  get 
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the  quantity  of  land  out  of  some  part  of  the  public  domain  as  provided 
by  the  government.  It  was  a  right  or  interest  of  such  character  as  to 
be  the  subject  of  a  contract  and  capable  of  being  sold.  The  certificate, 
when  issued,  was  not  real  property,  but  a  mere  right  to  acquire  land. 
It  was  of  the  character  of  personalty,  and  could  be  sold  and  transferred 
as  a  chattel.    Johnson  v.  Newman,  43  Texas,  639. 

The  fourth  section  of  the  Act  of  January  20,  1840,  provides  that; 
"All  property  which  the  husband  or  wife  may  bring  into  the  m&rriage, 
except  land  and  slaves  and  the  wife's  paraphernalia,  and  all  the  prop- 
erty acquired  during  the  marriage,  except  such  land  or  slaves,  or  their 
increase,  as  may  be  acquired  by  either  party  by  gift,  devise  or  descent, 
and  except  also  the  wife's  paraphernalia,  acquired  as  aforesaid,  and  dur- 
ing the  time  aforesaid,  shall  be  the  common  property  of  the  husband 
and  wife,  and  during  the  coverture  may  be  sold  or  otherwise  disposed 
of  by  the  husband  only;  it  shall  be  first  liable  for  all  the  debts  con- 
tracted by  the  husband  during  the  marriage,  and  for  debts  contracted 
by  the  wife  for  necessaries  during  the  same  time;  and  upon  the  disso- 
lution of  the  marriage,  by  death,  after  the  payment  of  all  such  debts, 
the  remainder  of  such  common  property  shall  go  to  the  survivor,  if  the 
deceased  have  no  descendant  or  descendants ;  but  if  the  deceased  have  a 
descendant  or  descendants,  the  survivor  shall  have  one-half  of  such  com- 
mon property,  and  the  other  half  shall  pass  to  the  descendant  or  descend- 
ants of  the  deceased/' 

It  is  believed  to  be  immaterial  whether  the  certificate  which  Whisler 
was  entitled  to  receive  from  the  government  had  been  issued  before  his 
death  or  afterwards.  It  will  be  noted  that  under  the  Act  of  January 
20,  1840,  all  property  brought  into  the  marriage  by  the  husband  or  wife, 
except  such  as  therein  enumerated,  became  the  common  property  of  the 
husband  and  wife,  and  the  remainder  of  such  common  property,  upon, 
the  death  of  one  of  the  spouses  without  issue,  after  the  payment  of 
debts,  descended  to  and  vested  in  the  survivor.  If  the  certificate  in 
question  had  not  been  issued  before  the  marriage  or  death  of  the  said 
John  Whisler,  still  the  right  to  it  had  been  acquired  before  either  such 
event,  and  upon  his  marriage  became  a  community  right  of  himself  and 
wife.  Or  if  issued  before  his  marriage  or  death,  it  was  personal  prop- 
erty, and  in  either  case,  upon  his  death  without  a  child  or  children  sur- 
viving him,  became  the  absolute  property  of  his  wife.  Mrs.  Catherine 
Whisler,  being  the  owner  of  one-half  interest  in  the  certificate  or  right 
thereto  as  community  property,  and  having  inherited  the  other  half 
upon  the  death  of  her  husband,  as  his  sole  heir,  the  subsequent  issuance 
of  the  certificate  and  patent  in  the  name  of  the  heirs  of  John  Whisler 
would  not  vest  any  title  to  the  certificate,  or  the  land  upon  which  the 
same  was  located,  in  his  brothers  or  sisters ;  but  whatever  right  was  con- 
ferred by  such  certificate  and  patent  vested  in  her,  who  acquired  by 
legal  succession  the  original  right  as  owned  by  John  Whisler  at  the  date 
of  his  death.  Johnson  v.  Newman,  43  Texas,  628;  Robertson  v.  Du- 
bose.  76  Texas,  1 ;  Neal  v.  Bartleson,  65  Texas,  478. 
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514  Whislbr  v.  Cornelius. 

The  sale  and  transfer  of  the  certificate  by  Mrs.  Catherine  Lockwood 
and  her  then  husband,  in  1846,  to  Curtis  Moore,  passed  to  him  the  right 
to  acquire  land  under  it.  Barker  v.  Swenson,  66  Texas,  409.  He 
located  it  upon  the  640  acres  of  land  described  in  appellants'  petition, 
and  by  an  unbroken  chain  of  title  the  ownership  of  that  portion  claimed 
by  appellees  is  now  vested  in  them.  Adverse  possession  and  the  asser- 
tion of  right  to  the  land  under  the  transfer  of  the  certificate  by  Mrs. 
Lockwood  to  Moore  has  existed  through  B.  S.  Walcott,  to  whom  Moore 
sold  in  1853,  and  through  those  who  have  held  and  claim  the  land  un- 
der Walcott,  since  1860  or  1861  down  to  the  present  time.  This  asseiv 
tion  of  claim  and  title  through  the  transfer  to  Moore  is  certainly  suffi- 
cient to  exculpate  them  from  the  charge  of  laches  and  stale  demand. 
It  follows  therefore  from  what  we  have  said  that  appellants'  contention, 
"that  if  Curtis  Moore  had  any  right  or  title  to  the  land  when  it  was 
patented  to  the  heirs  of  Casper  Whisler,  deceased,  such  title,  being 
based  on  the  transfer  of  the  certificate  to  him  by  Mrs.  Lockwood,  was 
only  equitable  in  its  character,  and  in  order  to  prevail  against  the  legal 
title  of  appellants,  who  are  the  grantees  in  said  certificate  and  patent, 
must  have  been  asserted  within  ten  years  after  the  issuance  of  said 
patent/'  is  not  warranted  by  the  law  and  facts  and  can  not  be  sus- 
tained. 

Besides,  if  it  should  be  conceded  that  Moore's  title  was  only  an  equit- 
able one,  still  it  has  been  held  that  the  exclusion  of  proof  of  such  title, 
interposed  as  a  defense  against  parties  claiming  as  the  heirs  of  the  pat- 
entee, on  the  ground  that  it  was  stale,  was  error.  Cox  v.  Bray,  28 
Texas,  260.  The  rule  seems  to  be  that  so  long  as  the  defendant  can 
assert  an  equitable  title  without  invoking  affirmative  relief,  the  doctrine 
of  stale  demand  does  not  apply.  Hensel  v.  Kegans,  8  Texas  Civ.  App., 
583,  28  S.  W.  Eep.,  705;  1  Pom.  Eq.  Jur.,  sees.  418,  419.  In  the  view 
we  have  taken  of  the  case,  appellees'  right  to  the  land  in  controversy  is 
not  dependent  upon  their  plea  of  limitation,  and  for  that  reason  the 
question  has  not  been  discussed.  It  would  seem,  however,  that  all  the 
appellants  are  barred,  except  Mrs.  Leah  Sanders. 

Believing  that  the  proper  disposition  was  made  of  the  case  in  the 
court  below,  the  judgment  of  that  court  is  affirmed. 

Affirmed. 

ON  MOTION  FOR  REHEARING. 

It  is  contended  by  appellant  in  his  motion  for  a  rehearing  that  the 
law  in  force  at  the  date  of  Casper  Whislert  death  recognized  his  brothers 
and  sisters,  there  being  neither  father  nor  mother,  as  his  heirs,  and  that 
we  were  in  error  in  holding  that  "Mrs.  Catherine  Whisler,  being  the 
owner  of  one-half  interest  in  the  certificate  or  right  thereto  as  com- 
munity property  and  having  inherited  the  other  half  upon  the  death 
of  her  husband,  as  his  sole  heir,  the  subsequent  issuance  of  the  certifi- 
cate and  patent  in  the  name  of  the  heirs  of  John  Whisler  would  not 
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vest  any  title  to  the  certificate,  or  the  land  upon  which  the  same  was 
located,  in  his  brothers  or  sisters;  but  whatever  right  was  conferred  by 
such  certificate  and  patent  vested  in  her,  who  acquired  by  legal  suc- 
cession the  original  right  as  owned  by  John  Whisler  at  the  date  of 
his  death."  In  support  of  this  contention  we  are  cited  to  article  577, 
Hartley's  Digest  of  the  Laws  of  Texas,  which  is  a  part  of  the  Act  of 
January  28,  1840,  relating  to  the  descent  and  distribution  of  intestates' 
€8  Lares. 

The  ruling  criticised  is  based  upon  the  fourth  section  of  the  Act  of 
January  20,  1840.  This  section  is  quoted  in  our  original  opinion,  and 
provides  in  substance  that  all  property  brought  into  the  marriage,  ex- 
cept certain  property  therein  enumerated,  which  did  "not  include  land 
certificates  or  the  right  thereto,  became  the  common  property  of  the 
husband  and  wife,  and  upon  the  dissolution  of  the  marriage  by  death, 
the  remainder,  after  the  payment  of  certain  debts  therein  named,  should 
go  to  the  survivor. 

John  Whisler  and  his  wife  Catherine  married  in  May,  1842,  and  he 
died  early  in  the  fall  of  1842.  The  fourth  section  of  the  Act  of  Jan- 
uary 20,  1840,  was  in  force  at  the  date  of  their  marriage,  and  when 
Whisler  died,  unless  repealed  by  the  Act  of  January  28, 1840.  The  for- 
mer act  seems  to  deal  with  the  marital  rights  of  parties  and  specifically 
with  their  common  property;  while  the  latter  relates  generally  to  the 
descent  and  distribution  of  intestates'  estate.  Besides,  it  is  believed  to 
be  manifest  from  subsequent  legislation  and  the  decisions  of  our  courts 
that  the  Act  of  January  28,  1840,  did  not  repeal  the  fourth  section  of 
the  Act  of  January  20,  1840.  It  will  be  found  upon  examination  that 
the  Legislature  regarded  the  said  section  of  the  latter  act  in  force  after 
the  passage  of  the  Act  of  January  28,  1840,  because  said  section  was 
expressly  repealed  by  the  sixth  section  of  the  statute  of  March  13,  1848, 
entitled  "An  act  better  defining  the  marital  rights  of  parties."  In  the 
case  of  Portis  v.  Parker,  22  Texas,  701,  certain  property  was  levied  on 
as  the  property  of  David  G.  Portis.  His  wife,  Mrs.  Eebecca  Portis, 
claimed  the  property  as  her  separate  estate.  It  appeared  that  they  were 
married  on  the  28th  day  of  December,  1843,  and  that  the  property  at 
the  date  of  the  marriage  was  Mrs.  Portis'  separate  property;  and  while 
the  court  held  in  that  case  that  the  provisions  of  the  statute  of  March 
13,  1848,  were  decisive  of  the  question  involved,  yet  the  fourth  section 
of  the  Act  of  January  20,  1840,  was  discussed  and  treated  as  in  force 
and  applicable  to  the  facts  of  that  case. 

Furthermore,  both  the  statutes  of  January  20  and  January  28,  1840, 
were  passed  at  the  same  session  of  the  legislative  body  that  enacted 
them,  and  we  are  of  opinion  that  there  is  not  such  conflict  or  repug- 
nance between  the  provisions  of  said  acts  as  would  prevent  the  appli- 
cation of  the  rule  that  in  such  cases  both  acts  should  be  upheld  and  en- 
forced.   The  motion  for  rehearing  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Hooks  &  Hines  v.  J.  W.  Pafford  et  al. 

Decided  February  13,  1904. 

1.— Witness— Bias— Collateral  Matter. 

Where  a  witness  for  plaintiff  admits  on  cross-examination  that  he  is  a 
special  friend  of  plaintiff,  he  can  not  ostensibly  for  the  purpose  of  showing 
such  bias,  be  interrogated  as  to  a  certain  collateral  matter  of  a  character 
calculated  to  cast  discredit  on  plaintiff. 

2, — Sale  in  Fraud  of  Creditors— Evidence— Reputation. 

Where  plaintiffs  purchased  goods  of  M.  which  were  afterwards  attached 
by  creditors  of  M.,  on  the  ground  that  M.  was  Insolvent  and  the  sale  to  plain- 
tiffs made  in  fraud  of  creditors,  and  plaintiffs  sued  the  sheriff  for  wrongful 
attachment  and  conversion  of  the  goods,  the  good  faith  of  plaintiffs  in  pur- 
chasing the  goods  was  an  issue  in  the  case,  and  it  was  competent  for  them 
to  show  that  M.'s  reputation  for  paying  his  debts  was  good  at  the  time  and 
place  of  their  purchase. 

3. — Same — Damages — Attachment. 

Where  the  sheriff  levied  on  the  goods  while  In  plaintiffs'  storehouse  and 
kept  the  house  closed  for  two  months,  It  was  error  for  the  charge  to  make 
plaintiffs'  right  to  recover  the  rental  value  of  the  storehouse  for  such  time 
dependent  on  their  having  no  knowledge  of  the  fraudulent  Intent  of  M.  in 
selling  them  the  goods,  as  the  sheriff  was  in  no  event  entitled  to  keep  the 
house  closed  for  any  longer  time  than  was  necessary  to  inventory  the  goods. 

4- — Same — Fraud — Putting  Upon  Inquiry — Suspicion. 

To  affect  a  purchaser  of  goods  with  notice  of  an  Intent  on  the  seller's 
part  to  defraud  his  creditors,  there  must  be  something  more  than  the  pos- 
session of  facts  such  as  would  be  calculated  to  create  a  suspicion  of  the 
seller's  fraud.  In  order  to  be  charged  with  notice,  the  purchaser  must  be  in 
possession  of  facts  and  circumstances  such  as  would  put  an  ordinarily  pru- 
dent person  on  inquiry  which,  by  the  use  of  proper  diligence  on  his  part, 
would  lead  to  a  knowledge  of  such  Intention. 

5. — Same — Property  Not  Sold  by  Debtor. 

Where,  after  plaintiffs  had  bought  the  goods  from  M.  and  taken  possession 
thereof,  certain  coal  was  delivered  to  them  which  M.  had  ordered,  and  they 
paid  the  owner  of  the  coal  therefor,  and  the  coal  was  attached  and  converted 
by  the  sheriff  acting  in  behalf  of  M.'s  creditors,  plaintiffs  were  entitled  to 
recover  the  value  of  the  coal. 

6.— Same— -Value  of  License  Lost  Through  Levy. 

Where  plaintiffs'  storehouse  was  kept  closed  by  the  sheriff  for  two 
months  after  the  levy,  and  plaintiffs  thereby  deprived  for  that  time  of  the 
value  of  their  license  as  retail  liquor  dealers,  they  were  entitled  to  recover 
the  value  of  the  license  for  such  time,  and  also  the  value  of  clerks'  hire  for 
that  period  which  they  were  compelled  to  pay. 

Appeal  from  the  District  Court  of  Collin.  Tried  below  before  Hon. 
Eice  Maxey. 

Garrett  &  Smith,  for  appellants. 

Abernathy  &  Mungum,  for  appellees. 

RAINEY,  Chief  Justice. — On  March  17,  1900,  appellants  pur- 
chased of  C.  H.  Miller  a  certain  stock  of  merchandise,  consisting  of 
liquors,  cigars,  etc.,  and  took  possession  of  same.  About  one  week  there- 
after appellee,  sheriff  of  Collin  County,  by  his  deputy,  seized  said  prop- 
erty by  virtue  of  certain  writs  of  attachments  issued  in  suits  brought  by 
Miller's  creditors  against  him.  The  goods  nor  the  proceeds  were  ever 
returned  to  appellants.    The  house  in  which  the  goods  were  situated  and 
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which  had  been  rented  by  appellants  from  one  Seay  was  also  taken  pos- 
session of  by  said  deputy,  and  appellants  were  deprived  of  the  possession 
and  use  thereof  for  about  two  months. 

This  suit  was  brought  by  appellants  against  Pafford,  sheriff,  and  the 
sureties  on  his  official  bond,  to  recover  for  the  value  of  the  goods,  the 
use  of  the  house,  and  the  value  of  plaintiffs'  retail  liquor  dealer's  license, 
which  it  was  alleged  were  seized  and  never  returned  to  plaintiffs,  also 
to  recover  clerks'  hire  plaintiffs  were  compelled  to  pay  their  clerks  dur- 
ing the  time  said  house  was  so  held.  The  defendants  defended  on  the 
ground  that  the  sale  to  plaintiffs  was  made  in  fraud  of  creditors  and 
therefore  void.    On  hearing  judgment  was  rendered  for  defendants. 

The  appellants  complain  of  the  action  of  the  court  in  permitting  the 
defendants,  on  cross-examination  of  plaintiffs'  witness,  Sam  McKinney, 
to  prove  by  said  witness  that  he  was  on  the  train  with  Hooks  at  the  time 
an  assault  was  made  on  one  Dial.  The  assault  was  in  no  way  pertinent 
to  any  inquiry  in  the  case,  and  the  only  purpose  this  testimony  could 
subserve  was  to  discredit  the  said  witness  by  showing  his  friendship  for 
plaintiff  Hooks.  Witness  had  stated  in  reply  to  defendants'  inquiry,  that 
he  was  a  special  friend  of  Hooks,  and  the  fact  of  his  being  present  at 
the  time  of  the  assault  was  immaterial.  We  understand  that  the  bias, 
prejudice,  interest,  etc.,  of  a  witness  may  be  shown  by  proof  of  collateral 
matter,  but  where  the  witness  admits  such  state,  then  the  proof  of  col* 
lateral  matter  to  show  such  state  becomes  immaterial. 

It  is  insisted  by  appellees  that  said  testimony  was  harmless.  Possibly 
so;  considered  abstractly  it  would  seem  so.  But  it  appears  from  the 
bill  of  exceptions  that  plaintiffs'  counsel,  when  objecting  to  said  testi- 
mony, stated  to  the  court,  in  effect,  that  the  assault  had  been  published 
in  every  paper  in  the  county;  that  there  had  been  various  trials  in  the 
courts  of  Collin  and  Hunt  counties  and  appeals  to  the  Court  of  Crim- 
inal Appeals,  and  the  matter  had  been  republished ;  that  it  was  a  matter 
of  general  knowledge  throughout  Collin  County  and  was  an  unprovoked 
assault.  Taking  this  statement  as  true,  we  are  unable  to  say  that  said 
testimony  was  harmless. 

It  was  also  error  for  the  court  to  exclude  evidence  offered  by  plain- 
tiffs to  show  that  the  reputation  of  Miller  in  McKinney  for  paying  his 
debts  was  good.  The  good  faith  of  plaintiffs  in  purchasing  the  goods 
was  an  issue,  and  there  was  evidence  to  the  effect  that  Miller  was  in- 
solvent. Whether  plaintiffs  knew,  or  were  put  upon  inquiry,  as  to  such 
insolvency,  was  a  material  inquiry,  and  the  reputation  of  Miller  in 
McKinney  for  paying  his  debts  was  a  circumstance  pertinent  for  the 
jury  to  consider.  Mr.  Greenleaf  says:  "Where  purchaser's  knowledge 
or  ignorance  in  good  faith  of  the  transferrer's  insolvency  is  in  issue, 
the  transferrer's  reputation  as  to  solvency  or  insolvency,  if  within  the 
same  community,  is  admissible  to  indicate  the  purchaser's  state  of  mind." 
Sec.  14p,  p.  68. 

On  the  issue  of  the  right  of  plaintiffs  to  recover  for  the  rent  of  the 
house,  the  court  in  his  charge  made  the  recovery  depend  upon  whether 
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or  not  the  plaintiffs  knew,  or  were  put  upon  inquiry,  of  Miller's  insol- 
vency, his  intention  and  the  fraudulent  transaction.  This  was  error. 
The  right  to  recover  did  not  depend  upon  the  character  of  the  transac- 
tion between  plaintiffs  and  Miller.  If  plaintiffs  had  rented  the  house 
from  Seay,  and  the  deputy  sheriff,  in  levying  the  writs  of  attachment, 
took  possession  of  the  house  and  retained  possession  thereof  until  he 
disposed  of  the  goods,  then  the  plaintiffs  would  be  entitled  to  the  rents 
for  that  time.  Of  course  holding  the  house  for  a  reasonably  sufficient 
time  to  seize  and  make  an  inventory  of  the  goods  would  create  no  liabil- 
ity. A  day  or  so  would  doubtless  have  been  sufficient  for  this  purpose 
in  this  instance. 

The  third  paragraph  of  the  court's  charge  is  as  follows:  "If  a  pur- 
chaser be  ignorant  of  the  insolvency  of  a  seller  and  has  no  reason  to  be- 
lieve such  to  be  his  condition  and  does  not  know  or  have  any  knowledge 
of  such  facts  as  would  be  calculated  to  create  a  suspicion  that  the  pur- 
pose of  the  seller  is  to  hinder,  delay  or  defraud  his  creditors,  and  the 
purchaser  pay  a  valuable  consideration  for  the  property  sold,  then  the 
sale  is  valid,  whatever  may  have  been  the  intention  of  the  seller,  and 
although  creditors  of  the  seller  may  be  defrauded,  hindered  or  delayed 
in  the  collection  of  their  claims." 

In  the  eighth  paragraph  of  the  charge  the  court  again  tells  the  jury 
that  the  burden  was  on  the  defendants  to  show  that  the  sale  of  the  prop- 
erty was  made  with  the  intent  on  the  part  of  Miller  to  hinder,  delay 
or  defraud  his  creditors,  and  the  plaintiffs  knew  of  such  intent,  or  knew 
some  facts  or  circumstances  each  as  would  have  excited  in  the  mind  of 
an  ordinarily  prudent  man  a  suspicion  of  such  intent. 

Appellant  complain  of  that  portion  of  paragraph  3  which  informs  the 
jury  that  without  "knowledge  of  such  facts  as  would  be  calculated  to 
create  a  suspicion  that  the  purpose  of  the  seller  is  to  hinder,  delay  or 
defraud  creditors,"  etc.,  the  sale  would  be  valid.  To  affect  a  purchaser 
with  notice  there  must  be  something  more  than  the  possession  of  "facts 
such  as  would  be  calculated  to  create  a  suspicion"  of  the  seller's  intent. 
If  he  did  not  know  of  the  intent,  then,  to  constitute  notice,  he  must  be 
in  possession  of  facts  and  circumstances  such  as  would  put  an  ordinarily 
prudent  person  upon  inquiry  which,  by  the  use  of  proper  diligence  on  his 
part,  would  lead  to  a  knowledge  of  such  intention.  A  purchaser  might 
be  in  possession  of  facts  that  would  create  a  suspicion  as  to  the  seller's 
fraudulent  intent,  but  which  by  the  use  of  proper  diligence  would  not 
lead  to  a  knowledge  of  such  intention.  Of  course  if  he  knew  facts 
which  would  excite  the  suspicion  of  a  man  of  ordinary  prudence  and 
put  him  upon  inquiry  and  by  the  use  of  diligence  would  discover  the 
fraudulent  intent,  then  he  would  be  charged  with  notice.  The  charge 
was  calculated  to  mislead  in  that  it  did  not  fully  state  the  law,  as  in- 
dicated. 

The  court  erred  in  refusing  appellants'  tenth  requested  instruction, 
which  is  as  follows:  "You  are  instructed  that  if  you  find  and  believe 
from  the  evidence  that  Miller  had  ordered  the  coal  testified  to  in  the 
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evidence,  and  that  the  same  was  delivered  to  Hooks  &  Hines  after  they 
had  purchased  the  stock  of  goods  in  question  and  had  taken  possession 
of  the  stock  of  goods,  and  that  the  plaintiffs,  Hooks  &  Hines,  paid  for 
the  coal,  then  you  are  instructed  that  the  plaintiffs  are  entitled  to  re- 
cover for  the  value  of  the  coal  as  against  the  sheriff  and  the  sureties  upon 
his  bond."  This  charge  embraces  a  correct  proposition  of  law,  was  ap- 
plicable to  the  facts,  and  should  have  been  given. 

Appellants  complain  of  the  exclusion  of  testimony  offered  to  prove  the 
value  of  their  State,  county  and  municipal  licenses  as  retail  liquor  deal- 
ers, which  plaintiffs  allege  were  lost  to  them  by  the  illegal  seizure  of  the 
goods,  house,  etc.  We  think  this  was  competent  evidence  under  the 
pleadings  of  plaintiffs.  It  was  shown  that  the  license  had  been  trans- 
ferred to  plaintiffs  by  Miller,  and  under  the  law  they  were  worthless  to 
anyone  else.  If  plaintiffs  were  bona  fide  purchasers  of  the  goods,  and 
the  effect  of  the  seizure  of  the  goods  was  to  render  plaintiffs  unable  to 
carry  on  business  under  such  license,  then  plaintiffs  were  entitled  to 
recover  the  value  of  the  license  of  which  they  were  deprived  by  the 
wrongful  levy.  If,  on  the  other  hand,  plaintiffs  were  not  purchasers 
in  good  faith,  then  the  goods  were  subject  to  the  writs  of  attachment, 
and  plaintiffs  are  not  entitled  to  any  damages  resulting  to  them  by 
reason  of  the  levy  on  the  goods.  Or,  if  the  holding  of  the  house  by  the 
sheriff  prevented  plaintiffs  from  pursuing  their  business  under  said 
license,  then  they  were  entitled  to  recover  the  reasonable  value  to  them 
of  the  license  during  the  period  the  house  was  unlawfully  detained. 

There  is  testimony  showing  that  no  levy  was  made  on  the  licenses  and 
the  deputy  knew  nothing  of  them.  If  this  is  true,  the  mere  fact  that 
the  licenses  were  stuck  up  in  the  building  during  the  time  it  was  held  by 
the  sheriff  would  not  entitle  plaintiffs  to  damages. 

The  court  also  erred  in  excluding  the  value  of  clerks'  hire  that  plain- 
tiffs allege  they  were  compelled  to  pay,  etc.  If  the  levy  was  unlawful 
and  rendered  plaintiffs  unable  to  pursue  business,  or  if  the  holding  pos- 
session of  the  house  rendered  them  unable  to  do  so,  and  such  illegal  levy 
or  such  possession  made  it  necessary  for  plaintiffs  to  pay  clerks  with 
whom  they  had  contracted  and  it  was  unavoidable,  then  plaintiffs  would 
l>e  entitled  to  recover  for  the  reasonable  amount  so  paid.  Plaintiffs 
specially  alleged  the  loss  of  license  and  the  payment  of  clerks'  hire,  and 
the  right  to  recover  therefor  depends  upon  the  testimony  introduced 
under  the  law  as  above  indicated. 

For  the  reasons  indicated  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


I* 
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Ignac  Prokop  v.  Gulf,  Colorado  &  Santa  Fe  Railway  Company. 

Decided  February  15,  1904. 

1. — Carrier — Duty  to  Protect  Passenger. 

The  duty  of  a  carrier  to  protect  passengers  from  assault  and  insults  of 
third  persons  extends  only  to  those  cases  where  the  wrong  occurs  in  the 
presence  of  its  agents  or  when  the  circumstances  attending  or  preceding  the 
injury  might  have  been  foreseen  and  prevented. 

2. — Same— Fact  Case — Assault. 

The  mere  fact  that  plaintiff's  wife,  a  passenger,  while  seated  alone  In 
a  dark  waiting  room,  was  assaulted,  does  not  show  that  defendant's  agents 
should  have  foreseen  the  assault. 

3.— Pleading — Allegation — Conclusions  of  Pleader. 

It  is  generally  true  that  an  allegation  of  a  duty  owing,  negligent  failure 
to  perform  it,  and  damage  proximately  resulting  therefrom,  is  good  on  gen* 
eral  demurrer.  But  this  rule  no  longer  applies  when  the  pleader  alleges  the 
specific  fact  by  which  the  field  of  his  proof  will  be  limited,  or  when  It  Is 
plain  from  the  entire  petition  that  the  general  allegations  are  but  conclu- 
sions of  the  pleader  from  the  specific  facts  stated. 

Appeal  from  the  District  Court  of  Austin.  Tried  below  before  Hon. 
L.  W..  Moore. 

G.  (?.  Krueger  and  Duncan,  Law  &  Wolters,  for  appellant. 

J.  W.  Terry  and  A.  H.  Culwell,  for  appellee. 

GILL,  Associate  Justice. — This  6uit  was  brought  by  appellant  to 
recover  of  appellee  damages  for  personal  injuries  alleged  to  have  been 
sustained  by  his  wife  by  reason  of  an  assault  alleged  to  have  been  com- 
mitted upon  her  by  a  negro  while  she,  a  passenger,  was  awaiting  the 
arrival  of  appellee's  passenger  train  at  the  town  of  Sealy,  Texas.  Appel- 
lant seeks  here  a  revision  of  the  judgment  of  the  trial  court  sustaining 
a  general  demurrer  to  the  petition. 

The  petition  of  plaintiff  is  of  considerable  length,  but  as  the  facts 
alleged  as  a  basis  for  recovery  may  be  embraced  within  the  compass  of 
a  much  briefer  statement  we  do  not  deem  it  necessary  to  embody  the 
entire  pleading  in  this  opinion. 

It  is  averred  that  plaintiff  and  wife  live  at  Wallis,  Texas,  on  the  line 
of  appellee's  road.  That  his  wife  being  sick  concluded  to  go  to  Sealy 
(which  is  also  a  station  on  appellee's  line)  to  consult  a  physician.  Oh 
the  morning  of  March  26,  1903,  she  purchased  of  appellee's  agent  at 
Wallis  a  round-trip  ticket  entitling  her  to  passage  on  appellee's  train  to 
Sealy  and  return.  That  she  went  to  Sealy,  consulted  a  physician,  and 
thereafter  went  to  appellee's  depot  at  Sealy  and  entered  the  waiting 
room  therein  to  await  the  arrival  of  the  train  for  Wallis.  That  this 
train  was  due  at  Sealy  at  6 :10  p.  m.,  but  on  the  occasion  in  question  it 
was  two  hours  late.  That  being  ignorant  of  this  fact  she  remained  in 
the  waiting-room  and  continued  to  await  its  arrival.  That  her  presence 
there  was  known  to  the  station  agent  and  othe~  employes  of  appellee. 
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That,  though  the  weather  was  cold  and  darkness  had  fallen,  the  agents 
ot  appellee  negligently  failed  to  build  a  fire  in  the  waiting-room  or  to 
light  the  same  and  with  knowledge  that  she  was  there  and  alone  they 
-absented  themselves  from  the  depot.  That  the  failure  to  light  and  warm 
the  room  was  a  plain  violation  of  their  statutory  duty  and  therefore  neg- 
ligence. That  she  was  in  possession  of  her  return  ticket  and  entitled 
to  the  comfort  and  protection  which  a  compliance  with  the  provisions 
of  the  statute  would  have  afforded  her.  That  some  time  after  she  had 
-entered  said  waiting-room  and  after  it  became  dark  and  while  she  was 
jet  alone  a  negro  man  entered  in  the  darkness,  assaulted  her,  choked  her 
.and  struck  and  bruised  her  in  an  effort  to  commit  rape  upon  her.  That 
bj  desperate  resistance  and  timely  outcry  and  timely  arrival  of  assist- 
ance from  the  residents  of  the  town  of  Sealy  her  assailant  was  prevented 
from  accomplishing  his  purpose.  That  the  agents  and  servants  of  ap- 
pellee did  not  appear  and  rendered  her  neither  aid  nor  protection. 

Then  follow  allegations  to  the  effect  that  it  was  appellee's  legal  duty 
to  her  as  a  passenger  to  protect  her  from  all  insults  and  humiliations  of 
whatever  kind  or  character  and  from  whatever  source.  That  appellee's 
agents  knew  of  her  presence  in  the  waiting-room  alone  and  from  the 
-circumstances  could  have  reasonably  anticipated  the  assault. 

Inasmuch  as  the  following  portion  of  the  petition  gives  color  to  the 
■entire  pleading  we  set  it  out  in  its  exact  terms : 

"That  appellee  was  guilty  of  gross  negligence  and  want  of  ordinary 
•care  as  follows : 

"1.  Appellant's  wife  was  in  appellee's  waiting-room  and  alone,  and 
it  was  about  8  p.  m.  and  it  was  long  after  dark,  and  the  appellee  neg- 
lected to  have  said  waiting-room  lighted,  but  allowed  same  to  remain 
in  darkness.  That  appellant's  wife  was  left  all  alone  in  said  waiting- 
room,  and  by  virtue  of  the  place  being  dark  it  enabled  and  invited  the 
fclack  brute  to  make  an  assault  upon  her,  as  said  darkness  would  all  the 
better  conceal  his  identity.  That  if  said  waiting-room  had  been  prop- 
erly lighted,  he  would  never  have  entered  it  for  the  purpose  for  which 
he  did  enter.  Appellant  says  that  this  was  the  protection  that  appellee 
-owed  his  wife.  That  the  appellee  should  have  kept  said  waiting-room 
lighted  during  all  the  time  that  his  wife  was  there  waiting  in  the  same 
for  the  arrival  of  its  train.  That  being  all  alone  that  its  failure  to  keep 
«aid  waiting-room  properly  lighted  was  one  of  the  proximate  causes  and 
invitations  of  the  assault  made  upon  his  wife.  That  appellee  owed  all 
its  passengers,  and  appellant's  wife  in  particular,  the  duty  to  have  its 
waiting-room  lighted,  and  by  failing  to  do  so,  deprived  her  of  the  proper 
protection  which  the  appellee  owed  her,  and  thereby  invited  said  assault 
upon  her." 

While  the  plaintiff's  petition  contains  allegations  to  the  effect  that 
appellee  owed  his  wife  the  duty  of  guarding  her  from  assault  and  that 
the  assault  under  the  circumstances  could  and  ought  to  have  been  fpre- 
seen,  there  are  many  allegations  other  than  that  above  quoted  which 
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make  it  clear  that  plaintiff  rested  the  averment  that  the  assault  could 
have  been  foreseen  solely  upon  the  fact  that  the  room  was  dark  and  his 
wife  alone,  and  that  the  assault  would  not  otherwise  have  been  com- 
mitted. The  negro  is  not  alleged  to  have  been  an  employe  of  appellee, 
nor  are  the  agents  and  servants  charged  in  any  other  way  than  as  above 
stated  with  reason  to  apprehend  the  assault.  * 

As  against  the  general  demurrer  the  petition  should  receive  liberal 
construction,  and  if  by  fair  intendment  a  cause  of  action  can  be  inferred 
from  its  allegations  the  demurrer  should  not  prevail. 

Appellant  contends  that  the  averment  that  his  wife,  while  entitled 
to  the  rights  of  a  passenger,  was  by  the  agents  of  appellee  knowingly 
left  alone  in  an  unlighted  waiting-room  and  that  the  darkness  and  her 
isolation  invited  the  assault  makes  the  petition  good  against  a  general 
demurrer.  And  that  if  this  is  not  true  yet  the  petition  ip  nevertheless 
good  because  of  the  general  allegation  that  they  ought  and  could  from 
the  circumstances  have  foreseen  the  assault  and  averted  it. 

It  is  strenuously  contended  by  counsel  for  appellant  that  the  mere  fact 
that  a  female  passenger  was  left  in  a  waiting-room  alone  and  in  the 
dark  was  of  itself  failure  to  use  that  high  degree  of  care  required  of 
carriers  to  protect  their  passengers  against  injury  from  third  persons. 

While  the  general  duty  to  stand  guard  against  all  harm  is  averred 
the  proposition  is  not  seriously  contended  for  here. 

It  is  practically  conceded  by  appellant,  and  is  certainly  the  law,  that 
the  duty  of  the  carrier  to  protect  passengers  from  the  assaults  and  insults 
of  third  persons  arises  only  when  the  threatened  wrong  occurs  in  the 
presence  or  within  the  knowledge  of  its  agents  or  when  from  the  facts 
and  circumstances  attending  or  preceding  the  injury  the  carrier  might 
have  foreseen  and  prevented  it.  This  is  too  well  settled  in  this  State 
to  admit  of  further  controversy.  Thweatt  v.  Houston  E.  &  W.  T.  By. 
Co.,  71  S.  W.  Rep.,  976 ;  Houston  &  T.  C.  Ry.  Co.  v.  Phillio,  5  Texas 
Ct.  Rep.,  666 ;  Gulf  C.  &  S.  F.  Ry.  Co.  v.  Shields,  9  Texas  Civ.  App., 
652,  28  S.  W.  Rep.,  709 ;  Galveston  H.  &  S.  A.  Ry.  Co.  r.  Long,  13 
Texas  Civ.  App.,  664,  36  S.  W.  Rep.,  485 ;  Jones  v.  Missouri  K.  &  T. 
Ry.  Co.,  7  Texas  Ct.  Rep.,  535.  The  general  possibility  of  injury  from 
such  sources  has  never,  so  far  as  we  are  advised,  been  held  to  call  this 
duty  into  action. 

Since  plaintiff  must  bring  his  case  within  the  rule  announced,  the 
question  is:  Do  the  naked  facts  alleged,  when  stripped  of  all  conclu- 
sions of  the  pleader,  show  that  appellee's  agents  ought  to  have  foreseen 
the  assault? 

These  facts  may  be  stated  in  a  sentence.  The  plaintiffs  wife,  a  pas- 
senger, while  sitting  alone  and  in  the  dark  in  appellee's  waiting  room 
was  assaulted  by  a  negro.  What  is  there  in  the  situation  which  might 
put  the  appellee  upon  notice  that  such  a  consequence  might  follow  the 
failure  to  light  the  room?    Nothing,  save  the  general  truth  that  those 
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who  commit  such  monstrous  crimes  seek  darkness  and  isolation  because 
the  crime  otherwise  is  impossible. 

It  is  the  misfortune  of  this  region  that  it  must  ever  rest  under  the 
general  fear  that  such  horrors  will  occasionally  occur.  But  in  propor- 
tion to  other  crimes  it  is  exceedingly  rare.  Murder,  arson,  theft,  rob- 
bery, assault  and  battery  are  infinitely  more  common.  As  to  the  pro- 
tection of  woman,  it  is  the  pride  of  this  country  that' where  one  may  be 
found  to  do  her  harm,  ten  thousand  stand  ready  to  protect  her  and  aid 
her  with  gentle  courtesy. 

The  true  inquiry  is,  could  the  agents  of  appellee  have  reasonably  fore- 
seen that  such  a  consequence  would  follow  as  the  natural  and  probable 
result  of  their  admitted  negligence  in  failing  to  light  and  warm  the 
room?  And  we  are  of  opinion  that  in  view  of  the  facts  the  question  fur- 
nishes its  own  answer. 

Measured  by  the  accepted  rule  governing  the  question  there  is  na 
causal  connection  between  the  failure  to  light  the  waiting  room  and 
the  offense  complained  of.  There  is  not  a  suggestion  of  the  existence  of 
any  unusual  condition  preceding  the  crime.  It  is  not  intimated  but  that 
the  little  community  was  at  peace,  and  it  affirmatively  appears  that  its 
citizens  were  near  and  promptly  rendered  the  necessary  aid. 

What  of  the  other  contention  ? 

Appellant  averred  generally  that  appellee's  agents  ought  to  have  fore-, 
seen  the  danger  and  averted  it;  that  the  failure  to  light  the  room  was. 
the  proximate  cause  of  the  injury  and  that  the  assault  was  due  to  the 
negligence  of  the  appellee. 

It  is  true  generally  that  an  allegation  of  a  duty  owing,  negligent  fail- 
ure to  perform  it  and  damage  proximately  resulting  therefrom  is  good 
on  general  demurrer.  But  this  rule  no  longer  applies  when  the  pleader- 
alleges  the  specific  facts  by  which  the  field  of  his  proof  will  be  limited 
or  when  it  is  plain  from  the  entire  petition  that  the  general  allegations, 
are  but  conclusions  of  the  pleader  from  the  specific  facts  stated.  The 
case  of  Blaisdell  v.  The  Bank,  7  Texas  Ct.  Rep.,  749,  is  apposite  on  this, 
point. 

Here  it  is  averred  in  effect  that  by  reason  of  the  facts  alleged  the  com- 
pany was  put  upon  notice  of  the  lady's  danger,  whereby  her  damage  be- 
came the  proximate  result  of  its  negligent  failure  to  light  the  room  and. 
thus  to  guard  her  against  it. 

We  are  not  unmindful  that  the  allegations  of  negligence  and  proxi-. 
mate  Tesult  are  generally  substantive  allegations  which  must  be  proven 
as  any  other.  We  are  also  aware  that  a  petition  may  disclose  all  the- 
facts  and  follow  with  allegations  of  negligence  and  proximate  result, 
and  yet  the  nature  of  the  case  may  be  such  that  the  existence  of  negli- 
gence and  the  relation  of  the  alleged  cause  to  the  effects  complained  of 
may  nevertheless  be  for  the  jury.  But  in  this  case  we  hold  as  matter 
of  law  that  upon  the  facts  stated  the  darkness  and  isolation  of  plain-. 
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tiffs  wife  were  not  alone  sufficient  to  put  defendant  on  notice  of  any 
danger  to  her  from  third  persons.  We  hold  as  matter  of  law  that  the 
facts  stated  disclose  that  her  injuries  were  not  in  any  legal  sense  the 
proximate  result  of  the  failure  of  appellee  to  light  and  warm  the  room, 
and  further  that  the  general  demurrer  can  not  be  taken  as  admitting 
the  truth  of  the  conclusions  of  the  pleader.  Holman  v.  Criswell,  13 
Texas,  44. 

We  are  of  opinion  the  judgment  should  be  affirmed  and  it  is  so  ordered. 

Affirmed. 

Writ  of  error  refused. 
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C.  D.  Newbold  v.  International  &  Great  Northern 

Railroad  Company. 

Decided  February  17,  1904. 

Evidence— Damage  to  Real  Eetate— Com  pari  eon  with  Other  Property. 

On  the  issue  of  damage  to  a  lot  by  construction  of  a  railway  In  the  street, 
if  evidence  based  on  comparison  with  the  effect  on  other  property  Is  admis- 
sible except  on  cross-examination,  which  is  questioned,  such  comparison  can* 
only  be  allowed  where  the  situation  of  the  two  properties  is  shown  to  be 
similar  with  respect  to  damage,  which,  on  consideration  of  the  testimony,  la 
held  not  to  be  the  case  here  presented. 

Appeal  from  the  County  Court  of  Falls.  Tried  below  before  Hon* 
W.  E.  Huniiicutt. 

Wm.  Shelton  and  Z.  I.  Harlan,  for  plaintiff  in  error. 

N.  A.  Stedman,  Martin  &  Eddins,  and  W.  8.  Baker,  for  defendant 
in  error. 

STREETMAN,  Associate  Justice. — Plaintiff  in  error  was  the 
owner  of  certain  lots  on  Palls  Street  in  Marlin,  Texas.  About  Novem- 
ber 1,  1900,  the  Calvert,  Waco  &  Brazos  Valley  Railway  Company,  un- 
der authority  of  a  city  ordinance,  built  its  railroad  along  said  street 
Plaintiff  in  error  brought  this  suit  against  the  International  &  Great 
Northern  Bailroad  Company,  which  had  assumed  the  liabilities  of  the 
former  company,  for  damages  occasioned  to  said  lots  by  the  construc- 
tion and  operation  of  said  road. 

We  sustain  the  fourth  assignment  of  error.  Upon  direct  examination 
of  defendant's  witness  L.  E.  Oltorf,  defendant  was  permitted  to  prove 
by  him  that  about  September  11,  1901,  shortly  after  the  railroad  came 
to  Marlin,  witness  and  a  Mr.  Emerson  bought  a  piece  of  property  just 
across  the  street  from  the  Newbold  property,  and  about  twice  as  large 
as  the  Newbold  property,  paying  $1500  for  it,  and  that  in  his  judgment 
that  piece  of  property  was  worth  more  after  the  road  came  than  it  was 
before. 

There  is  much  conflict  in  authority  as  to  whether,  on,  direct  examina- 
tion, a  witness  may  be  asked  as  to  sales  of  other  property  similarly  sit- 
uated. Many  authorities  hold  that  such  evidence  is  admissible,  others 
that  its  admissibility  is  a  matter  of  discretion;  while  others  hold  that 
such  evidence  is  only  admissible  upon  cross-examination,  to  test  the 
means  of  knowledge  of  witnesses  who  have  testified  to  market  value  upon 
direct  examination.  In  3  Elliott  on  Railroads,  sec.  1036,  many  authori- 
ties are  collated,  and  the  author  expresses  the  opinion  that  the  weight 
of  authority  favors  the  view  last  stated.  In  10  Am.  and  Eng.  Enc.  of 
Law,  2d  ed.,  p.  1155,  the  contrary  opinion  is  expressed. 

In  this  State  we  are  not  aware  that  the  precise  question  has  been  de- 
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cided.  However  in  Cheney  v.  Coleman,  77  Texas,  103,  where  similar 
evidence  had  been  excluded,  it  is  said :  "We  think  the  evidence  was  prop- 
erly excluded.  The  question  was  as  to  the  value  of  the  farm  conveyed  to 
plaintiff  by  defendant.  It  is  not  readily  seen  how  its  value  can  be  cor- 
rectly shown  by  comparing  it  with  others,  as  was  proposed  to  be  done 
by  the  defendant  in  this  case.  *  *  *  Before  a  value  can  be  given 
to  it  by  proving  the  average  value  of  farms  in  that  vicinity,  it  should  be 
proved  that  the  improvements  and  other  things  to  be  considered  in  esti- 
mating its  value  corresponds  with  like  things  on  the  farm  with  which  it 
is  classed.  That  was  not  done  in  this  case,  and  it  is  not  probable  that 
it  can  be  done,  or  that  a  proper  predicate  can  be  laid  for  the  adoption  of 
such  a  method  of  establishing  its  value,  instead  of  proving  it  directly.* 

So  in  this  case,  while  the  Oltorf  lot  was  just  across  the  street  from 
the  lot  in  question,  it  was  not  situated  in  the  same  way  with  reference 
to  the  railroad,  the  east  front  of  the  Newbold  lot  being  taken  by  the 
railroad  and  the  west  front  of  the  other.  Neither  is  it  shown  that  the 
railroad  was  constructed  in  the  same  manner  on  the  side  next  to  the  Olt- 
orf lot  as  next  to  the  Newbold  lot.  On  the  contrary,  the  evidence  indi- 
cates that  while  the  road  and  embankment  ran  very  close  to  the  New- 
bold  lot,  there  may  have  been  room  for  a  sidewalk  on  the  other  side  of 
the  street.  Neither  is  the  situation  of  the  two  lots  with  reference  to 
other  streets  shown  to  be  similar.  The  evidence  tends  to  show  that  the 
most  available  street  frontage  of  the  Newbold  lot  was  destroyed  by  the 
railroad,  and  that  it  became  necessary  to  front  upon  an  alley  or  narrow 
street  to  the  north.  The  Oltorf  lot  is  also  shown  to  have  been  two  or 
three  times  as  large  as  the  lot  in  question;  and,  for  that  reason,  might 
have  been  adapted  to  purposes  for  which  the  lot  in  question  could  not 
have  been  used. 

These  circumstances,  and  others  which  might  be  enumerated,  serve 
to  show  how  the  Oltorf  lot  was  so  dissimilar  to  that  in  question  that  its 
value  might  have  been  increased  by  the  building  of  the  road,  while  the 
Newbold  lot  was  decreased  in  value.  Of  course,  two  lots  could  never 
be  found  precisely  alike,  nor  would  this  be  required;  but  if  it  is  admis- 
sible in  any  case  on  direct  examination  to  prove  value  by  comparison 
with  other  property,  it  should  first  be  shown  that  such  other  property 
is  substantially  similar  in  those  particulars  which  affect  its  value. 

In  the  eighth  assignment  of  error  it  is  insisted  that  the  court  should 
have  given  a  special  instruction  requested  by  the  plaintiff.  The  instruc- 
tion requested  was  a  copy  of  that  given  and  approved  by  our  Supreme 
Court  in  the  case  of  Railway  Company  v.  Fuller,  63  Texas,  473;  and 
while  we  are  not  prepared  to  say,  in  view  of  the  charge  given  by  the 
court,  that  its  refusal  would  be  reversible  error,  yet,  in  view  of  another 
trial,  we  suggest  that  it  would  have  been  proper  to  have  given  it,  and 
would  perhaps  have  presented  the  case  from  plaintiff's  standpoint  a 
little  more  clearly  than  the  charge  given  by  the  court. 
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The  cases  of  Railway  Company  v.  Scarlock,  9  Texas  CL  Rep.,  162, 
and  Bqyer  v.  Railway  Company,  8  Texas  Ct.  Rep.,  347,  contain  the  most 
recent  expressions  of  our  Supreme  Court  as  to  the  measure  of  damages 
and  method  of  proof  in  such  cases. 

The  assignments  relating  to  the  weight  and  sufficiency  of  the  evi- 
pt  dence  need  not  be  considered. 

*  We  find  no  error  shown  by  the  other  assignments. 

The  judgment  is.  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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St.  Louis  &  San  Francisco  Railboad  Company  et  al.  v. 

G.  C.  Miller. 

Decided  February  17,  1904. 

Carrier— Shipper's  Order— Connecting   Lines— Misdelivery. 

Pleadings  considered  and  held  to  show  no  cause  of  action  against  the 
Initial  carrier,  where  a  shipment  billed  to  a  consignee  subject  to  shipper's 
order  was  delivered,  by  the  carrier  completing  the  transportation,  without 
such  order  or  the  production  of  the  bill  of  lading,  the  pleadings  failing  to 
allege  any  default  by  such  initial  carrier  in  failing  to  notify  its  connections 
of  the  character  of  bill  on  which  shipment  was  made. 

Appeal  from  the  County  Court  of  Hays.  Tried  below  before  Hon~ 
Ed.  R.  Kone. 

S.  R.  Fisher  and  J.  II.  Tallichet,  for  appellant. 

S.  Fisher,  for  appellee. 

STREETMAN,  Associate  Justice. — Appellee  sued  the  St.  Louis 
&  San  Francisco  Railroad  Company,  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company  and  the  International  &  Great  Northern  Railroad 
Company.  A  trial  without  a  jury  resulted  in  a  judgment  in  favor  of 
the  last  two  roads  mentioned,  and  in  favor  of  plaintiff  against  the  St. 
Louis  &  San  Francisco  Railroad  Company,  from  which  this  appeal  is 
prosecuted. 

The  petition,  after  alleging  the  residence  of  plaintiff  at  Ponca,  Indian 
Territory,  and  other  formal  allegations,  is  as  follows: 

"Plaintiff  alleges  that  on  March  11,  1901,  he  purchased  through  W» 
L.  Martin  &  Co.,  at  the  town  of  Mounds,  in  the  Indian  Territory,  TL 
S.  A.,  a  carload  of  corn,  delivered  on  board  the  cars  at  said  town  of 
Mounds,  and  which  was  contained  in  car  No.  12314  of  the  said  St- 
Louis  &  San  Francisco  Railroad  Company,  and  for  which  said  St. 
Louis  &  San  Francisco  Railroad  Company  executed  and  delivered  to 
said  W.  L.  Martin  &  Co.  its  bill  of  lading,  dated  Mounds,  I.  T.,  March 
11,  1901,  for  said  car  of  corn,  wherein  it  obligated  itself  to  transport 
said  car  of  corn  from  Mounds,  I.  T.,  and  deliver  the  same  at  San  Marcos, 
Texas,  to  R.  A.  Scott,  consignee,  subject  to  shipper's  orders.  That  said 
R.  A.  Scott  had  no  interest  in  said  car  of  corn  and  was  only  nominal 
consignee. 

"That  said  W.  L.  Martin  &  Co.,  immediately  on  receipt  of  said  bill 
of  lading,  drew  a  draft  on  plaintiff,  payable  at  sight  at  Ponca  City, 
Okla.,  for  the  purchase  money  of  said  car  of  corn,  attached  said  bill  of 
lading  thereto,  which  was  duly  presented  and  paid  by  plaintiff,  and  in* 
consideration  of  said  payment,  said  bill  of  lading  was  delivered  to  and 
became  the  property  of  plaintiff.  Whereupon  plaintiff  sold  said  car  of 
corn  to  one  W.  C.  Diigger  at  San  Marcos,  Texas,  for  the  sum  of  $255, 
and  said  Dugger  was  to  pay  freight  thereon,  in  addition  to  said  amount. 
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and  on  March  15, 1901,  plaintiff  drew  a  draft  on  said  W.  C.  Dugger  for 
said  sum  of  $255,  in  favor  of  the  First  National  Bank  of  Ponca  City, 
Okla./and  attached  said  bill  of  lading  thereto,  and  said  draft  and  bill 
of  lading  so  attached  were  delivered  to  said  bank,  and  on  said  date 
plaintiff  notified  said  Dugger  by  mail  of  the  shipment  of  said  corn,  and 
the  drawing  of  said  draft  for  same,  on  track,  and  on  said  date  said 
First  National  Bank  of  Ponca  City,  Okla.,  forwarded  said  draft  with 
said  bill  of  lading  attached  to  the  First  National  Bank  of  San  Marcos, 
Texas,  for  collection,  the  said  bill  of  lading  to  be  delivered  to  said  Dug- 
ger on  payment  of  said  draft,  and  the  same  was  received  in  due  course, 
of  mail  by  said  last  named  bank,  and  presentment  thereof  made  by  it 
for  payment  to  said  Dugger,  before  said  corn  was  delivered  to  him,  as 
hereinafter  stated,  and  he  declined  to  pay  same. 

"2.  That  said  St.  Louis  &  San  Francisco  Railroad  Company  did 
transport  said  car  of  corn  over  its  line  of  road  from  Mounds,  I.  T.,  to 
its  connection  with  the  Atchison,  Topeka  &  Santa  Fe  Railroad,  and  de- 
liver it  to  said  road,  and  claims  that  it  did  so  in  accordance  with  its 
contract  of  shipment,  subject  to  shipper's  orders.  That  said  Atchison, 
Topeka  &  Santa  Fe  Railroad  received*  said  car  of  corn  from  said  St. 
Louis  &  San  Francisco  Railroad,  and  did  transport  the  same  over  its 
line  of  road  to  its  connection  with  the  International  &  Great  Northern 
Railroad,  or  over  some  intermediate  road  unknown  to  plaintiff,  con- 
necting with  it  and  said  International  &  Great  Northern  Railroad,  and. 
eame  was  delivered  to  said  International  &  Great  Northern  road  at  some 
point  unknown  to  plaintiff,  and  was  transported  over  its  road  to  San 
Marcos,  Hays  County,  Texas. 

"3.  He  alleges  that  said  International  &  Great  Northern  Railroad 
Company,  at  and  before  the  delivery  of  said  car  of  corn  to  the  said  W. 
C.  Dugger,  as  hereinafter  shown,  had  full  knowledge  that  said  car  of 
corn  was  shipped  subject  to  "shipper's  orders,"  and  that  the  bill  of  lad- 
ing given  by  the  initial  carrier  therefor  contained  said  provision;  but 
wholly  disregarding  said  restriction  and  without  requiring  said  Dugger 
to  present  said  bill  of  lading  to  it  or  without  authority  from  the  First 
National  Bank  of  San  Marcos,  the  then  holder  of  said  bill  of  lading,  and 
without  authority  from  plaintiff,  on  or  about  March  20,  1901,  delivered 
said  car  of  corn  to  said  Dugger,  upon  his  paying  the  freight  thereon. 

"4.  That  after  the  said  car  of  corn  was  so  delivered  bv  said  Interna- 
tional  &  Great  Northern  Railroad  Company  to  said  Dugger,  said  Dugger 
refused  to  pay  said  draft,  and  it  has  never  been  paid,  and  said  draft  and 
said  bill  of  lading  were  returned  through  said  bank  to  plaintiff,  and  he 
is  now  the  legal  and  equitable  owner  and  holder  of  each  of  them,  and 
has  never  been  paid  for  said  car  or  any  part  thereof. 

"5.  By  reason  of  the  facts  above  set  out,  said  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  and  said  Atchison,  Topeka  &  Santa  Fe  Rail- 
way Company,  and  said  International  &  Great  Northern  Railroad  Com- 
pany, and  each  of  them  jointly  and  separately,  became  liable  and  bound 
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to  pay  to  plaintiff  the  amount  of  money  in  said  draft  specified,  to  wit, 
$255,  with  legal  interest  thereon  from  the  date  of  delivery  of  said  corn 
to  W.  C.  Dugger  March  20,  1901. 

"6.  He  alleges  that  as  soon  as  said  draft  and  bill  of  lading  were 
returned  to  him,  about  March  30,  1901,  he  made  immediate  demand  on 
said  St.  Louis  &  San  Francisco  Railroad  Company,  and  through  it  on 
said  Atchison,  Topeka  &  Santa  Fe  Railroad  Company,  and  said  Inter- 
national &  Great  Northern  Railway  Company,  for  the  payment  of  said 
sum  of  money  to  him,  and  has  made  frequent  and  repeated  demands 
therefor,  up  to  the  institution  of  this  suit,  but  has  only  met  with  prom- 
ises to  investigate  the  matter;  and  has  been  informed  that  said  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  claims  that  it  did  not  receive  said 
car  of  corn  subject  to  shipper's  orders  from  said  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  and  that  the  International  &  Great  Northern 
Railroad  Company  claims  that  it  did  not  receive  said  car  of  corn  subject 
to  shipper's  orders,  and  plaintiff  is  unable  to  say  which  may  be  correct 
But  plaintiff  does  say  that  he  has  never  been  paid  for  said  car  of  corn, 
nor  has  he  been  paid  said  draft,  or  any  part  of  either  from  anyone.'* 

To  this  petition  appellant  interposed  a  general  demurrer,  which  wev 
believe  should  have  been  sustained.  We  look  in  vain  in  this  petition  for 
any  allegation  showing  a  breach  of  duty  by  appellant.  It  developed  in 
the  evidence  that  while  under  the  bill  of  lading  this  car  of  corn  was  con- 
signed to  shipper's  order,  appellant,  in  transferring  the  shipment  to  its 
connecting  carrier,  omitted  this  provision  from  its  bill,  and  caused  the 
shipment  to  be  regarded  as  an  open  shipment  to  R.  A.  Scott,  instead  of 
a  consignment  to  the  shipper's  order,  with  a  request  to  notify  said  Scott, 
and  the  court  found  that  this  failure  was  the  proximate  cause  of  the 
delivery  to  W.  C.  Dugger  without  payment  of  appellee's  draft  A  cause 
of  action  may  probably  be  predicated  upon  the  failure  of  appellant  to 
inform  its  connecting  lines  of  the  character  of  shipment  in  question. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Dilworth,  65  S.  W.  Rep.,  502.  But,  in 
order  to  recover,  it  is  certainly  necessary  to  allege  some  breach  of  duty 
on  the  part  of  this  road,  and  to  show  by  appropriate  averments  that  the 
same  caused  the  injury  complained  of.  It  is  also  necessary  to  allege  a 
proper  measure  of  damages,  which,  undef  some  circumstances,  might 
be  the  amount  of  the  draft  Gulf  C.  &  S.  F.  Ry.-  Co.  v.  North  Texas 
Grain  Co.,  74  S.  W.  Rep.,  567. 

It  is  unnecessary  to  decide  whether  a  cause  of  action  was  alleged 
against  the  International  &  Great  Northern  Railway  Company.  It  is 
clear  that  the  petition  did  not  state  a  cause  of  action  against  the  ap- 
pellant. 

We  are  unable  to  tell  what  phase  the  case  may  assume  upon  another 
trial,  and,  for  that  reason,  it  is  unnecessary  to  pass  upon  the  other  ques- 
tions raised  by  appellant 

No  complaint  is  made  of  the  judgment  in  favor  of  the  Atchison,  To- 
peka &  Santa  Fe  Railway  Company  and  the  International  &  Great 
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Northern  Railroad  Company,  and  the  judgment  in  favor  of  these  de- 
fendants will,  therefore,  be  affirmed.  Because  of  the  error  indicated,  the 
judgment  against  the  St.  Louis  ft  San  Francisco  Railway  Company  is 
reversed,  and  as  to  said  defendant  the  cause  is  remanded. 

Affirmed  in  part;  reversed  and  remanded  in  part. 
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Sidon  Harris  v.  Bryson  &  Hartgroye. 

Decided  February  17,  1904. 

1. — Limitation — Adverse  Possession-—  I nclosure. 

The  lnclosure  and  exclusive  use  of  land  as  a  pasture  constitutes  adverse 
possession  under  the  five  years  statute  of  limitation  (by  registered  deed) 
though  the  lnclosure  in  question  is  a  general  one  of  over  half  a  million  acres, 
including  many  other  surveys  with  the  one  in  question. 

2. — Limitation— Deed  from  Partnership. 

A  deed  to  land  by  a  partnership  firm  as  such,  conveys  the  equitable  title 
of  such  firm  and  will  support  limitation  under  the  statute  of  five  years. 

3d — Same — Firm  or  Corporation. 

A  deed  to  land  from  Owen,  Mullins  &  Co.  was  not  void  on  its  face  as 
being  a  conveyance  by  a  partnership,  but  sufficient  to  support  the  five  years 
statute  of  limitation,  since  it  did  not  appear  on  its  face  whether  such  com- 
pany was  a  partnership  or  a  corporation. 

Error  from  the  District  Court  of  Concho.  Tried  below  before  Hon. 
John  Jf .  Goodwin. 

Sidon  Harris,  for  plaintiff  in  error. 

T.  C.  Wilkinson,  for  defendant  in  error. 

KEY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title, 
which  resulted  in  a  judgment  for  the  plaintiffs  for  one.tract  of  land,  and 
for  the  defendants  for  the  others,  and  the  plaintiffs  have  brought  the 
case  to  this  court  by  writ  of  error. 

The  case  is  submitted  in  this  court  on  an  agreed  statement  of  the 
.facts  proved,  omitting,  with  one  exception,  detailed  statements  of  the 
evidence  given  by  the  witnesses.  According  to  the  agreed  facts,  the 
plaintiffs  were  entitled  to  recover  the  lands  awarded  to  the  defendants, 
unless  the  facts  sustained  the  latter's  plea  of  the  five  years  statute  of 
limitations.  In  the  court  below  the  finding  was  in  favor  of  the  defend* 
ants  on  the  issue  of  limitations,  and  the  only  objections  urged  against 
that  finding  are,  (1)  that  the  proof  fails  to  show  such  adverse  posses- 
sion as  is  necessary  to  support  limitation;  and  (2)  that  the  instrument 
under  which  the  defendants  sought  to  prescribe  is  not  a  deed  within  the 
purview  of  the  five  years  statute  of  limitations.  On  these  points  the 
record  shows  the  following  facts: 

"1.  A  tax  deed  dated  May  10,  1884,  duly  recorded  June  17,  1887, 
in  Concho  Countv,  Texas,  dulv  executed  bv  W.  T.  Melton,  tax  collector 
of  Concho  County,  Texas,  to  J.  W.  Ratchford,  to  the  said  land  sued  for 
in  this  case,  and  properly  described  in  said  tax  deed,  said  land  being 
sold  for  taxes  for  1883,  as  property  of  an  unknown  owner,  consideration 
paid  is  recited  to  be  $14.76  in  the  aggregate. 

"2.  A  quitclaim  duly  executed  by  J.  W.  Ratchford,  January  10, 
1887,  to  Owen,  Mullins  &  Co.,  a  copartnership  firm  composed  of  TL  C. 
Owen,  J.  W.  Mullins  and  D.  W.  Hudson  (so  recited  in  said  deed),  to 
the  said  land  sued  for  in  this  case,  which  is  correctly  described  in  said 
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deed,  which  was  duly  recorded  in  Concho  County,  Texas,  January  17, 
1887,  consideration  recited  in  said  deed  $250,  and  includes  many  other 
surveys  of  land. 

"3.  A  quitclaim  deed  purporting  to  be  executed  by  'Owen,  Mullins  & 
Company*  (but  does  not  indicate  in  any  Vay  who  were  the  individual 
members  composing  said  copartnership  firm)  by  D.  W.  Hudson,  agent  ' 
for  said  company  (but  no  kind  of  a  power  of  attorney  was  produced  or 
shown  to  exist),  which  deed  was  dated  July  9,  1888,  and  signed  'Owen, 
Mullins  &  Co/  by  *D.  W.  Hudson,  agent/  and  formally  acknowledged 
by  said  D.  W.  Hudson  to  be  his  act  and  deed,  for  the  purposes  and  con- 
siderations therein  expressed,  and  in  the  capacity  therein  set  forth  in 
said  deed,  on  July  9, 1888,  before  O.  H.  Garland,  County  Judge  of  Con- 
cho County,  Texas,  and  recorded  in  said  county  on  July  10,  1888 ;  said 
deed  purports  to  convey  by  correct  descriptions  the  said  two  surveys 
sued  for  in  this  case,  and  described  above  herein;  consideration  recited 
in  said  deed  is  $252,  but  it  includes  many  other  surveys  and  is  made  to 
the  Concho  Cattle  Company  of  Texas. 

"Q.  H.  Garland,  Esq.,  testified  that  he  wrote  said  deed;  that  he  was 
acting  as  attorney  for  the  vendees  in  said  deed,  the  Concho  Cattle  Com- 
pany of  Texas,  a  private  corporation  under  the  laws  of  Texas,  in  the 
purchase  of  tax  title  claims  to  lands  in  its  pasture.  That  he  knew  the 
said  copartnership  firm  of  Owen,  Mullins  &  Co.;  that  said  firm  was 
composed  of  TJ.  C.  Owen,  J,  W.  Mullins  and  D.  W.  Hudson ;  that  D.  W. 
Hudson  was  the  company  part  of  said  firm  name ;  that  he  saw  and  talked 
with  TJ-  C.  Owen  and  J.  W.  Mullins  prior  to  the  making  of  said  deed, 
and  that  they  told  him  that  the  other  member,  D.  W.  Hudson  had  their 
consent  to  make  said  deed,  and  that  he  then  prepared  said  deed  to  be 
made  by  Hudson. 

"4.  A  quitclaim  deed  dated  November  26,  1900,  executed  by  the 
Concho  Cattle  Company  of  Texas,  a  private  corporation  under  the  laws 
of  Texas,  by  its  president  B.  T.  Kingsbury  to  J.  H.  Bryson  and  A.  A. 
Hartgrove,  composing  the  firm  of  Bryson  &  Hartgrove,  recorded  in 
Concho  County,  Texas,  on  the  4th  day  of  February,  1901,  and  conveys 
the  said  two  surveys  of  land  sued  for  in  this  suit,  and  which  are  cor- 
rectly described  thereon,  and  as  hereinbefore  described,  together  with 
five  other  surveys ;  consideration  recited  is  $726. 

"5.  It  is  admitted  that  said  Concho  Cattle  Company  of  Texas  in- 
closed said  lands  in  their  pasture  in  1888,  which  pasture  took  in  part 
of  Concho  County  and  McCulloch  County,  and  was  about  twenty-five 
miles  across  it  north  and  south,  and  about  the  same  distance  east  and 
west,  but  that  said  company  had  exclusive  and  continuous  possession 
and  control  of  said  pasture  from  that  date  until  they  sold  Bryson  & 
Hartgrove,  November  26,  1900,  and  during  all  said  years  claimed  and 
exclusively  used  said  lands  under  said  deed  to  it  by  'Owen,  Mullins  &  Co/ 
of  date  July  9,  1888,  and  paid  taxes  on  said  land  from  1888  to  1899, 
inclusive,  as  they  accrued.  That  Bryson  &  Hartgrove  have  continued 
the  payment  of  all  taxes  on  said  lands  since  their  purchase  of  said  land 
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from  said  Concho  Cattle  Company,  November  26,  1900,  and  also  the 
exclusive  and  continuous  control  and  use  of  said  pasture  which  thej 
also  purchased  from  said  company  in  1900,  claiming  and  using  the 
said  lands  sued  for  under  their  said  quitclaim  deed  from  said  company. 
That  said  lands  have  been  continuously  inclosed  in  said  pasture  since 
1888,  and  have  been  continuously  used  by  said  Concho  Cattle  Company 
of  Texas  and  said  Bryson  &  Hartgrove  respectively,  since  that  time,  for 
grazing  cattle,  and  that  the  possession  of  said  lands  by  said  Concho  Cat- 
tle Company  of  Texas,  from  the  time  they  inclosed  same  till  the  sale 
of  same  to  said  Bryson  &  Hartgrove,  and  the  possession  of  said  Bryson 
&  Hartgrove  since  that  time  has  been  peaceable,  open,  notorious,  exclu- 
sive and  adverse,  but  that  there  was  no  improvements  upon  these  par- 
ticular tracts,  and  no  fencing,  except  that  inclosing  said  pasture." 

It  has  been  decided  that  the  amendment  of  1891,  regulating  the  effect 
to  be  given  to  alleged  possession,  based  on  inclosures  exceeding  5000 
acres,  is  limited  to  the  ten  years  statute  of  limitations,  and  has  no  appli- 
cation to  the  five  years  statute.  The  ruling  referred  to  is  not  assailed 
in  this  case,  but  it  is  urged  that,  on  general  principles,  an  inclosure 
embracing  a  half  a  million  acres  of  land,  though  used  as  here  shown, 
does  not  constitute  adverse  possession. 

On  the  authority  of  Church  v.  Waggoner,  78  Texas,  200,  we  overrule 
that  contention. 

The  other  point  urged  is  that  the  deed  executed  by  Owen,  Mullins  & 
Co.  was  void  and  could  not  be  made  the  basis  of  limitation  under  the 
five  years  statute.  This  contention  rests  upon  the  proposition  that  a 
deed  to  or  from  a  firm  can  not  pass  title,  and  i9  therefore  void.  This 
proposition  is  unsound.  In  Frost  v.  Wolf,  77  Texas,  455,  it  was  held 
that  while  such  a  deed  would  not  pass  the  legal  title,  that  it  would  con- 
vey an  equitable  title.  An  instrument  which  conveys  any  right  what- 
ever, whether  legal  or  equitable,  is  not  absolutely  void.  As  to  the  five 
years  statute  of  limitation  the  rule  is  that  any  instrument  in  the  form  of 
a  deed,  and  not  void  upon  its  face,  may  be  used  as  the  basis  of  such 
limitation.  That  question  is  fully  discussed  and  the  authorities  collated 
in  Schliecher  v.  Gatlin,  85  Texas,  207. 

Furthermore,  we  hold  that  the  deed  in  question  was  not  void  upon  its 
face,  not  only  because  a  deed  executed  by  a  partnership  is  not  void,  but 
for  the  further  reason  that  the  record  fails  to  show  that  the  deed  dip- 
closed  upon  its  face  the  fact  that  it  was  executed  by  a  firm.  A  person 
examining  the  county  records  and  finding  a  copy  of  an  instrument  exe- 
cuted by  Owen,  Mullins  &  Co.,  without  anything  to  indicate  whether 
the  grantor  was  a  copartnership  or  a  corporation,  would  have  no  right 
to  assume  that  it  was  the  former  and  not  the  latter.  In  other  words, 
there  could  have  been  a  privite  corporation  called  "Owen,  Mullins  fr 
Co.,"  and  such  a  corporation  could  have  acquired  and  conveyed  the  legal 
as  well  as  the  equitable  title  to  the  hnd. 

No  reversible  error  has  been  pointed  out,  and  the  judgment  is  affirmed. 

Affirmed. 

Writ  of  error  refused,  Mav  19,  1904. 
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Gulf,  Colorado  &  Santa  Pe  Railway  Company  v. 
Chas.  Hall  and  C.  B.  Hall. 

Decided  February  17,  1904. 

1.— Railway—  Injury  to  Child  at  Crowing. 

Verdict  for  recovery  of  damages  for  injury  to  child  at  a  railway  cross- 
ing; sustained  on  negligence  In  backing  train  without  warning. 

2Lr— Contributory  Negligence— Burden  of  Proof. 

A  charge  placing  the  burden  of  proving  contributory  negligence  on  the 
defendant  in  case  of  a  child  injured  by  backing  a  train  over  a  street  crossing, 
held  proper. 

3-— Contributory  Negligence-— Getting  on  Cars— Charge. 

A  requested  charge  was  improper  which  held  a  child  injured  at  a  street 
crossing  by  a  train  to  be  guilty  of  contributory  negligence  if  he  intended  to 
get  on  the  moving  cars,  without  reference  to  whether  he  actually  attempted 
to  do  so. 

4. — Evidence— Declarations— Res  Gestae. 

A  declaration  of  an  injured  party  constituting  res  gestae  may  be  proved 
by  the  party  making  it 

5d— Deposition— Leading  Question. 

Leading  questions  may  be  permitted  in  a  deposition,  for  the  purpose  of 
directing  attention  of  a  witness  to  matters  forgotten  by  him.  by  reference  to 
his  previous  statements. 

&— Crossing— 8ignale— Bell  and  Whistle. 

The  statute  does  not  require  the  use  of  the  whistle  signal  before  back- 
ing a  train  over  a  crossing  distant  less  than  eighty  rods,  and  it  was  error 
to  charge  that  the  omission  so  to  do  was  negligence;  but  otherwise  as  to 
the  signal  by  bell,  which  was  required,  in  such  case,  to  be  rung  till  the  cross- 
ing was  passed  or  the  train  stopped. 

7- — Same— Question  of  Fact. 

Though  the  whistle  signal  was  not,  as  matter  of  law,  required  by  the 
statute  before  backing  a  train  over  a  crossing  less  than  eighty  rods  distant* 
It  might  be  submitted  to  the  jury,  as  a  question  of  fact,  whether  its  omis- 
sion, under  the  circumstances,  was  negligence. 

8^— Charge— Negligence—  Burden  of  Proof. 

A  charge  which  put  upon  the  defendant  railway  company  the  burden  of 
proving  that  its  bell  was  rung  sufficiently  to  warn  one  of  ordinary  prudence 
of  the  backing  of  its  train  over  a  street  crossing,  was  Improper,  as  this  was 
defendant's  negligence  and  required  to  be  proved  by  plaintiff. 

9-— Contributory  Negligence— Climbing  on  Cars. 

A  charge  taxing  plaintiff  with  contributory  negligence  if  injured  while 
attempting  to  climb  on  moving  freight  cars,  should  not  be  qualified  by  add- 
ing, without  the  knowledge  of  defendant  or  its  employes;  defendant's  knowl- 
edge did  not  relieve  plaintiff  of  the  consequences  of  his  act,  except  in  case 
of  negligence  after  discovered  peril. 

10. — Damages— Double  Recovery. 

A  charge  does  not  permit  a  double  recovery,  in  a  suit  by  a  father  and  his 
minor  son  for  their  respective  damages  from  personal  Injury  to  the  latter, 
because  the  son  is  permitted  to  recover  for  the  prospective  diminution  in  his 
earning  capacity  after  he  shall  have  arrived  at  his  majority,  and  the  father 
to  recover  for  the  diminution  in  prospective  contributions  to  his  support  by 
the  son  after  the  latter  comes  of  age. 

I  11/— Damages — Parent  for  Injury  to  Child — Pleading. 

A  father  whose  pleading  claims  damages  for  diminution  in  the  earning 
capacity  of  his  son  during  minority  only,  by  reason  of  injury  to  the  son's 
person,  can  not  recover,  under  such  allegation,  for  any  prospective  diminution 
of  the  expected  contributions  of  the  son  to  his  support  after  arriving  at 
majority. 

Error  from  the  District  Court  of  McLennan.     Tried  below  before 
Hon.  M.  Surratt. 
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J.  W.  Terry  and  Ballinger  Mills,  for  plaintiff  in  error. 
3T.  A.  Blair  and  H.  N.  Atkinson,  for  defendants  in  error. 

FISHER,  Chief  Justice. — C.  B.  Hall  sued  the  plaintiff  in  error  for 
himself,  and  as  next  friend  of  his  minor  son,  Charles  Hall,  to  recover 
for  personal  injuries  sustained  by  Charles  Hall,  whose  foot  was  crushed 
and  mangled  by  a  car  in  one  of  plaintiff  in  error's  trains,  at  a  public 
crossing  in  the  town  of  McGregor.  The  court,  on  the  verdict  of  the 
jury,  rendered  judgment  against  the  plaintiff  in  error  for  Charles  Hall 
in  the  sum  of  $2500,  and  for  C.  B.  Hall  in  the  sum  of  $500.  The  de- 
fendant pleaded  contributory  negligence  upon  the  part  of  Charles  Hall. 

The  plaintiffs'  petition  substantially  alleged  that  Charles  Hall  was 
run  over  and  injured,  at  the  College  Street  crossing  in  the  town  of  Mc- 
Gregor, by  one  of  plaintiff  in  error's  freight  trains  which,  in  backing  up, 
ran  over  him  and  caused  the  injuries  he  sustained.  The  grounds  of  neg- 
ligence alleged  are,  substantially,  that  a  part  of  the  train  was  left  north 
of  the  crossing  and  the  main  part  proceeded  south  of  the  crossing,  and 
thereafter,  while  Charles  Hall  was  crossing  the  track,  the  main  part  of 
the  train,  to  which  the  locomotive  was  attached,  suddenly  and  without 
warning,  backed  up  across  the  College  Street  crossing;  that  the  employes 
operating  the  train  negligently  handled  the  same,  in  that  they  did  not 
ring  the  bell  nor  blow  the  whistle,  nor  give  any  warning  that  they  were 
about  to  pass  over  the  street. 

Plaintiff  in  error's  first  and  second  assignments  of  error  complain  of 
the  action  of  the  court  in  overruling  the  motion  for  new  trial,  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence  and  not  supported  by 
the  evidence,  in  that  Charles  Hall  was  not  injured  by  defendant,  as 
alleged  by  him,  and  because  it  is  shown  that  at  the  time  of  his  injuries 
he  was  wrongfully  attempting  to  board  one  of  plaintiff  in  error's  freight 
cars  while  the  same  was  in  motion,  and  thereby  was  guilty  of  contribu- 
tory negligence. 

Without  going  into  a  discussion  of  the  facts  raised  by  these  assign* 
ments,  we  are  of  the  opinion  that  the  evidence  was  sufficient  to  support 
the  verdict.  The  evidence  of  the  plaintiff  and  some  of  his  witnesses  is 
substantially  to"  the  effect  that  he  was  injured  in  the  manner  and  at  the 
time  and  place  as  stated,  and  that  the  defendant  was  guilty  of  the  neg- 
ligence alleged  in  the  petition,  and  that  Charles  Hall  was  not  attempting 
to  board  one  of  plaintiff  in  error's  cars  at  the  time  he  received  his 
injuries. 

We  overrule  the  plaintiff  in  error's  ninth  assignment  of  error.  We 
think,  under  the  pleadings  and  facts  in  the  record,  the  court  correctly 
placed  the  burden  of  proof  of  contributory  negligence  upon  the  plaintiff 
in  error. 

Plaintiff  in  error's  twelfth  assignment  of  error,  as  stated  in  its  brief, 
but  original  assignment  number  14,  as  shown  in  the  record,  is  over- 
ruled; and  there  was  no  error  in  refusing  the  charge  requested.    This 


G.  C.  &  S.  F.  By.  Co.  v.  Hall.  537 

charge,  as  requested,  leaves  out  of  view  the  theory  of  the  plaintiffs'  case, 
and  which  is  sustained  by  the  evidence,  to  the  effect  that  at  the  time  he 
was  injured  he  was  on  the  public  crossing  of  College  Street ;  and  if  such 
is  the  case,  he  had  the  right  to  be  there,  and  he  would  not  be  a  tres- 
passer. This  charge  is  predicated  upon  the  idea  that  the  mere  intention 
of  one  to  board  a  moving  car,  when  not  a  passenger,  would  constitute 
him  a  trespasser,  and  would  charge  him  with  contributory  negligence, 
and  if  injured,  no  liability  would  result,  unless  in  a  case  where,  before 
the  injury  was  sustained,  his  perilous  position,  if  any,  was  discovered 
by  the  employes  operating  the  train.  The  charge  assumes  that  the 
injured  party  would  be  a  trespasser,  if  his  intention  was  to  board  one  of 
the  cars.  The  purpose  of  the  charge  is  to  give  the  same  effect  to  the 
mere  intention  to  board  the  cars  as  if  such  purpose  had  been  executed, 
or  the  attempt  to  board  had  been  actually  made.  If  Charles  Hall  ap- 
proached the  track  with  a  view  of  boarding  the  cars,  but  made  no  effort 
to  execute  such  intention,  and  he  at  the  time  was  at  a  public  crossing, 
such  as  is  shown  to  be  the  case  by  his  evidence,  he  could  not  be  charged 
with  contributory  negligence,  and  he  would  not  be  a  trespasser,  as  the 
charge  requested  in  terms  states  he  was.  If  a  party  is  rightfully  at  a 
public  crossing,  a  mere  intention  to  board  one  of  the  passing  cars  would 
not  in  law  necessarily  constitute  him  a  trespasser.  The  charge  requested 
proceeded  upon  the  adverse  proposition,  and  was  correctly  refused. 

The  evidence  complained  of  in  plaintiff  in  error's  thirteenth  assign- 
ment of  error,  as  stated  in  the  brief,  was  admissible.  It  was  in  the 
nature  of  res  gestae,  and  the  statement  made  by  Charles  Hall  could  be 
testified  to  by  himself. 

There  was  no  error  in  overruling  the  objections  to  interrogatories  8 
and  9  and  the  answers  thereto,  as  stated  in  the  depositions  of  the  witness 
Isbell.  Nor  was  there  any  error  in  overruling  the  motion  to  strike  out 
and  suppress  the  depositions  of  the  witness  Charles  Wright.  We  are 
inclined  to  the  opinion  that,  while  the  interrogatories  propounded  to 
Isbell  were  leading,  there  was  no  abuse  of  the  discretion  of  the  trial 
court  in  permitting  this  character  of  examination  in  this  instance.  The 
witness,  it  seems,  could  not  recollect  the  statement  previously  made,  or 
what  was  said  by  Charles  Hall  at  the  time  he  was  discovered  injured  by 
Isbell,  and  the  questions  were  propounded  for  the  purpose  of  directing 
his  attention  to  previous  statements  made  by  this  witness. 

We  are  of  the  opinion  that  under  the  waiver  stated  in  the  record,  the 
commission  was  properly  issued  to  take  the  depositions  of  the  witness 
Charles  Wright.  This  objection  is  urged  in  the  plaintiff  in  error's  fif- 
teenth assignment  of  error,  which  we  overrule. 

The  court  correctly  refused  to  give  the  charge  set  out  under  plaintiff 
in  error's  sixteenth  assignment  of  error.  The  case  made  by  the  plaintiff 
is  substantially  in  accord  with  the  facts  alleged  in  his  petition. 

The  questions  raised  in  the  seventeenth  assignment  of  error  will  be 
disposed  of  in  passing  upon  the  sixth  and  seventh  assignments  of  error. 

The  court  in  its  charge  in  effect  instructed  the  jury  that  it  was  the 
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duly  of  the  plaintiff  in  error,  in  approaching  the  crossing,  to  cause  the 
whistle  to  be  blown  or  the  bell  to  be  rung;  and  if  the  jury  believed  that 
there  was  a  failure  of  duty  in  this  respect,  and  that  thereby  the  said 
Charles  Hall  was  injured,  then  they  would  find  for  the  plaintiff.  In 
other  words,  as  we  construe  the  charge,  it  was  an  attempt  to  place  the 
duty  upon  the  plaintiff  in  error  in  this  case  to  perform  the  statutory 
requirements  of  blowing  the  whistle  and  ringing  the  bell  in  approaching 
the  public  road  or  street.  The  statute,  article  4507  of  the  Revised 
Statutes  of  1895,  makes  it  the  duty  of  those  operating  the  locomotive 
of  the  railway  company  to  blow  the  whistle  and  ring  the  bell  at  a  dis- 
tance of  at  least  eighty  rods  from  the  place  where  the  railroad  shall  cross 
any  public  road  or  street;  and  such  bell  shall  be  kept  ringing  until  it 
shall  have  crossed  such  public  road  or  stopped.  The  train  in  question 
approached  the  College  Street  crossing  from  the  north,  and  left  on  the 
north  side  of  the  track  the  caboose  and  two  or  three  cars,  and  then  con- 
tinued across  the  College  Street  crossing,  south,  on  to  a  siding,  for  the 
purpose  of  switching  some  cars.  What  evidence  there  is  in  the  record 
bearing  upon  the  question  as  to  the  distance  that  the  locomotive  and  the 
main  part  of  the  train  went  south  of  the  College  Street  crossing,  tends 
to  show  that  before  the  locomotive,  with  the  cars  attached,  started  to 
return  to  the  College  Street  crossing,  it  had  not  reached  a  point  eighty 
rods  distant  from  the  crossing. 

The  plaintiff  in  error's  third  assignment  of  error  complains  of  the 
charge  upon  this  subject,  because  if  the  train  in  approaching  the  cross- 
ing started  at  a  distance  of  less  than  eighty  rods,  it  was  not  required  to 
cause  the  whistle  to  be  blown  or  the  bell  to  be  rung;  and  that,  in  view 
of  the  facts  in  the  record  on  the  subject  of  distance  that  the  train  was 
from  the  crossing  at  the  time  that  it  started  to  return  thereto,  it  being 
less  than  eighty  rods,  this  instruction  should  not  have  been  given.  This 
contention  is  in  part  correct,  and  for  the  error  of  the  court  in  instruct- 
ing the  jury  that  the  railway  company  was  negligent  in  failing  to  blow 
the  whistle,  the  judgment  will  have  to  be  reversed  and  the  cause 
remanded. 

The  Supreme  Court  in  the  case  of  Railway  Co.  v.  O'Neal,  91  Texas, 
671,  where  the  question  here  urged  was  raised,  held  that  where  the  start- 
ing point  to  the  approach  to  the  crossing  was  less  than  eighty  rods,  the 
statute  did  not  require  the  whistle  to  be  blown.  In  the  recent  case  of 
Fort  Worth,  etc.,  Railway  Co.  v.  Greer,  69  S.  W.  Rep.,  422,  the  Court 
of  Civil  Appeals  of  the  Second  District  reaffirms  this  doctrine,  and  men- 
tions some  other  cases  which  seem  to  conflict  with  this  rule.  But  in 
our  opinion  a  different  rule  ohtains  with  reference  to  ringing  the  bell. 
The  statute  uses  the  expression  "the  bell  shall  be  rung,  and  such  bell 
shall  be  kept  ringing  until  it  [that  is,  the  locomotive]  shall  have  crossed  ■ 
such  public  road  or  stopped."  The  evident  purpose  of  this  phase  of  the 
statute  was  that  when  the  intention  existed  to  move  the  train  and  loco- 
motive back  and  forth  across  the  public  road  or  street,  a  continuous 
warning  should  be  given  by  ringing  the  bell  in  approaching  the  crossing,. 


G.  C.  &  S.  F.  Ry.  Co.  v.  Hall.  539 

although  the  distance  of  beginning  the  approach  to  the  crossing  might 
be  less  than  eighty  rods. 

This  view  of  the  law  is  recognized  in  the  case  of  Railway  Co.  v. 
Bailey,  83  Texas,  19,  and  in  Missouri,  K.  &  T.  Ry.  Co.  v.  McGhee,  92 
Texas,  619.  In  the  latter  case  the  following  instruction  was  given, 
which  this  court  held  to  be  proper  when  the  McGhee  case  was  before  it, 
and  which  the  Supreme  Court  approved :  "You  are  further  instructed 
that  it  was  the  duty  of  the  defendant,  when  starting  its  engine  towards 
the  crossing  in  question  (the  evidence  showing  that  such  starting  point 
was  within  150  feet  of  the  crossing)  to  cause  the  bell  on  the  engine  to 
be  rung  after  starting  its  engine,  and  to  keep  said  bell  ringing  until  the 
crossing  should  have  been  passed  or  the  engine  stopped,  and  the  failure 
to  do.  this  on  the  part  of  the  employes  of  defendant  would  be  negligence." 

Therefore  we  are  of  the  opinion  that  the  court  erred  in  instructing  the 
jury  that  the  railway  company  was  guilty  of  negligence  in  failing  to 
blow  the  whistle,  but  that  so  much  of  the  charge  as  related  to  the  ringing 
of  the  bell  was  proper.  However,  it  might  have  been  proper  for  the 
trial  court,  in  view  of  the  facts  in  the  record,  to  have  submitted  to  the 
jury  the  issue  whether  or  not  the  railway  company  was  guilty  of  negli- 
gence in  failing  to  sound  the  whistle  in  returning  to  the  College  Street 
crossing.  The  pleadings  of  the  plaintiffs  alleged,  in  effect,  that  the  rail- 
way company  was  guilty  of  negligence  in  failing  to  give  any  warning  of 
the  approach  of  its  train  upon  its  return  to  the  crossing. 

If  the  public  use  of  the  crossing  was  such,  or  the  circumstances  attend- 
ing its  use  by  Charles  Hall,  or  any  other  member  of  the  public,  were 
such  at  the  time  of  the  approach  of  the  train  to  it  as  to  indicate  to  a 
person  of  ordinary  prudence  that  sounding  the  whistle  was  such  a  warn- 
ing as  a  person  of  ordinary  care  would  or  should  resort  to  in  approach- 
ing the  crossing,  and  if  the  jury  believed  that  the  failure  to  exercise  such 
care  was  negligence,  and  that  the  same  proximately  contributed  to  or 
caused  the  injuries  sustained  by  Hall,  then  the  plaintiff  should  recover, 
unless  guilty  of  contributory  negligence,  as  charged  in  the  answer. 

The  plaintiff  in  error,  by  charges  which  it  requested,  but  which  were 
refused,  as  stated  on  page  19  of  its  brief,  in  effect  recognized  the  rule  as 
stated ;  and  in  view  of  another  trial,  we  would  suggest  that  if  the  request 
is  made  and  the  evidence  is  similar  as  found  in  the  record  before  us,  it 
would  be  proper  for  the  trial  court  to  submit  the  issue  in  the  way  stated 
to  the  jury. 

We  do  not  make  the  plaintiff  in  error's  sixth,  seventh  and  eighth 
assignments  of  error  grounds  for  reversal;  but  in  view  of  another  trial 
we  will  indicate  to  the  court  our  views  upon  the  questions  raised  by 
these  assignments. 

The  fifth  and  sixth  paragraphs  of  the  general  charge  of  the  court, 
which  are  complained  of  in  these  assignments,  in  effect  present  to  the 
jury  the  defense  of  contributory  negligence,  as  pleaded  by  the  plaintiff 
in  error  in  its  answer.  The  court,  after  giving  these  charges,  instructed 
the  jury  that  the  burden  of  proof  was  upon  the  defendant  to  establish 
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the  facts  relied  upon,  as  set  out  in  these  two  paragraphs  of  the  charge, 
by  a  preponderance  of  the  evidence.  Paragraph  5  of  the  court's  charge, 
when  construed  in  connection  with  the  charge  of  the  court  putting  the 
burden  upon  the  defendant,  in  effect  required,  in  order  to  defeat  a 
recovery  by  the  plaintiff,  that  the  defendant  should  establish  the  fact 
that  at  the  time  that  its  locomotives  and  cars  were  approaching  the 
crossing  they  made  sufficient  noise  to  attract  the  attention  of  a  person  of 
ordinary  care,  and  that  the  bell  was  continually  rung  loud  enough  to  be 
heard  by  a  person  exercising  ordinary  care  passing  along  the  public 
street,  and  that  Charles  Hall  did  hear  the  noi&e  attendant  upon  the 
moving  and  switching  of  the  locomotives  and  cars,  or  did  hear  the  bell 
ringing,  or  by  the  use  of  ordinary  care  and  prudence  could  have  heard 
the  same,  and  that  he  attempted  to  cross  the  track,  knowing  that  the 
locomotive  and  cars  were  being  so  moved  and  switched  back  and  forth, 
and  knew  that  it  was  likely  that  at  any  moment  the  said  cars  south  of 
the  said  crossing  of  said  street  might  be  moved  down  suddenly  over 
said  crossing,  and  if  so  moved  there  would  be  danger  of  the  same  strik- 
ing him  in  attempting  to  make  said  crossing,  and  that  he  be  injured 
thereby,  or  by  the  use  of  ordinary  care  and  prudence  on  his  part,  he 
would  have  so  known,  etc.,  then  they  would  find  for  the  defendant. 

The  defendant  was  not  required  to  prove  all  of  the  things  stated  in 
this  charge  as  tending  to  show  it  exercised  ordinary  care  in  approaching 
the  crossing,  nor  was  it  required  to  prove  all  of  the  acts  of  contributory 
negligence  which  it  alleged  that  Charles  Hall  was  guilty  of.  It  placed 
the  burden  upon  the  defendant  of  proving  that  at  the  time  its  locomo- 
tive or  train  of  care  approached  the  crossing,  said  locomotive  or  train 
of  cars  was  making  sufficient  noise  to  attract  the  attention  of  a  person 
of  ordinary  care  in  passing  along  the  College  Street  crossing,  and  that 
the  bell  was  kept  ringing  in  approaching  the  crossing;  whereas,  under 
the  pleadings  of  the  plaintiff,  the  burden  was  upon  him  to  establish 
the  fact  that  the  bell  was  not  rung,  and  no  sufficient  noise  made  in 
approaching  the  crossing  as  a  warning  of  the  approach  of  the  train. 
That  was  the  ground  of  negligence  alleged  by  the  plaintiff,  and  before 
he  could  recover  the  burden  rested  upon  him  to  establish  that  fact, 
and  it  did  not  devolve  upon  the  defendant,  in  the  first  instance,  to  estab- 
lish the  fact  that  sufficient  warning  or  noise  of  the  approach  of  the  train 
was  made  to  attract  the  attention  of  a  person  of  ordinary  prudence. 

In  the  latter  part  of  the  charges  complained  of,  this  instruction  is 
found :  "Again,  if  you  believe  from  the  evidence  that  the  said  Charles 
Hall,  at  the  time  he  received  said  injuries,  had  gone  upon  the  roadbed 
and  track  of  defendant  without  its  knowledge  or  consent,  or  that  of  any 
of  its  employes,  and  without  such  knowledge  or  consent  he  attempted 
to  board  and  get  upon  one  of  the  cars  of  a  moving  train,  and  did  catch 
hold  of  or  attempt  to  and  climb  upon  and  swing  to  the  side  of  such  car 
while  it  was  in  motion  for  the  purpose  of  riding  thereon,  and  that  in  so 
doing  his  foot  was  caught  under  the  wheel  or  wheels  of  said  car  and 
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run  over,  then  and  in  that  event,  if  you  so  find,  you  will  find  for  the 
defendant." 

This  charge  presented  this  branch  of  the  defense  of  contributory  neg- 
ligence substantially  as  pleaded  by  the  plaintiff  in  error;  but  we  are 
of  the  opinion  that  the  combination  of  facts  as  stated  would  complete  the 
defense  of  contributory  negligence  with  the  omission  of  the  words  "with- 
out its  knowledge  or  consent  or  that  of  any  of  its  employes."  There  is 
no  pretense  in  this  case,  so  far  as  shown  by  the  pleadings  and  facts,  of 
the  issue  of  discovered  peril;  and  if  Charles  Hall,  at  the  time  of  his 
injury,  had  boarded  one  of  the  plaintiff  in  error's  cars,  or  was  attempt- 
ing to  board  the  same  under  circumstances  showing  that  he  had  no  right 
to  do  so,  the  jury  might  find  him  guilty  of  contributory  negligence, 
although  such  attempt  or  boarding  of  the  cars  might  have  been  within 
the  knowledge  of  some  of  the  employes  in  the  management  of  the  train. 

The  mere  knowledge  that  a  trespasser  is  about  to  do  something  which 
he  is  not  authorized  to  do,  does  not  relieve  him  of  the  consequences  of 
his  voluntary  act,  if  it  i3  of  such  a  nature  that  a  person  of  ordinary  pru- 
dence should  refrain  from  doing;  or  the  circumstances  are  such  as  do 
not  indicate  to  the  one  possessing  such  knowledge  that  the  trespasser 
has  put  himself  in  a  position  of  peril  which  of  itself  would  call  for  the 
exercise  of  care  and  caution  upon  the  part  of  the  employes  so  possessing 
such  knoweldge  to  use  all  reasonable  means  at  hand  to  prevent  his 
injury. 

The  plaintiff  in  error's  tenth  and  eleventh  assignments  of  error  com- 
plain of  the  charge  of  the  court  on  the  measure  of  damages.  Objection 
is  urged  that  the  charge  permits  a  double  recovery.  We  do  not  agree 
with  this  contention.  Charles  Hall  had  the  right  to  recover  for  the 
damages  arising,  if  any  he  sustained,  by  his  decreased  capacity  to  earn 
money  after  he  arrived  at  the  age  of  21  years;  and  the  father,  C.  B. 
Hall,  could  also  recover  what,  if  any,  pecuniary  aid  there  was  a  reason- 
able expectation  he  would  receive  from  Charles  Hall  after  he  arrived 
at  the  age  of  21  years.  These  two  items  of  damages  are  separate  and 
independent,  and  they  can  not  be  considered  as  in  anywise  a  double 
recovery.  One  is  for  the  benefit  of  Charles  Hall,  for  the  injury  he  has 
sustained  on  account  of  diminished  capacity ;  and  the  other  is  for  dam- 
ages sustained  by  his  father,  C.  B.  Hall,  on  account  of  the  pecuniary 
benefit  he  had  a  reasonable  expectation  of  receiving  from  his  son  after 
he  had  reached  the  age  of  21  years. 

But  the  charge  of  the  court  allowing  a  recovery  in  favor  of  the  father, 
C.  B.  Hall,  for  what  amount  he  might  reasonably  expect  from  benefits 
to  be  received  from  Charles  Hall  after  he  reached  the  age  of  21  years, 
is  objectionable,  because  this  item  is  not  embraced  in  the  pleadings  of 
the  plaintiff  C.  B.  Hall,  nor  is  the  evidence  of  such  a  character  as  would 
authorize  a  verdict  in  his  favor  as  to  this  item. 

The  plaintiff  C.  B.  Hall's  first  amended  petition  has  this  statement: 
'That  the  plaintiff  shows  that  said  Charlie  Hall  was  a  minor  son,  as 
aforesaid,  of  tender  age,  being  at  that  time  of  the  age  of  12,  and  that 
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this  plaintiff  was  entitled  to  his  services  during  his  minority,  and  there- 
after had  a  right  to  expect  aid,  assistance  and  comfort  from  him  during 
the  lifetime  of  this  petitioner."  Then  goes  on  to  allege  items  of  special 
damages  with  reference  to  expenses  incurred,  which  are  alleged  to  be 
of  the  total  sum  of  $700;  and  concludes  with  this  statement:  "That 
the  capacity  of  said  minor  son  to  earn  money  has  been  greatly  reduced 
by  said  accident,  and  the  value  of  his  services  during  his  minority  has 
also  been  greatly  reduced,  by  reason  of  this  crippled  condition ;  and  that 
thereby  this  plaintiff  has  been  damaged  in  the  sum  of  $5000.  Where- 
fore, he  prays  for  citation  in  form  of  the  law,  etc.,  for  $5700." 

As  we  construe  these  averments,  it  is  a  prayer  only  to  recover  for  the 
value  of  the  services  of  Charles  Hall  during  his  minority.  It  does  not 
appear  from  the  evidence  in  the  record  that  the  parent  had  the  *ight  to 
expect  any  pecuniary  advantage  from  the  child  after  the  latter  reached 
his  majority.  The  parent  is  entitled  to  recover,  if  he  can  show  a  pecu- 
niary interest  in  the  life  of  the  child  beyond  his  maturity,  and  upon 
proof  of  a  reasonable  expectation  of  a  pecuniary  benefit  that  he  may 
receive  from  the  child  after  his  majority.  There  must  be  some  evidence 
of  a  reasonable  expectation  of  pecuniary  advantage  to  the  parent  in  this 
respect.  The  mere  fact  of  the  proof  of  the  relationship  existing  between 
the  two  parties  does  not  necessarily  imply  that  the  parent  will  receive 
a  pecuniary  benefit  or  has  an  expectation  in  that  direction  from  the  child 
after  he  reaches  the  age  of  21  years.  We  do  not  mean  to  intimate  that 
evidence  should  be  offered  establishing  the  money  value  of  such  expecta- 
tion, because  such  value  is  a  question  to  be  determined  by  the  jury  after 
they  have  been  given  possession  of  the  facts  upon  which  the  value  is 
predicated.  These  views  are  outlined  in  8  Am.  and  Eng.  Enc.  of  Law, 
2  ed.,  920-923 ;  Bailway  Co.  v.  Hyatt,  12  Texas  Civ.  App.,  435 ;  Winnt  v. 
Bailway  Co.,  74  Texas,  33. 

For  the  reasons  stated,  the  judgment  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Weber  Gas  and  Gasoline  Engine  Company  v. 

Stewart  Bradford. 

Decided  February  17,  1904. 

1.— Employer  and   Employe— Improper  Discharge— Burden   of  Proof. 

In  order  for  the  employer  to  avail  himself  of  the  rule  requiring:  an  em- 
ploye to  find  work  elsewhere  in  case  he  is  Improperly  discharged,  the  burden 
of  proof  is  upon  the  employer  to  allege  and  show  that  the  servant  could,  with 
ordinary  diligence,  have  secured  other  work  of  a  similar  kind. 

2^— Same — Wages— Other  Employment. 

The  fact  that  a  servant  might  have  other  wages  at  work  elsewhere  is 
not  a  complete  defense  to  an  action  by  a  servant  for  being  improperly  dis- 
charged, but  the  deduction  must  be  confined  to  the  amount  which  could 
have  been  earned  by  the  servant  after  such  discharge,  and  is  to  be  allowed 
whether  he  actually  worked  or  not. 

Appeal  from  the  County  Court  of  El  Paso.    Tried  below  before  Hon. 
Jos.  TJ.  Sweenev. 

Beall  &  Kemp,  for  appellant. 

Richard  F.  Burgess,  for  appellee. 

NEILL,  Associate  Justice. — The  appellee,  who  was  the  plaintiff 
below,  alleged  as  his  cause  of  action  that  appellant,  defendant  below, 
on  the  first  of  February,  1903,  made  a  verbal  contract  with  him  by 
which  it  was  agreed  that  plaintiff  should  open  an  office  for  defendant 
at  El  Paso,  look  after,  attend  to  and  manage  its  business  there,  in  con- 
sideration of  which  defendant  agreed  to  pay  him  $100  per  month  for 
his  services  and  all  necessary  expenses,  and  that  the  contract  was  to  con- 
tinue for  one  year  from  the  date  of  its  commencement;  that  in  pursu- 
ance of  said  contract,  plaintiff  opened  up  said  office  in  El  Paso  and  con- 
ducted defendant's  business  there  from  the  1st  day  of  February,  1903, 
until  about  the  21st  day  of  May,  1903,  when  defendant  wrongfully 
and  without  cause  discharged  him  and  took  possession  of  said  office  and 
refused  to  admit  him  and  allow  him  to  conduct  said  business;  that  he 
tendered  his  service  to  the  defendant  for  the  full  term  of  his  employ- 
ment and  was  able  and  willing  to  carry  out  his  contract ;  that  since  his 
discharge  he  has  been  unable  to  obtain  employment  and  has  been  com- 
pelled to  be  idle,  and  that  by  reason  of  the  contract  he  was  entitled  to 
recover  his  salary  of  $100  per  month  for  the  months  of  February,  March, 
April,  May,  June,  July,  August  and  September,  1903,  and  the  legitimate 
expenses  which  he  incurred. 

In  plaintiff's  trial  amendment,  filed  July  29,  1903,  he  attached  to 
his  pleading  two  exhibits,  designated  respectively  as  "A"  and  "B."  Ex- 
hibit "A"  contained  a  statement  of  his  expenses  and  "B"  a  statement  of 
money  received  by  him  from  the  defendant  and  of  what  he  claimed  to 
be  entitled  to  under  the  contract.     He  averred  that  it  appeared  from 
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such  exhibits  that  he  was  entitled  to  receive  from  the  defendant  the 
sum  of  $698.60,  for  which  amount  he  prayed  judgment. 

The  defendant  excepted  to  the  petition  upon  the  ground  that  it  was 
insufficient  in  law  for  plaintiff  to  maintain  a  recovery  for  his  alleged 
services  rendered  after  the  21st  day  of  May,  1903;  and  that  it  is  also 
insufficient  for  him  to  recover  anything  under  his  charge  for  necessary 
and  legitimate  expenses,  the  charges  therefor  being  too  indefinite,  vague 
and  general. 

In  its  answer  to  the  merits  defendant  interposed  a  general  denial  and 
specially  denied  that  it  ever  entered  into  any  such  contract  with  plain- 
tiff as  declared  upon,  but  alleged  that  by  the  contract  made  between 
them,  it  employed  plaintiff  in  February,  1903,  to  take  charge  of  and 
look  after  its  business  of  selling  its  machinery  at  El  Paso,  Texas,  and 
agreed,  in  consideration  of  competent  and  faithful  service  to  be  rendered 
by  him  in  that  respect,  to  allow  and  give  him  25  per  cent  of  the  net 
profits  of  the  business  at  that  point,  and  in  order  that  he  should  have 
eome  money  to  support  himself  and  put  the  business  upon  the  proper 
basis,  defendant  agreed  to  advance  him  $100  per  month  for  the  first  few 
months,  until  the  business  should  be  properly  started  in  operation; 
that  it  6lso  agreed  to  provide  him  with  office  rent,  salary  of  stenographer 
and  the  legitimate  expenses  for  carrying  on  the  business ;  that  it  was  un- 
derstood, however,  that  the  $100  per  month  was  merely  an  advancement, 
to  be  charged  against  what  plaintiff  might  earn  out  of  his  compensation 
of  25  per  cent  of  the  net  profits  of  the  business.  That  there  was  no 
agreement  as  to  the  duration  of  the  contract,  but  that  it  was  subject  to 
cancellation  at  any  time  at  the  will  of  either  party. 

The  petition  then  alleges  plaintiff's  unfitness  for  the  duties  of  such 
employment,  his  mismanagement  of  the  business,  that  its  net  profits 
during  his  mismanagement  amounted  only  to  $74.24 ;  and  that  through 
his  inefficiency  and  mismanagement  defendant  has  been  damaged  in  the 
sum  of  $500,  which  damages  are  plead  in  reconvention  and  judgment 
prayed  therefor. 

The  exception  to  plaintiff's  petition  was  overruled  and  the  case  tried 
before  a  jury,  and  the  trial  resulted  in  a  judgment  for  plaintiff  in  the 
sum  of  $600,  from  which  this  appeal  is  prosecuted. 

Opinion. — The  first  assignment  of  error  complains  of  the  court's  over- 
ruling appellant's  special  demurrer  to  the  effect  that  appellee's  petition 
"is  insufficient  in  law  for  him  to  maintain  any  recovery  for  his  alleged 
services  rendered  after  the  21st  day  of  May,  1903. "  Under  this  assign- 
ment the  following  proposition  is  asserted :  "It  was  the  duty  of  plaintiff 
after  his  discharge  to  secure  other  employment  with  at  least  ordinary 
diligence,  and  he  should  have  alleged  that  he  had,  with  at  least  ordi- 
nary diligence,  sought  other  employment  and  had  been  unable  to  find  it/* 

When  a  servant  is  wrongfully  discharged  by  his  employer,  it  is  his 
duty  to  endeavor  in  good  faith  to  find  work  of  a  like  kind  to  that  he 
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had  agreed  to  perform,  and  if  he  fails  to  procure  it  he  will  be  entitled 
to  recover  his  pay  for  the  period  of  his  employment  tip  to  the  time  the 
case  is  tried.  If  the  employer  desires  to  avail  himself  of  the  rule  which 
requires  a  servant  to  find  work  elsewhere,  in  order  that  he  may  be  en- 
titled to  a  deduction  of  such  amount  as  he  might  have  earned  at  other 
work,  the  burden  is  upon  the  employer  to  prove  every  fact  necessary  to 
establish  this  defense  in  whole  or  in  part  as  the  case  may  be.  The 
defense  set  up  should  be  proved  by  the  one  who  sets  it  up.  He  seeks 
to  be  benefited  by  a  particular  matter  of  fact,  whereas  the  opposite 
rule  would  call  upon  the  plaintiff  to  prove  a  negative,  and  therefore  the 
proof  should  come  from  the  defendant.  He  is  the  wrongdoer,  and  the 
presumption  between  him  and  the  person  wronged  should  be  made  in 
favor  of  the  latter.  For  this  reason,  therefore,  the  onus  must  in  all 
such  cases  be  upon  the  defendant.  And  to  the  extent  that  the  employer 
shows  that  the  discharged  servant  could  have  earned  other  wages  at  sim- 
ilar work  will  he  be  entitled  to  a  reduction  of  the  contract  price  for  his 
services.  Of  course  the  fact  that  the  servant  might  have  earned  other 
wages  at  work  elsewhere  is  by  no  means  a  complete  defense,  and  should, 
upon  principle,  not  be.  But  the  deduction  must  be  confined  to,  and 
must  not  exceed,  the  amount  that  should  and  could  have  been  earned  by 
the  servant  after  being  improperly  discharged.  In  order  for  the  em- 
ployer to  receive  this  credit  it  is  not  necessary  that  he  should  show  that 
the  servant  actually  worked  at  other  employment.  It  is  sufficient  that 
he  only  shows  that  other  compensation  could  have  been  earned,  as  he  is 
entitled  to  deduct  the  same  whether  the  servant  availed  himself  of  an 
opportunity  to  earn  other  wages  or  not.  For,  were  this  not  true,  the 
servant  upon  being  discharged  might  rightfully  refuse  to  receive  other 
employment.  Efron  v.  Clayton,  35  S.  W.  Rep.,  424;  Missouri  K.  &  T. 
Ry.  Co.  v.  Faulkner,  31  S.  W.  Rep.,  543 ;  Southwestern  T.  &  T.  Co.  v. 
Bross,  45  S.  W.  Rep.,  178 ;  Allgeyer  v.  Rutherford,  45  S.  W.  Rep.,  628 ; 
Porter  v.  Burkett,  65  Texas,  383 ;  Suth.  on  Dam.,  sec.  693 ;  Sedg.  on 
Dam.,  sees.  665,  667 ;  Rodg.  Dom.  Rel.,  sec.  766 ;  Marx  v.  Miller,  32  So. 
Rep.,  765 ;  Wirth  v.  Calhoun,  89  N.  W.  Rep.,  785 ;  and  authorities  col- 
lated under  the  proposition  announced  in  the  text  books  cited. 

We  think  that  in  the  light  of  these  authorities  the  principle  will  be 
seen  so  clearly  contrary  to  the  proposition  asserted  by  appellant  no  doubt 
can  be  entertained  as  to  the  sufficiency  of  the  petition  as  against  the 
exception  urged  by  this  assignment. 

Appellant's  second  assignment  of  error  is  as  follows : 
"No.  2.  The  court  erred  in  its  charge  in  not  explaining  to  the  jury 
the  true  measure  of  damages  under  the  plaintiff's  theory  of  the  case,  so 
that  the  jury  probably  understood  the  same ;  and  the  court  erred  in  re- 
fusing the  defendant's  special  charge  number  2,  which  charge  was  in- 
tended to  correct  the  charge  of  the  court,  and  is  as  follows:  TTou  are 
charged,  if  you  believe  the  contract  as  set  up  by  the  plaintiff  to  be  the 
true  one,  that  is  to  say,  that  plaintiff  was  to  receive  all  his  necessary  ex- 
penses and  a  salary  of  $100  per  month  for  one  year,  from  about  the  1st 

34  Civ.— 35 
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of  February,  1903,  and  that  about  the  21st  of  May,  1903,  the  defendant 
wrongfully  discharged  the  plaintiff,  the  plaintiff  can  only  recover  in 
suit  brought  at  this  time  as  far  as  concerns  the  claim  for  salary  the  value 
of  his  services  during  the  time  he  served  defendant  under  his  employ- 
ment; and  in  determining  the  value  of  his  services  during  such  time, 
you  will  take  the  alleged  contract  as  the  standard  for  determining  the 
value  of  the  services  rendered.  You  are  instructed  not  to  allow  plaintiff 
anything  by  way  of  salary  for  any  time  after  the  21st  of  May,  1903.  You 
will  allow  him  nothing  by  way  of  salary  for  the  months  of  September, 
August,  July,  June  and  for  May  after  the  21st  day  thereof/  " 

Under  this  assignment  the  following  proposition  is  urged : 

"A  tender  of  performance  of  a  contract  by  a  discharged  employe  is  not 
tantamount  to  a  performance  and  he  is  not  entitled  to  recover  full  com- 
pensation for  services  he  never  rendered.  The  plaintiff  in  this  case 
should  only  be  paid  pro  rata  for  the  value  of  the  services  rendered^  tak- 
ing the  contract  as  the  standard  for  determining  the  value  of  the  ser* 
vices  rendered." 

The  correctness  of  this  proposition  we  need  only  consider  in  deter- 
mining the  validity  of  the  assignment.  It  geems  to  us  that  it  is  disposed 
of  adversely  to  appellant  by  the  principles  of  law  announced  in  our 
consideration  of  the  preceding  assignment  of  error.  The  burden  of  prov- 
ing a  reduction  of  the  damages  occasioned  appellee  by  appellant's  breach 
of  his  contract  of  employment  was  upon  the  latter.  The  only  evidence 
offered  upon  the  question  as  to  whether  appellee  could  procure  other  em- 
ployment was  his  own  testimony.  It  shows  that  from  the  time  he  was 
discharged  up  to  the  time  of  the  trial  of  the  case  he  was  unable  to  obtain 
any  other  employment.  Therefore  he  was  entitled  to  recover  as  his 
damages  the  compensation  stipulated  for  by  the  contract  upon  proving  its 
breach  by  the  appellant  up  to  the  time  this  suit  was  tried.  Efron  v. 
Clayton,  supra;  Allgeyer  v.  Rutherford,  45  S.  W.  Rep.,  628.  For  the 
term  of  his  employment  had  then  not  expired,  and  as  he  only  asked  dam- 
ages up  to  the  time  of  the  trial  of  the  suit,  he  thereby  relinquished  any 
claim  for  the  balance  of  the  term.  Litchenstein  v.  Brooks,  75  Texas, 
196. 

In  the  absence  of  any  evidence  tending  to  show  appellee's  incompe- 
tency or  his  failure  to  faithfully  discharge  the  duties  of  his  employment, 
the  fact  that  his  services  may  not  have  been  profitable  to  appellant  has 
no  bearing  on  determining  the  compensation  he  is  entitled  to  recover 
by  reason  of  appellant's  breach  of  the  contract.  Shute  v.  McVitie,  72 
S.  W.  Rep.,  433;  Estes  v.  Desnoyers  Shoe  Co.,  56  S.  W.  Rep.,  316; 
Suth.  on  Dam.,  sec.  683. 

The  evidence  in  our  opinion  is  reasonably  sufficient  to  support  the 
verdict. 

There  is  no  error  assigned  requiring  a  reversal  of  the  judgment,  and 
it  is  therefore  affirmed. 

Affirmed. 
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Geo.  D.  Kenson  v.  A.  S.  Gage  et  al. 

Decided  February  17,  1904. 

1. — Delinquent  Taxes — 8a le  of  Land — Notice. 

The  citation  required  by  article  5232o,  Revised  Statutes,  to  be  published 
in  case  of  land  owned  by  nonresidents  on  unknown  owners  and  to  be  sold  for 
taxes,  is  not  invalidated  by  failure  to  give  the  date  of  filing  of  the  suit. 

2*— Same — Collateral  Attack— Presumption. 

A  judgment  of  a  court  of  competent  jurisdiction  awarding  land  to  a  pur- 
chaser at  delinquent  tax  sale  can  not  be  attacked  collaterally  as  to  the  suf- 
ficiency of  proof  to  show  a  valid  assessment  of  the  property  or  sufficiency 
of  the  citation  to  the  nonresident  or  unknown  owners,  such  matters  being 
presumed  in  favor  of  the  judgment. 

3d— New  Trial — Diligence— Newly  Discovered  Evidence. 

In  order  to  entitle  one  to  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  It  must  appear  that  the  failure  to  discover  such  evidence  was  not 
due  to  a  lack  of  diligence.  Evidence  considered  and  held  not  to  show  such 
diligence. 

ON  MOTION  FOB  REHEARING. 

4<— Sale  for  Taxes— Redemption — Lapse. 

The  title  to  land  bought  at  sale  for  taxes  became  perfect  by  lapse  of  the 
redemption  period  and  the  purchaser  did  not  lose  his  title  by  having  the 
amount  he  paid  for  the  land  at  the  sale  credited  on  a  sum  he  had  agreed 
to  pay  to  other  claimants  of  the  land. 

5. — 8ame — Assessment — Validity. 

Where  the  intent  was  clear  to  subject  the  whole  of  a  tract  of  land  to 
sale  for  taxes,  an  assessment  stating  that  the  survey  contained  640  acres 
when  it  really  contained  706  is  not  rendered  invalid  thereby. 

Appeal  from  the  District  Court  of  Brewster.  Tried  below  before 
Hon.  B.  C.  Thomas. 

W.  Van  Sickle,  for  appellant. 

Turner  &  Burgess,  Sanford  &  Douglass  and  L.  N.  Halbert,  for  ap- 
pellee. 

FLY,  Associate  Justice. — This  is  an  action  of  trespass  to  try  title 
to  706  acres  of  land  in  Brewster  County  described  as  survey  No.  59,  block 
341,  located  by  virtue  of  land  certificate  No.  1631  issued  to  L.  A.  Mings, 
instituted  by  appellant  against  A.  S.  Gage,  who  made  L.  W.  Durrell  and 
L.  N.  Halbert  parties  as  the  warrantors  of  his  title.  A  trial  by  the 
court  resulted  in  a  judgment  for  appellees. 

There  is  no  statement  of  facts  and  the  findings  of  fact  of  the  trial 
judge  are  necessarily  adopted  by  this  court.  According  to  those  findings 
A.  S.  Gage  is  fully  invested  with  the  title  to  the  land  in  controversy 
through  a  sale  made  under  execution  for  taxes  due  on  the  land,  at  which 
he  was  the  purchaser.  The  judgment  was  valid  and  all  the  proceedings 
culminating  in  a  deed  by  the  sheriff  to  Gage  were  in  strict  compliance 
with  law.  All  of  the  land  in  the  survey  was  conveyed  by  the  sheriff  to 
Gage.  The  land  was  conveyed  to  Gage  by  Durrell  and  Halbert  by -war* 
ranty  deed,  the  taxes  for  which  the  judgment  was  obtained  having 
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accrued  prior  to  that  conveyance.  In  article  5232o,  Revised  Statutes, 
it  is  provided:  "Wherever  the  owner  or  owners  of  any  lands  or  lots 
returned  delinquent  or  reported  sold  to  the  State,  or  that  may  here- 
after be  reported  sold  or  returned  delinquent  for  the  taxes  due  thereon 
for  any  year  or  number  of  years,  are  nonresidents  of  the  State,  or  the 
name  of  the  owner  or  owners  of  said  land  or  lots  be  unknown,  then  upon 
affidavit  setting  out  that  the  owner  or  owners  are  nonresidents  or  that 
the  owner  or  owners  are  unknown  to  the  attorney  for  the  State  and  after 
inquiry  can  not  be  ascertained,  said  parties  shall  be  cited  and  made 
parties  defendant  by  notice  in  'the  name  of  the  State  and  county  directed 
to  all  persons  owning  or  having  or  claiming  any  interest  in  the  follow- 
ing described  land  delinquent  to  the  State  of  Texas  and  county  of 
,  for  taxes,  to  wit:  [here  set  out  description  of  the  land  as  con- 
tained on  the  assessment  roll  and  such  further  description  obtainable  in 
the  petition],  which  said  land  is  delinquent  for  taxes  for  the  following 

amounts :    $ for  State  taxes,  and  $ for  county  taxes ;  and  you 

are  hereby  notified  that  suit  has  been  brought  by  the  State  for  the  col- 
lection of  said  taxes,  and  you  are  commanded  to  appear  and  defend  such 

suit  at  the term  of  the  District  Court  of County,  and  State 

of  Texas,  and  show  cause  why  judgment  shall  not  be  rendered  condemn- 
ing said  land  (or  lot),  and  ordering  sale  and  foreclosure  thereof  for 
said  taxes  and  costs  of  suit/  which  notice  shall  be  signed  by  the  clerk 
and  shall  be  published  in  some  newspaper  published  in  said  county  one 
time  a  week  for  three  consecutive  weeks."  It  is  apparent  from  the 
language  quoted  that  it  was  the  intention  of  the  Legislature  to  prescribe 
a  form  of  citation  or  notice  in  suits  by  publication  against  nonresident 
or  unknown  owners  for  taxes,  different  from  the  ordinary  citation  and 
peculiar  to  the  class  of  cases  mentioned.  The  object  in  the  enactment 
was  to  formulate  a  guide  for  citing  the  nonresident  or  unknown  delin- 
quent taxpayer,  and  in  testing  the  correctness  of  a  citation  in  such 
cases  that  law  alone  must  be  looked  to.  It  follows  that  the  finding  of  the 
judge  that  the  citation  omitted  the  date  of  the  filing  of  the  suit  in  no 
way  contradicts  the  finding  that  the  citation  was  issued  as  directed  by 
law,  because  in  such  suits  it  is  not  required  that  such  date  should  be 
given. 

We  have  discussed  the  question  as  to  the  sufficiency  of  the  citation  as 
though  it  could  be  inquired  into  in  a  collateral  proceeding,  which  is  not 
true.  The  judgment  was  rendered  in  a  court  of  competent  jurisdiction 
and  the  same  presumptions  would  be  indulged  in  connection  with  it  as 
would  attend  judgments  in  any  other  kind  of  suit  or  action.  "If  ren- 
dered with  competent  jurisdiction  they  can  not,  as  a  general  rule,  be 
attacked  collaterally  upon  questions  relating  to  the  validity  of  the  tax, 
or  to  the  regularity  of  the  assessment,  levy  or  return,  or  to  the  regular- 
ity of  the  court  proceedings,"  etc.  Cooley  on  Tax.,  3  ed.,  pp.  897,  898. 
In  this  State  it  is  held  that  the  judgment  of  a  domestic  court  of  general 
jurisdiction  can  not  be  collaterally  attacked,  even  where  the  record  is 
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silent  as  to  notice.  Fitch  v.  Boyer,  51  Texas,  344 ;  Murchison  v.  White, 
54  Texas,  78;  Martin  v.  Eobinson,  67  Texas,  369;  Letney  v.  Marshall, 
79  Texas,  513.  This  disposes  of  all  questions  as  to  the  sufficiency  of  the 
proof  to  show  a  valid  assessment  of  the  property  for  taxation  as  well  as 
to  .the  sufficiency  of  the  citation.  It  was  unnecessary  to  prove  an  assess- 
ment of  taxes  or  the  issuance  of  citation,  those  matters  being  presumed 
in  favor  of  the  judgment. 

Appellant  sought  a  new  trial  on  the  ground,  among  others,  of  evi- 
dence in  regard  to  an  offer  on  the  part  of  the  vendor  of  appellant  to 
redeem  the  land  having  been  discovered  since  the  trial.  It  appears  from 
the  findings  of  fact  that  G.  A.  Brown,  the  agent  of  C.  H.  Larkin,  who 
sold  the  land  to  appellant,  lived  in  Alpine,  the  county  seat  of  Brewster 
County,  and  the  offer  to  redeem  was  made  through  a  letter  written  by 
Brown  to  Gage  in  April,  1901,  about  one  year  before  Kenson  bought  the 
land  from  Larkin.  It  does  not  appear  that  any  diligence  was  used  to 
discover  the  evidence. 

.  If  it  be  conceded  that  the  evidence  was  material,  the  motion  for  new 
trial  is  not  supported  by  the  affidavit  of  appellant  or  his  counsel,  and  it 
does  not  appear  therefrom  that  the  evidence  was  not  known  to  appellant 
or  his  counsel,  and  the  affidavit  of  Brown,  which  accompanies  the  mo- 
tion, tends  to  show  that  he  had  communicated  the  fact  of  the  offer  of 
redemption  to  Gage  at  some  time  not  specified.  He  said  he  had  heard 
from  some  one  that  Halbert  and  Durrell  had  redeemed  the  land  from 
Gage,  but  had  not  communicated  that  information  to  the  attorney  until 
after  the  trial,  and  gives  as  his  reason  for  not  communicating  the  infor- 
mation that  Gage  had  refused  redemption  money  from  Larkin,  "and  this 
information  he  had  communicated  to  W.  Vansickle,  attorney  for  Geo. 
D.  Kenson."  When  this  communication  was  made  does  not  appear  and 
the  witness  does  not  swear  that  he  had  not  told  appellant  about  the  tes- 
timony before  the  trial. 

If  Halbert  and  Durrell  redeemed  the  land  from  the  tax  sale  the  re- 
demption inured  to  their  benefit  and  not  to  that  of  appellant,  and  their 
deed  to  Gage  conveyed  all  their  right,  title  and  interest  in  the  land  to 
him.  If  it  was  true  that  the  amount  of  the  taxes  paid  by  Gage  was  de- 
ducted by  Halbert  and  Durrell  from  the  purchase  price,  we  can  not  see 
how  it  invested  the  title  in  appellant. 

None  of  the  assignments  is  well  taken,  and  the  judgment  is  affirmed. 

Affirmed. 

ON  MOTION  FOB  REHEARING. 

That  A.  S.  Gage  had  acquired  title  to  the  land  through  the  sale  un- 
der the  judgment  for  taxes  can  not  be  disputed.  There  was  no  kiiid 
of  redemption  of  the  land  upon  the  part  of  appellant,  nor  for  that  mat- 
ter upon  the  part  of  anyone  else.  Durrell  &  Halbert  agreed  to  sell  the 
land  to  Gage  for  $711.25,  but  Gage  insisted  that  as  he  paid  the  taxes  on 


550  Kenson  v.  Gage. 

the  land  they  should  allow  that  as  a  credit  on  the  price  asked  for  the 
land  and  they  agreed  to  it.  How  this  can  be  construed  into  a  redemp- 
tion of  the  land  upon  the  part  of  appellant  is  inconceivable  to  this  court, 
although  it  is  strenuously  insisted  upon  by  appellant. 

The  land  was  sold  under  the  judgment  for  taxes  on  June  6, 1899,  and 
the  transaction  in  which  Gage  received  credit  for  the  amount  paid  out 
for  the  land  at  the  sale  took  place  on  October  11,  1901,  more  than  two 
years  after  the  sale.  The  time  for  redemption  of  the  land  had  expired 
and  it  could  not  have  been  redeemed  by  a  direct  offer  to  pay  to  the  pur- 
chaser double  the  amount  of  money  paid  for  the  land.  The  title  to  the 
land  acquired  at  the  sale  for  taxes  had  become  perfect  by  the  lapse  of  the 
redemption  period,  and  Gage  did  not  lose  his  title  by  having  the  amount 
he  paid  for  the  land  at  the  sale  credited  on  a  sum  that  he  had  agreed  to 
pay  to  other  claimants  of  the  land. 

The  whole  of  the  land  in  controversy  was  assessed  by  number  and 
grant,  and  the  fact  that  it  was  stated  that  the  survey  contained  640 
acres  when  it  really  contained  760  acres  did  not  render  the  assessment 
invalid  as  to  any  part  of  the  survey.  The  whole  survey  was  assessed 
and  the  whole  of  it  was  sold  under  the  judgment.  No  one  could  have 
been  misled  by  the  correct  number  of  acres  not  being  stated.  The  whole 
of  the  survey  was  delinquent  on  taxes,  and  the  intent  was  clear  to  sub- 
ject the  whole  of  it  to  payment  of  the  taxes.  The  primary  purpose  of 
the  description  in  assessment  rolls  is  to  apprise  the  owner  of  the  tract 
of  land  of  the  identity  of  the  land  on  which  the  taxes  are  assessed.  The 
description  of  the  land  in  controversy  fully  attained  that  object.  The 
motion  is  overruled. 

Overruled. 

Writ  of  error  refused. 
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Merchants  and  Farmers  Cotton  Oil  Company  v. 

Lufkin  National  Bank. 

Decided  February  18,  1904. 

1. — Principal  and  Agent. 

The  principal  is  bound  by  the  act  of  his  agent  only  where  the  agent  per- 
forming the  act  assumes  to  act  for  his  principal. 

2d— Same. 

The  treasurer  of  an  oil  company,  having  authority  to  execute  promissory 
notes  for  it,  attached  to  a  note  of  the  company  to  a  banking  firm  of  which 
he  was  a  member  the  stenciled  signature  of  the  company,  forging  thereto  the 
name  of  the  company  manager  as  the  agent  by  whom  it  was  executed,  and 
had  it  attested  by  the  secretary  of  the  company  with  its  seal  and  discounted 
by  an  innocent  purchaser,  appropriating  the  proceeds  without  giving  the  com- 
pany credit.  Held,  that  the  oil  company  was  not  bound  on  the  note  by  his 
act  in  affixing  with  his  own  hand  the  signature  of  such  company  by  reason 
of  the  fact  that  he  had  authority  to  issue  negotiable  paper  for  it,  since  he 
assumed  to  act  in  the  matter  for  the  bank  and  not  for  such  oil  company. 

3d— Forged  Note— Ratification — Power  to  Offset. 

A  corporation  could  not  be  held  liable  to  an  innocent  purchaser  of  its 
note  payable  to  a  banking  firm,  a  member  of  which  had  forged  and  dis- 
counted the  note  without  giving  it  credit,  by  reason  of  the  fact  that  it  was 
still  in  its  power  to  ratify  the  note  and  protect  Itself  by  claiming  credit  for 
the  proceeds  on  the  overdraft  due  by  it  to  the  bank. 


The  fact  that  the  payor  of  the  forged  note  was  indebted  to  the  bank  to 
which  it  was  made  payable,  for  a  large  overdraft,  was  no  ground  for  re- 
quiring it  to  ratify  the  note  and  claim  credit  with  the  bank  on  such  overdraft, 
for  the  protection  of  the  innocent  holder  of  such  forged  notes,  when  many 
similar  forgeries  might  be  in  circulation  and  exceed  the  amount  of  its  over- 
draft. 

5<— Principal  and  Agent. 

Where  the  principal  has  clothed  his  agent  with  power  to  do  an  act  upon 
the  existence  of  some  extrinsic  fact  peculiarly  within  the  knowledge  of  the 
agent  and  of  the  existence  of  which  the  execution  of  the  power  is  in  itself 
a  representation,  a  third  person  dealing  with  such  agent  in  entire  good  faith, 
pursuant  to  such  apparent  power,  may  rely  upon  the  representation  and  the 
principal  is  estopped  to  deny  its  truth  to  his  prejudice. 

& — Corporation — Forged   Note — Attestation  by  Secretary  and  Seal — Innocent 
Purchaser. 

The,  act  of  the  secretary  of  an  industrial  corporation  in  attesting  with 
his  signature  and  the  corporate  seal  the  promissory  note  of  a  corporation, 
was  a  guaranty  of  its  genuineness  making  it  good  in  the  hands  of  an  inno- 
cent purchaser,  though  the  signature  of  the  agent  purporting  to  execute  it 
was  a  forgery  and  the  company  had  never  received  the  benefit  of  the  pro- 
ceeds. 

7.— Negotiable  Instrument. 

A  promissory  note  payable  to  the  order  of  W.  &  Son  was  a  negotiable 
instrument. 

Appeal  from  the  District  Court  of  Nacogdoches.    Tried  below  before 
Hon.  Tom  C.  Davis. 

Blount  &  Garrison,  for  appellant. 

E.  J.  Mantooth,  W.  II.  Arnold,  and  M.  M.  Feagin,  for  appellee. 

GILL,  Associate  Justice. — This  suit  was  brought  by  the  Lufkin 
National  Bank  to  recover  of  the  Merchants  and  Farmers  Cotton  Oil 
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Company,  a  corporation,  an  indebtedness  of  $5000  alleged  to  have  been 
evidenced  by  a  promissory  note  for  that  amount  which  was  made  the 
basis  of  the  suit  and  which  purported  to  have  been  executed  for  the 
corporation  by  its  general  manager  and  attested  by  its  secretary  with  the 
seal  of  the  corporation  affixed. 

The  defendant  oil  company  answered  by  plea  of  non  est  factum.  That 
the  general  manager,.  Pearson,  whose  name  was  signed  to  the  note  had 
no  authority  to  execute  notes  for  the  company,  and  further  that  his  sig- 
nature was  a  forgery.  There  was  no  answer  for  the  defendant  Wetter- 
mark. 

The  bank  by  supplemental  petition  pleaded  in  substance  that  it  pur- 
chased the  note  in  due  course  of  trade  from  the  Wettermark  Bank,  pay- 
ing a  valuable  consideration  therefor  and  without  notice  of  any  vice 
therein.  That  the  oil  company  had  held  out  its  general  manager  as 
having  authority  to  issue  negotiable  paper  in  the  corporate  name  and 
was  estopped  now  to  deny  such  authority.  That  if  Pearson's  name  was 
in  fact  signed  to  the  note  without  his  authority  it  was  nevertheless  at- 
tested by  Allan  Seale,  the  secretary  of  the  oil  company,  as  the  genuine 
signature  of  Pearson  and  the  note  as  the  act  of  the  company,  and  the 
company  was  bound  by  the  representation  of  its  secretary,  the  plaintiff 
having  no  notice  of  the  fraud. 

Further,  that  whether  or  not  Pearson  had  authority  to  issue  notes 
for  the  company  and  whether  or  not  Pearson's  signature  was  affixed  to 
the  note  without  his  authority,  the  act  was  nevertheless  done  by  B.  S. 
Wettermark,  the  oil  company's  treasurer,  clothed  with  full  authority  to 
issue  such  paper  and  done  in  behalf  of  the  company,  wherefore  it  be- 
came immaterial  that  Pearson's  name  was  signed  instead  of  Wetter- 
mark's. 

Further,  that  the  bank  of  Wettermark  &  Son  is  bankrupt.  That  the 
oil  company  is  indebted  to  said  bank  in  the  sum  of  $20,000  carried  by 
said  bank  as  an  overdraft,  and  that  for  this  reason  the  oil  company  has 
the  right  to  offset  the  note  in  question  against  the  indebtedness  to  the 
bank,  wherefore  it  ought  to  be  held  bound  in  any  event. 

Then  f ollow-  allegations  with"  reference  to  the  course  of  dealing  be- 
tween the  oil  company  and  the  Wettermark  Bank  and  between  it  and 
B.  S.  Wettermark,  its  treasurer,  and  with  reference  to  the  negligence  of 
the  oil  company  in  failing  to  supervise  its  officers,  which  need  not  be  set 
out  in  this  connection.  A  trial  before  the  court  without  a  jury  resulted 
in  a  judgment  for  the  plaintiff  from  which  the  oil  company  has  appealed 
and  by  appropriate  assignments  of  error  presents  the  questions  herein- 
after discussed.  ^ 

The  note  sued  on  was  for  the  sum  of  $5000  with  interest  and  thex 
usual  collection  stipulation.  It  was  dated  Nacogdoches,  Texas;  No- 
vember 6,  1902,  and  was  payable  to  the  order  of  A.  Wettermark  &  Son 
,ninety  days  after  date.  It  purported  to  be  signed  by  the  Merchants  and 
Farmers  Cotton  Oil  Company  by  W.  B.  Pearson,  its  general  manager. 
B.  S.  Wettermark  for  the  firm  of  A.  Wettermark  &  Son,  bankers  at 
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Nacogdoches,  Texas,  sold  the  note  to  the  appellee  bank  for  value  and 
indorsed  it  to  them  before  maturity,  they  having  no  notice  of  any  fact 
that  would  render  it  invalid.  Before  its  due  date  the  Wettermarks  be- 
came insolvent  and  B.  S.  Wettermark  left  the  country.  The  note  was 
presented  to  the  oil  company  at  maturity  for  payment,  but  payment  was 
refused  on  the  ground  that  the  note  was  a  forgery  as  to  Pearson's  name 
and  that  it  was  in  no  respect  the  act  of  the  company. 

The  facts  leading  up  to  and  attending  the  execution  of  the  note  are 
as  follows: 

The  oil  company  had  been  organized  as  a  trading  corporation  in  18 — , 
and  was  engaged  in  the  manufacture  and  sale  of  cotton  seed  oil  and 
other  cotton  seed  products.  Its  domicile  was  Nacogdoches,  Texas,  and 
all  its  directors  and  officials  lived  in  that  town.  It  did  about  $40,000 
worth  of  business  each  milling  season,  but  kept  no  record  of  its  transac- 
tions except  the  entries  on  the  check  stubs,  and  invoices  and  bills  of 
lading.  At  the  end  of  the  season  this  data  would  be  checked  up  and 
compared  with  their  bank  statement  and  thus  would  the  result  of  a  sea- 
son's  business  be  disclosed.  Notwithstanding  these  loose  methods  a  20 
per  cent  dividend  was  declared  in  1900, 10  per  cent  in  1901  and  20  per 
cent  in  1902. 

E.  A.  Blount  was  its  president,  Allan  Seale  its  secretary,  B.  S.  Wet- 
termark the  treasurer,  and  W.  B.  Pearson  its  general  manager.  As  it 
was  necessary  for  the  concern  to  borrow  large  sums  of  money  during  the 
busy  season  its  directory  arranged  that  Wettermark  should  finance  the 
concern  through  his  bank  and  otherwise.  For  this  purpose  he  was  author- 
ized by  the  board  of  directors  by  a  by-law  to  issue  negotiable  paper  in 
the  name  of  the  company,  signing  his  name  as  treasurer,  attested  and 
sealed  by  the  secretary.  This  he  did  from  a  time  prior  to  the  appoint- 
ment of  Pearson  as  manager  until  the  failure  of  his  bank.  At  the  date 
of  the  issuance  of  the  note  in  question  and  at  the  date  of  his  failure  the 
oil  company  owed  his  bank  in  the  form  of  an  overdraft  the  sum  of 
$20,000,  and  at  times  during  the  season  as  much  as  $30,000. 

It  had  been  his  custom,  with  the  knowledge  of  the  company,  to  pro- 
cure the  issuance  of  company  notes  payable  to  his  bank  or  to  others  and 
discount  same  at  other  banks  whenever  the  company's  overdraft  became 
too  heavy  for  his  bank  to  carry,  and  this  he  had  done  several  times  dur- 
ing the  season  in  question. 

At  a  prior  meeting  of  the  board  of  directors  it  had  been  determined 
orally  that  as  B.  S.  Wettermark  was  a  heavy  stockholder  in  the  company, 
and  was  expected  to  finance  the  concern,  the  promissory  notes  necessary 
tg  be  issued  to  that  end,  when  payable  to  his  bank,  should  be  signed  by 
Pearson,  their  general  manager,  who  under  his  general  powers  as  such 
issued  all  checks  upon  company  funds. 

During  the  season  in  question  and  prior  to  the  issuance  of  the  note  in 
question  Pearson  had  signed  several  notes  for  the  company  which  were 
taken  to  the  secretary  by  Wettermark,  duly  attested  and  sealed,  there- 
after negotiated  to  others  by  Wettermark  and  duly  paid  when  presented. 
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Seale,  the  secretary,  testified  that  since  Pearson  became  manager  nearly 
all  of  the  notes  he  had  attested  as  secretary  had  been  signed  by  Pear- 
son, the  note  in  question  being  the  first  unauthorized  use  of  his  name. 

The  plaintiff  bank  had  during  the  season  in  question  handled  four  or 
five  notes  of  the  company  signed  by  Pearson  and  attested  by  Seale  and 
they  had  all  been  duly  paid  at  maturity  except  the  one  in  question.  All 
having  been  negotiated  through  B.  S.  Wettermark. 

The  transactions  of  a  similar  nature  with  other  banks  need  not  be 
stated,  as  they  are  not  shown  to  have  been  known  by  or  to  have  influenced 
the  plaintiff  bank  in  the  purchase  of  this  note. 

B.  S.  Wettermark  drew  the  note  in  question,  signed  the  oil  company5* 
name  by  a  stencil  usually  used  for  that  purpose,  "per  Pearson,  General 
Manager,"  signing  the  name  of  Pearson  thus  without  his  knowledge  or 
authority.  He,  Wettermark,  then  took  the  note  to  Allan  Seale,  the  oil 
company's  secretary,  and  had  him  attest  and  seal  it  as  secretary  of  the 
company.  Seale  did  not  know  that  Pearson's  signature  was  not  genuine. 
The  money  procured  by  Wettermark  on  this  note  does  not  appear  to 
have  been  placed  on  his  bank  books  to  the  credit  of  the  oil  company,  but 
the  company  through  its  general  manager  continued  thereafter  to  draw 
upon  the  Wettermark  Bank,  the  amount  of  the  overdraft  varying  but 
never  falling  under  $20,000.  It  is  not  made  to  appear  that  in  any  way 
was  the  oil  company  given  credit  for  this  note  or  its  proceeds. 

The  trial  court  filed  no  conclusions  of  fact  and  law,  so  we  are  unable 
to  determine  upon  what  ground  he  rested  his  judgment. 

It  is  contended  by  appellant  that  upon  none  of  the  grounds  urged  by 
appellee  can  the  judgment  be  upheld.  This  broad  contention  involves 
the  question  of  the  sufficiency  of  the  evidence  to  support  the  conclusion 
that  the  oil  company  either  by  direct  authority  or  by  a  course  of  dealing 
had  authorized  its  general  manager,  Pearson,  to  execute  negotiable 
paper  for  it.  Without  entering  into  detailed  discussion  of  the  evidence 
we  hold  that  the  proof  was  ample  upon  the  point. 

This  leaves  for  our  determination  the  following  questions  of  law: 

First.  Was  the  company  bound  by  reason  of  the  fact  that  Wetter- 
mark, who  had  authority  to  issue  negotiable  paper  in  its  behalf,  did  in 
fact  issue  the  note  in  question,  affixing  with  his  own  hand  the  signature 
of  the  company  ? 

Second.  Does  the  fact  that  the  oil  company  is  largely  indebted  to  the 
Wettermark  Bank,  and  for  that  reason  may  offset  this  note  against  such 
indebtedness,  authorize  a  judgment  against  it  ? 

Third.  Did  the  genuine  attestation  of  the  secretary  relieve  the  pur- 
chaser  of  the  note  from  the  necessity  of  further  inquiry  as  to  the  authen- 
ticity of  the  paper? 

The  first  question  must  be  answered  in  the  negative  for  the  obviot» 
reason  that  the  principal  is  bound  by  the  act  of  his  agent  only  where 
the  agent  in  performing  the  act  in  question  assumes  to  act  for  his  prin- 
cipal. 
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Here  the  transaction  purported  to  be  one  between  the  Wettermark 
Bank  and  the  oil  company,  and  Wettermark  assuming  to  act  for  his  bank 
in  the  matter  made  the  company  purport  to  act  through  its  general  man- 
ager. The  purchaser  dealt  with  Wettermark  as  a  private  individual  and 
was  not  influenced  and  could  not  have  been  properly  influenced  by 
the  belief  that  the  paper  was  the  act  of  Wettermark  in  behalf  of  the 
company. 

The  second  question  must  receive  a  like  answer  for  reasons  equally 
obvious.  While  it  is  true  that  the  oil  company,  had  it  received  the  bene- 
fits of  the  proceeds  of  the  note,  would  have  been  bound  to  restore  it  with 
interest,  however  irregular  or  unauthorized  the  act  by  which  it  was  pro- 
cured, yet  in  this  case  it  is  not  shown  to  have  enjoyed  the  proceeds.  It 
will  not  do  to  say  that  by  confessing  judgment  in  this  case  or  ratifying 
at  this  late  day  the  unlawful  act  of  Wettermark  the  oil  company  may 
offset  the  debt  against  the  claim  of  the  Wettermarks,  thereby  at  once 
protecting  itself  and  saving  the  appellee  from  the  consequences  of  an 
improvident  transaction. 

It  is  safe  to  assume  that  the  court  in  which  the  Wettermark  bank- 
ruptcy proceeding  is  pending  will  inquire  whether  the  oil  company  was 
bound  by  the  note  in  question,  and  in  the  interest  of  other  creditors  will 
render  its  judgment  accordingly. 

Another  answer  equally  effective  is  the  fact  that  if  the  note  in  question 
is  a  forgery  not  binding  upon  the  company,  there  may  be  many  more 
outstanding,  so  that  if  such  a  course  were  adopted  the  overdraft  might 
be  offset  in  full  without  satisfying  all  the  outstanding  fraudulent  paper. 
No  reason  is  shown  "why  the  bank  in  this  case  should  be  chosen  for  pro- 
tection instead  of  some  other  innocent  holder  of  like  paper,  even  if  it 
should  be  held  in  any  event  that  the  oil  company  was  bound  to  protect, 
the  holder  of  paper  by  which  it  was  in  no  sense  bound. 

The  third  question  is  one  of  greater  difficulty.  To  answer  it  in  the 
affirmative  involves  a  holding  that  a  private  trading  corporation  may  not 
bind  the  public  by  regulations,  established  as  a  check  against  fraud  or- 
malfeasance  on  the  part  of  their  officials,  in  cases  where  the  final  official 
act  by  which  the  paper  is  declared  to  be  the  act  of  the  company  is  gen- 
uine, the  paper  fair  upon  its  face,  within  the  scope  of  the  official  power 
of  the  official  and  the  corporate  power  of  the  corporation. 

We  are  of  opinion  that  the  question  resolves  itself  into  one  of  agency 
pure  and  simple,  and  that  its  solution  lies  in  the  application  of  the  most 
general  and  well  established  rules  governing  that  relation. 

It  is  well  settled  that  "where  the  principal  has  clothed  his  agent  with 
power  to  do  an  act  upon  the  existence  of  some  extrinsic  fact  peculiarly 
within  the  knowledge  of  the  agent  and  of  the  existence  of  which  the  ex- 
ecution of  the  power  is  in  itself  a  representation,  a  third  person  dealing 
with  such  agent  in  entire  good  faith  pursuant  to  such  apparent  power, 
may  rely  upon  the  representation  and  the  principal  is  estopped  to  deny- 
its  truth  to  his  prejudice."    Tome  v.  Parkersburg  Ry.  Co.,  17  Am.  Rep.,. 
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564;  New  York  &  N.  H.  Ey.  Co.  v.  Schuyler,  34  N.  Y.,  30;  Mora,  on 
Corp.,  sec.  588. 

In  the  case  first  cited  the  railway  company  had  by  appropriate  by- 
laws provided  for  the  issuance  of  its  stock  and  prescribed  the  method  of 
its  issuance.  The  signature  of  the  president  was  necessary  to  its  validity, 
its  treasurer  being  required  also  to  sign  the  certificates  and  affix  the  cor- 
porate seal.  The  treasurer  for  his  own  purposes  issued  a  lot  of  fraudu- 
lent stock  to  which  he  forged  the  signature  of  the  president,  his  own 
signature  and  the  seal  being  genuine.  The  certificates  fair  upon  their 
face  fell  into  the  hands  of  an  innocent  holder  for  value. 

In  a  suit  by  the  holder  against  the  company  for  the  value  of  the  shares 
a  recovery  was  permitted,  it  being  held  that  the  act  of  the  treasurer  was 
within  the  apparent  scope  of  his  powers.  That  his  signature  and  the 
seal  of  the  company  constituted  a  representation  that  the  certificate  was 
the  act  of  the  company  and  the  signature  of  the  president  genuine. 

To  the  same  effect  is  Fifth  Avenue  Bank  of  New  York  v.  Street  By. 
Co.,  19  Law.  Bep.  Ann.,  331. 

The  books  abound  in  cases  holding  that  where  the  agent  of  a  private 
corporation,  acting  within  the  general  or  apparent  scope  of  his  power, 
does  an  act  in  fraud  of  his  principal  the  latter  is  nevertheless  responsible 
to  the  innocent  holder,  the  courts  choosing  without  hesitation  between 
the  alternatives  of  imposing  the  loss  upon  the  one  innocently  dealing 
with  the  agent  and  upon  the  corporation  which  by  creating  the  agency 
and  reposing  the  trust  rendered  the  injury  possible. 

Thus  in  Bailway  Co.  v.  Schuyler,  supra,  the  treasurer  was  held  to  have 
bound  his  principal  by  the  fraudulent  issue  of  stock.  In  that  case  the 
name  of  no  official  of  the  company  was  forged.  The  opinion  in  that  case 
is  one  of  unusual  ability  and  is  recognized  by  other  authorities  as  being 
a  compendium  of  the  law  on  the  subject. 

Of  a  like  nature  is  the  case  of  Allen  v.  Bailway  Co.,  5  Law.  Bep.  Ann., 
716.  In  that  case  and  in  Bailway  Co.  v.  Citizens  Nat.  Bank,  43  Law 
Bep.  Ann.,  777,  the  stock  fraudulently  issued  by  the  secretary  had  been 
signed  in  blank  by  the  president  and  fraudulently  filled  in  by  the  secre- 
tary, and  in  the  latter  case  it  was  said  in  effect  that  the  genuine  signa- 
ture and  seal  of  the  secretary  was  an  assurance  by  the  company  to  the 
world  that  the  paper  was  genuine. 

The  same  principle  is  recognized  in  Baker  v.  Wasson,  59  Texas,  140. 
It  was  but  a  logical  step  from  the  doctrine  announced  in  Schuyler's 
case,  supra,  and  like  cases  to  that  in  Tome  v.  Parkersburg  By.  Co.,  supra, 
and  Fifth  Avenue  Nat.  Bank  v.  Bailway,  19  Law.  Bep.  Ann.,  331,  in 
which  the  secretary  had  forged  the  name  of  the  president,  whose  signa- 
ture was  also  necessary  to  the  validity  of  the  paper. 

We  are  of  opinion  that  to  apply  a  like  rule  to  the  issuance  of  a  prom- 
issory note  in  the  name  of  the  corporation,  the  corporate  power  to  issue 
such  paper  being  unquestioned,  does  not  amount  to  an  extension  of  the 
doctrine.  The  case  at  bar  is  necessarily  included  within  the  principle. 
Thomp.  on  Corp.,  sec.  6070.    If  to  knowingly  certify  and  append  the 
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seal  of  the  company  to  forged  and  fraudulent  stock  certificates,  which 
are  only  quasi  negotiable,  is  a  binding  representation  by  the  secretary  that 
the  stock  is  genuine,  for  a  much  stronger  reason  is  the  company  bound' 
when  the  secretary,  negligently  ignorant  of  the  facts,  certifies  and  seals 
a  forged  note  negotiable  in  form  as  the  genuine  act  of  the  company.  To 
so  certify  and  seal  genuine  notes  was  within  the  secretary's  express 
powers.  How  otherwise  except  through  its  secretary  and  by  its  seal 
could  the  representation  be  made?  If  his  attest  and  seal  does  not 
amount  to  such  representation  it  is  a  meaningless  and  empty  form* 
At  this  point  the  company  which  can  act  only  through  agents  of  its  own 
selection  comes  in  touch  with  the  business  public.  Had  any  question 
been  made  as  to  the  validity  of  the  paper  it  was  to  the  secretary  that 
inquiries  woulfl  have  naturally  been  addressed.  Had  the  inquiry  been 
made  in  this  case  the  secretary,  who  remained  ignorant  of  the  facts 
until  the  final  dishonor  of  the  note,  would  have  continued  to  assert  its 
genuineness.  What  force  would  a  subsequent  assertion  by  him  of  its 
genuineness  have  added  to  his  original  solemn  and  formal  attestation  of 
the  fact. 

We  are  aware  that  a  few  cases  have  announced  the  opposite  rule  to 
that  laid  down  in  Schuyler's  case,  supra,  but  so  far  as  we  are  able  to  as- 
certain they  have  been  discredited.  The  decided  weight  of  authority 
supports  the  rule  as  we  have  stated  it.  Thomp.  on  Corp.,  sees.  1493, 
1494,  1500,  1501,  2596,  488,  489;  Mora,  on  Corp.,  sec.  605. 

For  reasons  of  public  policy  a  different  rule  applies  to  the  acts  of 
agents  of  municipal  corporations  and  governments.  Hence  such  author- 
ities as  the  Floyd  acceptance  cases,  7  Wall.,  666,  have  no  application 
here.  The  principle  that  "the  protection  which  commercial  usage  throws 
around  negotiable  paper  can  not  be  used  to  establish  the  authority  by 
which  it  was  originally  issued"  (Floyd  acceptance  cases,  supra)  is  recog- 
nized as  obviously  sound,  nor  have  we  been  influenced  by  the  nature  of 
the  paper  except  in  so  far  as  it  served  to  render  its  holders  innocent  We 
do  not  hold  that  if  the  paper  were  an  ordinary  forgery  any  presumption 
would  be  indulged  in  its  favor.  We  hold  rather  that  the  innocent  holder 
for  value  is  in  the  same  position  as  one  who  unknowingly  purchases  a 
forged  note,  certified  by  the  purported  maker  to  be  genuine.  Or  of  one 
who  being  about  to  purchase  a  negotiable  instrument  asks  the  purported 
maker  if  his  signature  is  genuine  and  is  assured  that  it  is. 

We  have  treated  as  without  merit  the  contention  of  appellant  that  the 
note  in  question  was  nonnegotiable  because  payable  to  the  order  of  the 
payees,  and  are  confident  the  point  is  untenable. 

We  are  of  opinion  the  judgment  should  be  affirmed  and  it  is  so  or- 
dered. 

Affirmed. 

ON    MOTION   TO   FILE   ADDITIONAL   CONCLUSIONS   OP   PACT. 

GILL,  Associate  Justice. — In  response  to  a  motion  by  appellant  to 
find  additional  conclusions  of  fact,  we  find  as  follows : 
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The  written  by-law  by  which  the  president  and  treasurer  were  au- 
thorized to  incur  indebtedness  and  issue  notes  for  the  company  is  as 
follows : 

"To  incur  indebtedness  within  the  limits  fixed  by  the  corporate  laws 
of  the  State  granting  the  charter  for  the  corporation,  the  terms  and 
amount  of  such  indebtedness  shall  be  entered  in  the  minutes  of  the 
meeting  of  the  board  of  directors,  and  any  note  or  obligation  given  for 
such  indebtedness  when  signed  officially  by  the  president  or  treasurer  of 
such  corporation  and  such  signature  duly  attested  by  the  secretary  shall 
be  binding  on  the  corporation." 

We  deem  it  proper  to  add  in  this  connection  that  the  provision  re- 
garding the  entry  of  the  indebtedness  in  the  minutes  was  never  regarded 
and  no  record  appears  to  have  been  kept  of  notes  issued.  The  record 
shows  that  complete  minutes  of  the  proceedings  of  the  directory  were  not 
preserved,  and  the  proof  is  undisputed  that  B.  S.  Wettermark  not  only 
had  but  exercised  the  fullest  authority  in  financing  the  concern. 

It  is  not  made  to  appear  by  any  written  by-law  that  the  secretary  waa 
empowered  to  attest  the  signature  of  Pearson  to  notes,  but  we  think 
the  determination  that  Pearson  should  sign  certain  notes  instead  of 
Wettermark  placed  his  signature  in  the  same  category  as  if  included  in 
the  by-law  above  quoted,  especially  since  it  is  fairly  inferable  from  that 
law  that  it  was  the  secretary's  duty  to  attest  all  such  evidences  of  in- 
debtedness. 

We  were  in  error  in  stating  in  the  main  opinion  that  in  signing  the 
note,  in  question  or  other  notes  the  secretary  affixed  the  seal  of  the  cor- 
poration. The  record  shows  that  he  simply  attested  it  officially  as  the 
by-law  required.    The  error,  however,  is  immaterial. 

The  directors  testified  that  they  did  not  know  Pearson  was  signing 
any  notes  of  the  company,  but  E.  A.  Blount  paid  off  one  signed  by  him, 
and  Dotson  and  Perkins,  two  of  the  directors,  stated  they  did  not  know 
that  anyone  was  authorized  to  issue  notes  for  the  company,  or  that  any- 
one was  doing  so.  This  is  a  further  illustration  of  the  loose  methods 
of  the  company.  Neither  the  president  nor  any  of  the  directors  showed 
any  familiarity  with  the  dealings  of  the  concern,  and  but  a  dim  and  un- 
certain recollection  of  the  doings  of  the  directory.  We  therefore  feel  jus- 
tified in  our  first  conclusion  that  Sealed  testimony  is  true  that  at  a  meet- 
ing of  the  directors  or  stockholders,  the  minutes  of  which  were  not  pre- 
served, it  was  ordered  that  when  Wettermark  found  it  necessary  to  issue 
a  note  of  the  company  to  his  own  bank  it  should  be  signed  by  Pearson 
instead  of  himself.  We  are  strengthened  in  this  conclusion  by  the  un- 
disputed fact  that  frequently  during  the  time  Pearson  was  manager 
this  course  was  pursued.  ' 

All  the  notes  signed  or  purporting  to  be  signed  by  Pearson  except 
the  note  in  question  had  embodied  in  them  the  words,  "by  authority  of 
the  board  of  directors."  The  notes  discounted  by  the  appellee  bank  were 
all  for  the  individual  credit  of  the  Wettermarks,  but  with  the  exception 
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of  the  note  sued  on  all  the  proceeds  were  credited  by  Wettermark  to  the 
oil  company. 

We  did  not  base  our  conclusion  on  the  assumption  that  Pearson's 
general  authority  as  manager  included  the  right  to  sign  notes,  but  upon 
the  proof  that  under  certain  circumstances  as  indicated  in  the  main 
opinion  he  should  sign  in  Wettermark's  stead  and  that  such  a  course 
had  been  pursued. 

To  the  extent  above  indicated  the  motion  is  allowed. 

Writ  of  error  refused. 


\ 
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Amebican  Tribune  New  Colony  Company  v. 
Charles  Schuler  et  al. 

Decided  February  20,  1904. 

1.— Receiver— Foreign    Corporation — Appointment    Not    Authorized. 

Complainants  -who  were  owners  of  1-244  part  of  the  stock  of  a  corpora- 
tion chartered  in  Indiana  for  the  purpose  of  purchasing  and  dealing  in  lands 
and  town  lots  in  the  southwestern  part  of  the  United  States,  applied  for  the 
appointment  of  a  receiver,  alleging  fraud  in  the  organization  of  the  corpora- 
tion and  the  management  of  its  business,  and  a  departure  from  its  original 
purpose;  that  it  had  never  obtained  a  permit  to  do  business  in  Texas,  but 
had  acquired  lands  in  Texas  the  proceeds  of  which  were  being  misappropri- 
ated and  for  which  purchase  money  was  due  by  the  corporation,  and  which 
were  subject  to  forfeiture  by  the  State  and  appropriation  by  trespassers,  etc 
Held,  insufficient  to  warrant  the  appointment  of  a  receiver,  as  not  showing 
that  such  appointment  was  reasonably  necessary  to  the  right  and  legal  relief 
of  the  complainants. 

2w— Same— Power  of  Court  Over  Foreign  Corporation. 

The  corporation  being  a  foreign  one,  with  charter  powers  not  shown  to 
contravene  the  laws  of  this  State,  the  Texas  courts  are  without  power  to  sub- 
ject to  control  the  corporation  itself  or  its  managing  directors  or  any  of  its 
property  save  the  lands  situated  in  Texas. 

3.— Same — Legal  Remedy. 

Complainants  have  a  legal  remedy,  though  their  title  in  the  lands  be  only 
an  equitable  one,  by  suit  for  partition  of  the  lands,  with  sequestration,  if 
desired;  or  by  informing  the  Attorney- General  of  the  alleged  illegal  status  of 
the  corporation's  ownership  of  the  lands,  suit  may  be  brought  for  forfeiture 
and  for  sale  of  the  lands  and  distribution  of  the  proceeds  among  the  stock- 
holders as  the  statute  directs. 

4-— Same— Certifying  Questions  to  Supreme  Court. 

The  court  of  Civil  Appeals,  having  before  it  only  the  question  of  whether 
the  action  of  the  district  judge  in  appointing  a  receiver  upon  ex  parte  appli- 
cation was  authorized  by  petitioners'  allegations,  will  not  undertake  to  de- 
cide questions  incidentally  arising  and  which  may  be  involved  on  the  final 
hearing  and  certify  them  in  advance  to  the  Supreme  Court. 

Appeal  from  the  District  Court  of  Archer.  Heard  below  by  Hon. 
A.  H.  Carrigan. 

Matlock,  Miller  &  Dycus,  for  appellant. 

J.  H.  Barwise,  Jr.,  and  J.  T.  Montgomery,  for  appellees. 

CONNER,  Chief  Justice. — This  is  an  appeal  from  an  ex  parte 
order  of  the  judge  of  the  Thirtieth  Judicial  District  appointing  a  re- 
ceiver of  all  the  lands  and  other  property  of  the  appellant  situated  in 
the  State  of  Texas.  The  appointment  was  made  upon  verified  petition 
in  behalf  of  appellees  which  may  be  briefly  summarized  as  follows: 
That  the  plaintiffs  (appellees)  are  resident  citizens  of  Archer  County, 
Texas ;  that  the  appellant  company  is  a  corporation,  chartered  and  "duly 
organized"  under  the  laws  of  the  State  of  Indiana  "having  its  domicile" 
and  main  office  in  that  State;  that  P.  H.  Fitzgerald,  Harry  A.  Fenton 
and  F.  N.  Fitzgerald  are  resident  citizens  of  the  State  of  Indiana;  that 
the  shares  of  stock  in  the  defendant  corporation  are  of  the  par  value 
of  $25  each.    The  plaintiffs  then  set  forth  the  number  of  such  shares 


Colony  Co.  v.  Schuleb.  561 

owned  by  them  respectively,  it  appearing  that  the  highest  number  of 
shares  owned  by  any  one  of  the  thirteen  plaintiffs  is  eight,  and  the 
lowest  number  two,  and  that  the  whole  number  owned  by  all  of  the 
plaintiffs  is  forty-nine.  It  is  further  alleged  that  in  the  fall  of  the 
year  1900,  P.  H.  Fitzgerald  conceived  the  scheme  of  forming  a  cqlony 
company  for  the  ostensible  purpose  of  buying  lands,  and  to  subdivide 
and  distribute  the  same  among  subscribers  and  stockholders,  but  which 
scheme  was  "really  for  the  purpose  of  procuring  money  from  the  sub- 
scribers and  stockholders,  a  large  part  of  which  money  and  funds  was 
to  be  appropriated  to  the  use  and  purposes  of  the  said  P.  H.  Fitzgerald 
and  his  associates,  Harry  A.  Fenton  and  Frank  N.  Fitzgerald."  That 
in  order  to  carry  out  said  scheme  the  parties  named,  under  the  name 
of  the  American  Tribune  New  Colony  Company,  advertised  a  purpose  of 
organizing  a  new  colony  to  be  located  in  Oklahoma,  declaring  the  plan  to 
be  to  open  books  of  said  company  for  stock  membership,  and  that  when 
enough  subscriptions  had  been  received  to  organize  a  committee  of 
stockholders  which  should  be  chosen  to  select  and  purchase  the  necessary 
lands  for  subdivision  and  distribution  among  the  stockholders,  and  that 
when  said  lands  were  acquired  a  city  was  to  be  located  and  laid  out 
thereon  near  the  center  thereof  to  cover  an  area  of  1000  acres,  and  to 
be  surveyed  and  platted  into  lots  and  blocks  making  8200  lots ;  that  the 
members  of  said  corporation  were  to  be  given  the  alternate  lots  and 
tracts  of  said  land,  and  the  colony  company  was  to  retain  the  other  lots 
and  tracts  of  land  for  subsequent  sale. 

It  was  represented  that  one  share  of  $25  should  entitle  each  mem- 
ber to  either  a  city  lot  or  land  tract  as  high  as  forty  acres;  two  shares 
to  an  eighty-acre  tract  of  land  and  one  city  lot;  four  shares  of  stock 
was  to  entitle  the  holder  to  two  eighty-acre  tracts  adjoining  each  other 
and  to  two  city  lots ;  that  by  the  month  of  March,  1901,  12,000  shares 
of  the  stock  of  said  company  had  been  subscribed  for  and  the  money 
paid  in  by  divers  persons  residing  in  divers  places  and  scattered  all 
over  a  large  part  of  the  United  States,  the  said  P.  H.  Fitzgerald  and 
his  said  associates  having  received  from  said  subscribers  the  sum  of 
$300,000  in  cash.  That  on  or  about  the  24th  day  of  January,  1901, 
the  said  P.  H.  Fitzgerald  and  associates,  then  acting  under  the  name 
of  the  American  Tribune  New  Colony  Company,  offered  for  sale  what 
was  termed  "preferred  or  investment  stock"  in  said  company,  and  of- 
fered and  did  sell  large  amounts  of  the  so-called  preferred  or  investment 
stock,  the  exact  amount  of  which  the  plaintiffs  were  unable  to  state, 
but  which  they  charge  on  information  and  belief  to  amount  to  the  sum 
of  $500,000,  according  to  its  par  value,  receiving  in  cash  therefor 
$126,000  or  more,  and  for  which  they  issued  certificates  of  stock  of  the 
said  par  value  of  $500,000,  a  part  of  which  it  is  charged  is  owned  by 
the  said  Fitzgerald  and  associates,  who  it  is  alleged  intend  to  recognize 
said  watered  stock  in  the  distribution  of  the  assets  of  said  company  at 
its  full  face  value.    That  at  the  inception  of  said  corporation  it  was 
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represented  by  the  said  P.  H.  Fitzgerald  and  associates,  as  promoters, 
that  all  members  purchasing  stock  should  share  in  the  assets  of  the  cor- 
poration equally,  and  it  was  charged  that  the  scheme  of  selling  said 
preferred  or  investment  stock  was  in  direct  violation  and  repudiation 
of  such  representations. 

It  was  further  alleged  that  all  of  the  petitioners,  save  two  who  own 
seven  shares  of  the  stock,  were  among  the  original  subscribers  for  stock 
in  the  proposed  new. colony,  and  that  said  P.  H.  Fitzgerald  and  asso- 
ciates in  furtherance  of  their  scheme,  and  for  the  purpose  of  prevent- 
ing and  forestalling  the  stockholders  from  having  any  voice  in  the  man- 
agement of  the  affairs  of  the  company,  or  of  in  any  way  interfering 
with  their  fraudulent  schemes,  procured  the  passage  of  a  law  by  the 
Legislature  of  the  State  of  Indiana,  authorizing  the  incorporation  of 
said  company,  which  was  passed  on  March  8,  1901,  pursuant  to  which 
the  charter  was  applied  for  and  granted  by  the  Secretary  of  State  of 
Indiana,  incorporating  the  American  Tribune  New  Colony  Company, 
the  charter  specifying  that  the  corporation  was  created  "for  the  purpose 
of  buying,  holding  and  selling  real  estate,  collecting  rents,  etc. — that  is 
to  say,  in  this  manner,  the  company  to  deal  in  all  kinds  of  real  estate, 
especially  in  lands  situated  in  the  southwestern  part  of  the  United  States, 
and  generally  to  deal  in  lots  and  lands  wheresoever  located  and  situated/' 
etc.  That  the  incorporators  of  said  company,  as  disclosed  by  the  said 
charter,  are  P.  H.  Fitzgerald,  Harry  A.  Fenton  and  Frank  N.  Fitz- 
gerald, said  parties  being  named  therein  as  the  board  of  directors  of, 
said  company,  with  P.  H.  Fitzgerald  as  president  and  treasurer,  and 
Frank  N.  Fitzgerald,  vice-president,  and  Harry  A.  Fenton,  secretary; 
the  charter  further  providing  that  "the  affairs  of  this  association  shall 
be  "managed  by  a  board  of  directors,  which  board  shall  be  self -perpetuat- 
ing; that  is  to  say,  in  the  event  of  the  death  or  resignation  of  any  of 
the  directors,  then  the  remaining  directors  shall  elect  his  or  their  suc- 
cessors, and  said  board  shall  consist  of  three  directors  at  all  times."  It 
was  further  alleged  that  said  American  Tribune  New  Colony  Company, 
on  or  about  the  2d  day  of  January,  1902,  "acquired  by  purchase,  and 
now  has  the  legal  title  to,  some  60,000  acres  of  land  (less  a  small  pro- 
portion set  apart  to  stockholders  under  the  original  plan  of  said  com- 
pany) situated  in  Archer  County,  Texas,  of  the  aggregate  value  of 
$360,000  or  more,  which  said  lands  were  purchased  with  the  corporate 
funds,  and  now  is  the  property  of  said  corporation  subject  to  certain 
liens  securing  purchase  money  thereon  amounting  to  about  $120,000/' 
a  description  of  which  said  land  is  set  out  in  the  petition. 

That  said  officers  of  the  company  have  never  complied  or  attempted 
to  comply  with  the  laws  of  Texas,  requiring  a  permit  from  the  Secretary 
of  State  authorizing  the  transaction  of  business  in  Texas;  that  said 
company  has  sold  numerous  tracts  of  lands  acquired  as  stated,  and  is 
further  offering  for  sale  other  of  its  said  lands;  that  said  company  has 
rented  some  of  its  lands  for  crop  rent,  and  is  offering  to  likewise  tent 
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other  of  its  said  lands.  That  the  corporation  is  unlawful  in  that  its 
peculiar  charter  provisions  are  contrary  to  public  policy,  and  the  object 
sought  to  be  accomplished  in  direct  violation  of  the  statutory  laws  of 
Texas,  in  consequence  of  which  it  was  charged  that  the  officers  of  the 
corporation  are  powerless  to  enforce  its  contracts  or  to  protect  the  rights 
of  the  petitioners;  that  a  part  of  the  lands  of  the  company  are  unim- 
proved and  not  in  the  actual  occupancy  of  the  company,  and  may  at 
any  time  become  occupied  by  trespassers,  and  some  of  which  said  lands 
are  now  in  fact  unlawfully  and  wrongfully  held  and  occupied  by  per- 
sons holding  adverse  to  the  interests  of  the  stockholders;  that  on  ac- 
count of  its  numerous  transactions  the  company  is  liable  at  any  time 
to  forfeit  and  lose  valuable  rights  of  the  petitioners,  because  of  its  in- 
ability to  maintain  suit,  and  that  the  title  to  said  lands  are  in  jeopardy 
and  subject  to  cancellation  and  forfeiture  at  the  instance  of  the  State 
of  Texas.  It  is  further  charged  that  in  September,  1901,  the  said  P. 
H.  Fitzgerald  and  associates,  under  the  name  of  the  American  Tribune 
Colony  Company,  and  of  the  Fitzgerald  Investment  Company,  had  and 
solicited  other  subscriptions  of  stock  in  another  colony  scheme  known 
as  the  Southwestern  Colony  Company,  with  the  purported  object  of 
procuring  large  tracts  of  land  in  the  southwestern  part  of  the  United 
States,  and  to  distribute  or  sell  such  lands  or  a  part  thereof  to  its  mem- 
bers. It  is  charged  upon  information  and  belief  that  10,000  shares  of 
$25  each  was  subscribed  for  in  this  new  company,  but  that  no  lands  had 
ever  been  purchased  by  it,  but  that  the  directors  of  the  appellant  com- 
pany have  in  many  instances,  the  exact  extent  of  which  the  petitioners 
were  unable  to  state,  sold  or  given  in  exchange  the  lands  of  the  appel- 
lant company  for  the  shares  of  stock  of  said  Southwestern  Colony  Com- 
pany, thus  diverting  and  unlawfully  misapplying  the  lands  of  the  appel- 
lant company  to  persons  not  entitled  to  share  in  the  distribution  of  the 
same;  that  the  appellant  company  and  its  said  officers  have  now  totally 
abandoned  the  original  purposes  and  objects  of  said  company,  which  it 
is  declared  can  not  now  be  carried  out.  That  the  appellant  company  and 
its  said  officers  have  formed  cliques  and  combinations  among  certain 
of  the  stockholders,  pursuant  to  which  some  13,000  acres  of  the  best  of 
the  land  involved  have  been  apportioned  to  certain  favored  stockholders. 
It  is  further  charged  that  while  it  was  originally  contemplated  that 
a  board  of  local  governors  should  reside  in  this  State  and  have  charge 
of  the  lands  and  business  affairs  of  the  company,  that  there  was  in  fact 
no  such  board,  and  that  all  officers  of  the  appellant  company  and  its 
books  were  located  in  the  city  of  Indianapolis,  Indiana,  and  that  while 
petitioners  have  made  earnest  and  repeated  efforts  to  obtain  informa- 
tion touching  the  business  condition  of  the  company,  they  have  been 
unable  to  do  so  or  to  secure  any  statement  thereof.  That  the  original 
plan  of  the  colony  was  to  divide  the  lands  of  the  company  into  small 
tracts  and  sell  to  actual  settlers,  thereby  creating  a  thickly  populated 
community  and  enhancing  the  value  of  all  lands  of  the  company,  pur- 
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suant  to  which  many  of  the  petitioners  had  sold  their  homes  in  other 
States  and  removed  to  this  State  and  to  the  lands  in  controversy,  with 
a  view  of  acquiring  homes  and  permanently  residing  thereon ;  but  that 
the  officers  of  the -company  were  acting  in  disregard  of  the  original 
plans,  and  were  selling  and  offering  to  sell  the  lands  in  large  bodies  to 
be  used  chiefly  for  grazing  purposes,  thereby  defeating  the  purpose  and 
benefits  of  the  original  plan.    That  of  the  $126,000  of  purchase  money 
yet  unpaid  $90,000  thereof  is  past  due  and  suit  has  been  instituted 
the-efor  in  the  District  Court  of  Archer  County,  with  a  prayer  for 
foreclosure  of  a  vendor's  lien ;  that  the  officers  of  the  appellant  company 
have  received,  as  is  charged  upon  information  and  belief,  the  sum  of 
$300,000  from  the  sale  of  12,000  shares  of  the  common  or  locating  stock; 
$125,000  from  the  sale  of  5000  shares  of  the  investment  or  preferred 
stock ;  from  the  sale  of  lands  of  said  company  situated  in  Archer  County, 
the  sum  of  $68,000  or  more ;  besides  several  thousand  dollars  raised  by 
borrowing,  and  that  "there  is  therefore  now  in  the  hands  of  said  officers 
of  said  company  at  least  the  sum  of  $234,000,  not  inclusive  of  such 
amounts  as  were  realized  from  the  loans  from  members,  and  the  amounts 
borrowed  on  real  estate  security/'  against  which  it  is  charged  the  pur- 
chase money  due  as  aforesaid  is  a  proper  charge,  notwithstanding  which 
said  officers  refuse  to  appropriate  any  part  thereof  to  the  payment  of 
the  purchase  money  indebtedness  aforesaid,  and  refuse  to  distribute  any 
part  thereof  among  the  stockholders;  but  on  the  contrary  have  con- 
verted said  funds  to  their  own  use  and  benefit.     It  is  further  alleged 
that  one  William  Morgan,  who  is  made  a  party  defendant,  and  who  re- 
sides in  Archer  County,  is  the  agent  of  the  appellant  company,  engaged 
in  renting  lands  and  collecting  rents  and  other  sums  due  said  company ; 
that  he  has  and  will  remit  all  sums  received  by  him  to  the  officers  of 
the  company  at  Indianapolis;  "that  all  sums  of  money  heretofore  rea- 
lized by  the  said  colony  company  from  the  sale  of  lots  and  lands  in  said 
colony  and  for  rents  have  been  by  said  company  and  its  officers  taken 
away  and  removed  from  the  State  of  Texas  to  the  State  of  Indiana, 
and  that  there  is  now  in  the  State  of  Texas,  and  within  the  jurisdic- 
tion of  this  court,  no  property  belonging  to  said  colony  company  ex- 
cept the  lands  hereinbefore  referred  to,  and  said  sums  due  for  rents 
upon  said  lands  as  hereinbefore  alleged/5 

Thereupon  follows  the  prayer,  which  is  for  citation  to  the  defend- 
ants; that  the  plaintiffs  have  judgment  against  the  corporation  and  its 
said  officers  and  agents,  declaring  the  object  and  purpose  of  the  corpo- 
ration to  be  impracticable  and  unlawful  in  so  far  as  they  attempt  to 
do  business  in  the  State  of  Texas;  that  its  affairs  be  closed  and  wound 
-j  up;  that  all  of  its  property  be  sold,  and  its  choses  in  action  collected 

or  converted  into  money,  and  that  the  proceeds  thereof  be  applied  to 
the  payment  of  the  just  debts  of  the  corporation,  and  what  remains, 
if  any,  to  be  distributed  equitably  among  the  stockholders  in  proportion 
to  the  amount  of  stock  held  by  them  respectively;  that  the  rights  of 
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such  stockholders  to  the  remaining  fund  be  established  and  fixed  by  the 
judgment  of  this  court  in  proportion  to  the  amount  respectively  paid 
by  them  into  said  corporation,  less  such  benefits  as  they  may  have  re- 
ceived therefrom,  and  for  such  other  and  further  relief  as  the  plain- 
tiffs may  be  entitled  to  in  law  or  equity,  and  further  pray  that,  for  the 
purpose  of  carrying  out  the  objects  and  purposes  prayed  for,  a  receiver 
be  appointed  to  take  possession  of  all  lands  and  property  of  the  cor- 
poration; that  he  may  recover  from  the  officers  and  the  agents  of  the 
company,  and  any  other  and  all  persons  having  or  holding  in  their  pos- 
session any  money  or  property  of  the  corporation,  which  under  the  direc- 
tion of  the  court  he  may  sell  and  apply  the  proceeds,  as  prayed  for,  etc. 

The  counsel  for  the  respective  parties  to  this  litigation  have  exhibited 
a  commendable  degree  of  intelligence  and  industry  in  presenting,  pro 
and  con,  the  numerous  propositions  involved,  and  we  have  before  us 
extended  briefs  and  citations  of  authority,  but  in  the  view  we  have  taken 
of  the  appellees'  petition  we  are  of  opinion  that  we  can  dispose  of  the 
matter  briefly. 

The  power  of  our  courts  to  appoint  a  receiver  in  proper  cases  has 
been  expressly  conferred  by  statute;  but  it  is  uniformly  held,  we  believe, 
that  a  court  of  chancery  will  not  exercise  such  power  save  in  cases  where 
it  is  shown  that  a  receivership  is  reasonably  necessary  to  the  right  or 
legal  relief  of  the  party  applying.  And  courts  of  equity  are  especially 
reluctant  in  cases  where,  as  here,  the  appointment  of  a  receiver  is  sought 
upon  petition  merely,  without  hearing  evidence  and  without  notice  to 
the  party  whose  property  it  is  thus  sought  to  sequester  and  to  burden. 
Webb  v.  Allen,  15  Texas  Civ.  App.,  605,  40  S.  W.  Rep.,  342 ;  Kerr  on 
Receivers,  *  p.  147;  Beach  on  Receivers,  sec.  151;  Smith  on  Receivers,; 
sec.  374;  North  American  Timber  Co.  v.  Watkins,  109  Fed.  Rep.,  104; 
State  v.  Mining  Co.,  50  Pac.  Rep.,  854. 

As  shown  in  the  petition,  we  have  before  us  a  foreign  corporation 
alleged  to  have  been  duly  incorporated,  for  a  purpose  and  with  charter 
powers  not  shown  to  contravene  the  laws  of  the  State  of  its. creation, 
and  of  which  and  of  its  managing  officers  complaint  is  made  by  stock- 
holders owning  about  1-244  part  of  its  stock.  It  affirmatively  appears 
that  the  domicile  of  the  corporation  and  of  its  officers  is  extraterritorial, 
and  that  aside  from  the  lands  described  in  the  petition,  and  possibly, 
some  sum  due  as  rents,  all  moneys  and  other  property  of  the  corporation, 
are  also  without  this  State.  What  power,  therefore,  have  our  courts, 
in  any  view  of  the  petition,  to  subject  to  control  either  the  corporation 
itself  or  any  of  its  managing  directors,  or  any  of  the  property  involved 
save  the  lands  described  in  the  petition?  In  the  case  of  the  Texas  & 
Pacific  Ry.  Co.  v.  Gay,  86  Texas,  571,  26  S.  W.  Rep.,  603,  our  Supreme 
Court  had  occasion  to  consider  the  questions  here  suggested,  and  we 
quote  as  appropriate  the  following  excerpts  from  the  opinion  in  that 
case: 

"The  direct  purpose  of  all  judicial  action  is  relief  to  a  litigant,  which 
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can  not  be  given  by  a  judgment  or  decree  alone,  but  mu6t  be  given, 
if  at  all,  through  the  enforcement  of  the  one  or  the  other  by  appropriate 
process;  and  the  highest  test  of  the  jurisdiction  of  a  court  in  a  given 
case  is  found  in  the  answer  to  an  inquiry  whether  it  has  lawful  power 
thus  to  enforce  its  judgment  or  decree.  The  rule  is  thus  clearly  ex- 
pressed by  the  Court  of  Appeals  of  Maryland:  'It  would  be  an  idle 
thing  in  chancery  to  entertain  jurisdiction  of  a  matter  not  within  its 
reach,  and  make  a  decree  which  it  could  have  no  power  to  enforce  or  to 
compel  a  compliance  with.  And  the  absence  of  that  very  power  is  a 
good  test  by  which  to  try  the  question  of  jurisdiction.  It  would  be  a 
solecism  to  say  that  the  chancellor  has  jurisdiction  to  decree  in  rem, 
where  the  thing  against  which  the  decree  goes,  and  is  alone  the  subject 
of  and  to  be  operated  upon  by  it,  is  beyond  the  territorial  jurisdiction 
of  the  chancery  court,  and  not  subject  to  its  authority,  and  the  decree, 
if  passed,  would  itself  be  nugatory  for  the  want  of  power  of  jurisdic- 
tion to  give  it  effect.'  White  v.  White,  7  Gill  &  J.,  210.  *  *  *  A 
court  can  not  confer  upon  a  receiver  power  outside  of  the  territory 
over  which  it  has  jurisdiction,  for  its  process  can  not  be  effective  be* 
yond  that,  unless  authorized  by  statute  to  reach  to  the  territory  within 
the  limits  of  the  country  to  which  the  court  belongs;  and,  where  the 
process  of  a  court  can  not  go  and  be  entitled  to  enforcement  and 
respect,  its  officers  can  not  have  power.  Northern  Ind.  By.  Co.  y. 
Michigan  Cent.  By.  Co.,  15  How.,  242;  Ableman  v.  Booth,  21  How., 
524;  Toland  v.  Sprague,  12  Pet.,  328;  Pennoyer  v.  Neff,  95  U.  S., 
714;  Harkness  v.  Hyde,  98  U.  S.,  476.  In  Ableman  v.  Booth  it  was 
truly  said  that  'no  judicial  process,  whatever  form  it  may  assume,  can 
have  any  lawful  authority  outside  of  the  limits  of  the  jurisdiction  of 
the  court  or  judge  by  whom  it  is  issued ;  and  an  attempt  to  enforce  it 
beyond  these  boundaries  is  nothing  less  than  lawless  violence/  Whether 
want  of  jurisdiction  arises  from  the  fact  that  the  thing  to  be  affected 
by  judgment  and  process  of  a  court  is  without  its  territorial  jurisdic- 
tion, or  without  its  jurisdiction  for  any  other  reason,  is  unimportant, 
for  in  either  case  the  process  is  invalid  because  the  court  has  not  juris- 
diction." The  conclusion  reached -after  an  exhaustive  review  of  author- 
ities was  that  "the  circuit  court  in  Louisiana  had  not  jurisdiction  ovet* 
property  in  Texas  such  as  conferred  upon  it  power  to  take  possession  of 
and  administer  it  through  a  receiver  or  otherwise." 

It  must  follow  that  the  District  Court  of  Archer  County  is  power- 
less to  enter  a  decree  forfeiting  the  charter  of  appellant  corporation,  or 
to  issue  orders  in  chancery  acting  upon  the  person  of  its  officers  com- 
pelling the  production  of  books,  the  rendition  of  statements  exhibiting 
the  corporation's  financial  condition,  ordering  or  restraining  the  exe- 
cution of  conveyances,  compelling  restitution  of  funds  fraudulently  ac- 
quired either  before  or  after  incorporation,  or  in  any  manner  to  bring 
within  the  court's  dominion  property  of  the  corporation  other  than  the 
lands  involved.     In  so  concluding  we  have  disregarded  the  allegations 
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relating  to  rents  of  the  Archfer  County  lands  because  of  their  uncertain 
character,  it  not  appearing  therefrom  that  any  material  part  thereof  is 
situated  within  the  court's  territorial  jurisdiction. 

If  we  are  correct  in  the  conclusion  reached,  we  think  it  must  further 
follow  that  appellees'  petition  in  its  most  favorable  construction  merely 
presents  a  case  in  which  appellees  show  themselves  equitably  entitled  to 
an  interest  in  and  a  partition  of  the  lands  therein  described.  To  obtain 
this  relief  plain  legal  remedies  exist.  If,  as  alleged,  the  purchase  of 
the  lands  in  question  was  violative  of  the  spirit  of  our  statute  against 
perpetuities  (Rev.  Stats.,  art.  49a),  which  we  need  not  now  determine, 
and  if  it  be  further  true  that  the  business  of  the  corporation  as  de- 
veloped by  the  petition  is  within  our  statutes  requiring  foreign  cor- 
porations to  obtain  a  permit  to  here  engage  in  business,  and  that  hence 
the  appellant  corporation  can  not  in  the  courts  of.  this  State  preserve 
the  lands  in  controversy  from  trespassers  as  against  wrongful  adverse 
claimants,  appellees  may  nevertheless  freely  and  lawfully  assert  and 
have  full  protection  afforded  to  their  equitable  title.  Any  "evidence 
of  right  to  land  recognized  by  the  laws  of  this  State"  is  declared  by 
statute  (Rev.  Stats.,  art.  5259)  to  be  sufficient  title  to  land  to  authorize 
the  action  of  trespass  to  try  title  wherein  one  or  more  tenants  in  com- 
mon may  recover  the  title  or  possession  of  lands  from  those  holding 
without  claim  of  right.  And  it  is  further  expressly  provided  that, 
"Judges  and  clerks  of  the  district  and  county  courts,  and  justices  of 
the  peace,  shall,  at  the  commencement  or  during  the  progress  of  any 
civil  suit,  before  final  judgment,  have  power  to  issue  writs  of  se- 
questration, returnable  to  their  respective  courts,  in  the  following 
cases:  *  *  *  When  any  person  sues  *  *  *  for  a  partition  of 
real  property,  and  makes  oath  that  the  defendant,  or  either  of  them 
in  the  event  there  be  more  than  one  defendant,  is  a  nonresident  of  this 
State/'  Rev.  Stats.,  art.  4864.  When  sequestered,  the  officer  execut- 
ing the  writ  while  retaining  custody  of  the  property  is  required  to 
care  for  and  manage  it  in  a  prudent  manner,  or  should  it  be  replevied 
by  the  defendants  in  the  action  they  are  required  to  give  bond  with 
approved  security  payable  to  the  plaintiffs,  conditioned  that  the  de- 
fendants (in  case  of  real  property)  "will  not  injure  the  property  and 
will  pay  the  value  of  the  rents  of  the  same  in  case  he  shall  be  condemned 
so  to  do."  It  may  be  suggested  that  inasmuch  as  the  statute  requires 
plaintiffs  to  give  bond  for  a  sum  of  money  not  less  than  double  the 
value  of  the  property  sought  to  be  sequestered,  that  the  remedy  of  se- 
questration is  not  available  to  appellees  because  of  the  great  value  of 
the  lands  in  question.  But  neither  inability  to  give  such  bond  nor  other 
fact  is  averred  which,  so  far  as  we  can  see,  will  prevent  appellees  from 
the  exercise  of  such  remedy.  True  this  will  not  prevent  the  alleged 
threatened  sale  for  purchase  money.  Neither  will  the  appointment  of  a 
receiver  in  event  the  corporation  or  its  managing  officers  fail  or  refuse 
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to  remove  this  hazard  by  payment,  and  which,  as  we  have  seen,  our 
courts  are  without  power  to  coerce. 

But  it  is  alleged  that  the  lands  are  liable  to  forfeiture  by  the  State 
because  of  their  unlawful  acquisition.  The  statute  provides  that  cor- 
porations holding  lands  contrary  to  the  laws  against  perpetuities,  here- 
tofore referred  to,  shall  hold  the  same  subject  to  forfeiture  and  escheat 
proceedings,  and  in  such  cases  makes  it  the  duty  of  the  Attorney- 
General,  or  other  attorney  appointed  by  the  Governor  for  that  purpose, 
"when  he  is  informed  or  has  reason  to  believe"  that  such  unlawful 
holding  exists,  to  institute  the  prescribed  suit  to  enforce  forfeiture. 
In  such  case,  however,  when  condemned,  the  procedure  is  to  sell  the 
lands  as  under  execution  and,  after  payment  of  costs,  to  pay  the  pro- 
ceeds into  the  State  treasury,  "subject  to  be  paid  to  the  stockholders,  or 
persons  entitled  to  receive  the  same  as  owners,"  etc.  Rev.  Stats.,  arts. 
749d,  749e.  We  are  unable  to  see  that  the  State"  will  be  deprived  of  the 
right  of  forfeiture,  if  any  exists,  by  the  appointment  of  a  receiver. 
Indeed,  we  by  no  means  feel  clear  that  the  facts  alleged  in  this  par- 
ticular do  not  themselves  show  a  legal  remedy.  Should  appellees  "in- 
form" the  Attorney-General  of  the  condition  of  the  alleged  illegal 
acquisition  and  holding  of  the  lands  in  question  by  the  appellant  cor- 
poration, we  can  not  assume  that  he  will  refuse  to  perform  his  duty. 
If  so,  and  the  facts  alleged  are  true,  the  ultimate  result  in  substance 
must  be  to  give  appellees,  in  one  form  at  least,  all  the  relief  within 
the  power  of  the  court  to  enforce  the  receivership  proceedings. 

Much  stress  is  laid  upon  the  allegations  to  the  -effect  that  the  pur- 
poses of  the  incorporation  have  become  impossible  of  fulfillment.  This 
seems  true,  if  at  all,  in  a  modified  sense  only.  That  is,  that  the  cor- 
poration failed  to  secure  the  Texas  lands  at  a  price  that  enables  it  to 
apportion  among  its  stockholders  as  many  acres  per  share  as  originally 
contemplated,  and  that  its  sales  of  town  lots  and  other  subdivisions  of 
•lands  not  taken  by  shareholders  has  not  been  and  can  not  be  made  as 
pecurely,  speedily,  and  at  such  profit  as  originally  expected.  The  mere 
fact  that  the  corporation  and  its  managing  officers  have  failed  to  real- 
ize the  promises  of  promoters,  and  the  bright  anticipations  of  profit 
by  shareholders  voluntarily  entering  into*  the  enterprise  will  certainly 
not  constitute  sufficient  reason  for  the  Texas  court  to  attempt,  through 
a  receiver,  to  assume  charge  of  the  Texas  lands  and  engage  in  the 
doubtful  business  of  retailing  lots  and  small  farms,  and  thus  seek  to 
establish  a  city  and  populous  colony  for  the  supposed  benefit  of  share- 
holders in  a  foreign  corporation. 

We  have  not  considered  appellant's  verified  answer,  filed  October  6, 
1903,  for  the  reason  that  it  was  not  before  the  court  at  the  time  the 
receiver  was  appointed,  and  no  motion  to  discharge  the  receiver  was 
made  upon  the  filing  thereof.  If  such  answer  be  considered,  however, 
as  we  are  invited  to  do  by  appellees'  brief,  it  would  but  confirm  us 
in  the  conclusion  we  have  reached.     Among  other  things,  appellees1 
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allegations  of  conversion  and  of  conspiracy  and  of  purpose  on  the  part 
of  P.  H.  Fitzgerald  and  others  to  conceal  and  to  defraud,  are  denied. 
It  is  averred  that  after  incorporation  a  committee  appointed  by  the 
stockholders  authorized  the  purchase  of  the  lands  in  controversy  in 
preference  to  lands  in  Oklahoma  at  62%  cents  per  acre,  as  had  been 
originally  contemplated;  that  the  Texas  lands  had  been  surveyed  and 
every  effort  made  to  sell  at  a  profit,  but  that  because  of  drought,  etc., 
there  has  been  a  failure  to  realize  the  hopes  of  those  interested;  that 
the  certificates  of  stock  on  their  face  are  redeemable  in  lands  and  lots 
at  values  fixed  in  good  faith  by  appraisers,  and  that  appellees,  or  most 
of  them,  have  already  partly  so  redeemed  their  stock,  and  at  any  time 
may  so  receive  lands  in  redemption  of  the  remainder.  It  is  also 
averred  in  substance  that  the  apportionments  made  to  the  alleged  pools 
was  but  a  fair  distribution  to  shareholders  jointly  seeking  to  redeem 
their  stock,  and  that  appellees  have  never  been  denied  a  like  right. 
Insolvency  is  denied;  an  ability  to  protect  its  lands  and  many  other 
thingB  averred  that  we  will  not  notice,  as  this  opinion  has  already  been 
extended  beyond  what  was  originally  contemplated. 

Without  further  determination  of  the  sufficiency  of  appellees'  peti- 
tion, we  will  conclude  by  saying  that  in  our  opinion  the  judgment  ap- 
pointing a  receiver  should  be  reversed,  and  the  receivership  vacated. 
Ordered  accordingly. 

Receivership  vacated. 

ON   MOTION    FOR   REHEARING. 

A  veiy  forceful  motion  for  rehearing  has  been  filed  herein,  and  we 
are  asked  in  event  it  be  not  granted  to  certify  to  the  Supreme  Court 
for  its  determination  a  number  of  questions  which,  as  we  conceive 
relate  to  the  merits  of  appellees'  cause  of  action,  if  any,  and  which 
are  not  involved,  except  incidentally,  in  the  question  really  presented 
on  this  appeal.  The  sole  question  before  us  was  whether  the  action 
of  the  court  in  appointing  a  receiver  was  authorized  under  the  circum- 
stances appearing  in  our  original  opinion.  We  thought  not,  and  yet 
entertain  the  same  conclusion.  We  have  not  overlooked  the  fact  that 
ordinarily  the  title  to  corporate  property  both  legal  and  equitable  is 
in  the  corporation,  and  not  in  its  stockholders,  but  the  remedy  of  par- 
tition was  suggested  in  answer  to  appellees'  contention  on  the  original 
hearing  that  they  were  equitably  entitled  to  the  lands  in  controversy. 
If  so,  they  have  such  title  as  will  enable  them  to  have  partition  as 
originally  stated,  and  we  felt  and  now  feel  unwilling  to  deny  such  con- 
tention, or  to  say  just  what  effect  should  be  given  to  the  acquisition 
of  and  corporate  dealings  with  the  lands  involved  in  disobedience  of 
express  statute.  As  suggestive  merely,  see  Empire  Mills  v.  Alston 
Grocery  Co.,  4  App.  Civ.  Cas.,  346,  15  S.  W.  Eep.,  505,  and  author- 
ities therein  cited;  4  Thomp.  on  Corp.,  sees.  4445-4453.     Nor  do  we 
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wish  to  be  understood  as  holding  that  tinder  the  form  of  the  certifi- 
cates of  stock  held  by  appellees,  as  shown  in  appellants'  answer,  relief 
may  not  be  given,  as  in  cases  of  the  Franco-Texas  Land  Co.  v.  Bous- 
selet,  70  Texas,  422;  Franco-Texas  Land  Co.  v.  Laigle,  59  Texas,  339, 
or  that  under  proper  allegation  and  proof  a  Texas  court  may  not,  as 
to  the  lands  involved,  wind  up  the  affairs  of  the  appellant  corporation 
and  decree  an  equitable  distribution  of  its  assets  after  payment  of  debts. 
We  merely  hold  that  a  case  for  the  appointment  of  a  receiver  was  not 
shown,  and  are  of  opinion  that  we  should  not,  in  advance  of  a  hearing, 
certify  the  questions  suggested,  and  accordingly  overrule  the  motion  for 
rehearing  and  to  certify. 

Overruled. 


t 
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Texas  &  Pacific  Railway  Company  v.  Smith  &  White. 

Decided  February  20,  1904. 

* 

1. — Carriers — Joint  Defendant*—  Damages— Pleading — Jurisdictional  Amount. 
In  an  action  against  the  Texas  &  Pacific  Railway  Company  and  other 
carriers  for  damages  to  a  shipment  of  cattle,  a  demurrer  to  plaintiff's  peti- 
tion on  the  ground  that  the  facts  alleged  were  insufficient  to  show  that  the 
court  had  jurisdiction  over  the  Texas  &  Pacific  Railway  Company  because 
it  did  not  claim  any  specific  amount  against  said  company,  but  merely  stated 
that  less  than  $2000  was  claimed  against  each  defendant,  was  not  well  taken 
where  the  total  amount  claimed  in  the  action  was  sufficient  to  give  the  court 
jurisdiction. 

2. — Same— Misjoinder  of  Parties  and  Actions. 

Since  it  was  within  the  power  of  the  Legislature  to  permit  a  recovery 
of  the  whole  of  such  damages  as  plaintiff  claimed  in  one  suit,  there  was  no 
misjoinder  of  parties  and  actions. 

3. — 8ame— Cattle  8hipment— Measure  of  Damages. 

In  an  action  against  a  carrier  for  damages  to  a  shipment  of  cattle  plain- 
tiff is  entitled  to  recover  the  expenses  of  holding  and  feeding  the  cattle 
while  waiting  for  cars  in  which  to  ship  them,  after  order  made  for  the  cars. 
Following  Railway  Co.  v.  Campbell,  91  Texas,  661. 

4. — 8ame— Secondary  Evidence— Orders  for  Cars. 

Where  the  records  kept  in  the  train  dispatcher's  office  showed  the  num- 
ber of  cars  ordered  during  the  time  in  question  and  no  effort  was  made  to 
produce  them  or  excuse  offered  for  not  doing  so,  there  was  no  error  in  ex- 
cluding the  testimony  of  the  train  dispatcher  to  show  the  number  of  cars 
ordered,  the  witness  stating  that  he  could  not  give  the  number  from  memory 
anywhere  near  accurately. 

5<— Same— Filling  Order  for  Care— Reasonable  Time— Charge. 

In  an  action  of  damages  for  failure  to  furnish  cars  to  a  shipper  within 
a  reasonable  time  it  was  not  error  for  the  charge  to  assume  that  a  failure 
to  furnish  the  cars  for  nine  days  after  order  made  for  them  was  negligence, 
since  the  statute  makes  a  failure  to  furnish  them  for  six  days  ground  for 
the  statutory  penalty  in  such  case. 

6.— Same — Excuse  for  Failure  to  Furnish  Cars. 

Evidence  which  merely  showed  a  congested  condition  of  transportation 
facilities  about  the  time  of  plaintiff's  order  for  cars  did  not  show  a  suffi- 
cient excuse  for  the  carrier's  failure  to  furnish  the  cars  within  a  reason- 
able time. 

7.— Same— Connecting  Carriers— Joint   Liability— Concurring  Causes. 

Where  cattle  were  shipped  over  several  connecting  lines  and  by  reason 
of  delays  along  the  route  reached  their  destination  too  late  for  market,  each 
of  the  several  lines  was  jointly  liable  with  the  others  for  the  resultant  dam- 
ages where  delay  on  its  own  line,  concurring  with  delay  on  the  other  lines, 
caused  the  cattle  to  be  too  late  for  market,  although  such  delay  on  the  given 
line  would  not,  but  for  the  delay  on  the  other  lines,  have  produced  that 
result. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before  Hon. 
James  L.  Shepherd. 

J.  M.  Wagstaff,  for  appellant. 

Cowan  &  Burney,  for  appellees. 

STEPHENS,  Associate  Justice.— On  November  13,  1902,  appel- 
lees ordered  stock  cars  from  appellant  for  the  transportation  of  their 
cattle  from  Colorado,  Texas,  to  East  St.  Louis,  111.,  to  be  furnished 
the  22d  of  that  month  at  Colorado.    After  ordering  the  cars  appellees 
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drove  the  cattle  from  their  accustomed  range,  some  forty  miles  north, 
to  within  a  few  miles  of  Colorado,  and  learning  that  appellant  would 
not  receive  them  for  want  of  cars  to  tarry  thenr  in,  held  them  there  in 
a  pasture  at  considerable  expense,  while  waiting  for  cars,  from  the  22d 
to  the  28th  of  November,  when  the  cars  were  at  last  furnished  and  the 
cattle  forwarded  to  market  via  the  Missouri,  Kansas  &  Texas  route. 
Besides  the  delay  at  Colorado,  there  were  several  hours  delay  between 
Colorado  and  Port  Worth  and  between  Fort  Worth  and  East  St.  Louis, 
in  consequence  of  which  the  cattle  reached  their  destination  a  day 
late,  in  bad  condition  and  after  the  market  had  declined.  Damages 
were  recovered  and  apportioned  against  the  three  companies  sued,  but 
only  the  Texas  &  Pacific  company  has  appealed. 

We  are  asked  to  hold,  as  was  also  the  trial  court,  that  the  facts  alleged 
in  the  petition  "were  insufficient  to  show  that  the  court  had  jurisdiction 
over  the  Texas  &  Pacific  Railway  Company,"  because  it  did  not  claim 
any  specific  amount  against  said  company,  but  simply  stated  that  less 
than  two  thousand  dollars  was  claimed  against  each  defendant;  the 
total  amount  claimed,  however,  being  sufficient  to  give  the  court  juris- 
diction. The  point  was  not  made  in  the  trial  court,  and  is  not  made  here, 
that  the  petition,  which  charged  a  several  and  not  a  joint  liability,  was 
defective  as  a  pleading  for  not  stating  the  amount  of  damages  claimed 
against  each  defendant,  and  will  consequently  not  be  considered.  Unless, 
then,  there  was  a  misjoinder  of  parties  and  causes  of  action,  and  as 
declared  by  the  Legislature  there  was  not,  we  see  no  room  for  the  con- 
tention that  the  petition  failed  to  show  that  the  court  had  jurisdiction. 
It  was  within  the  power  of  the  Legislature  to  permit  a  recovery  of  the 
whole  damage  in  one  suit. 

It  is  contended  that  the  expense  of  holding  the  cattle  pending  ap- 
pellant's failure  to  furnish  the  cars  within  a  reasonable  time,  as  well 
as  other  damage  incident  thereto,  was  not  within  the  contemplation  of 
the  parties,  and  that  proof  of  these  items  should  have  been  excluded; 
but  we  think  the  law  as  announced  in  Houston  E.  &  W.  T.  Ey.  Co.  v. 
Campbell,  91  Texas,  561,  and  other  cases,  is  to  the  contrary. 

The  testimony  of  the  train  dispatcher  offered  to  show  the  number  of 
cars  ordered  at  various  points  between  Fort  Worth  and  El  Paso,  from 
the  13th  of  November,  1902,  to  December  following,  as  shown  by  the 
record  kept  in  his  office,  while  not  subject  to  all  the  objections  taken 
to  it,  was,  we  think,  properly  excluded  on  the  objection  that  the  witness 
could  not  give  the  number  "anywhere  near  accurately"  from  memory, 
but  had  to  depend  on  the  record,  which  was  easily  accessible,  and  "no 
excuse  was  given  for  not  producing  it.  If  produced,  it  might  have, 
shown  that  nearly  all  of  the  orders  were  made  after  November  22d,  or 
even  after  November  28th,  or  at  least  after  appellees'  order  was  ac- 
cepted on  the  13th. 

Two  or  three  of  the  main  paragraphs  of  the  courts  charge  are  com- 
plained of,  and  correctly,  so  we  think,  for  assuming  that  from  the  13th 
to  the  22d  of  November  was  a  reasonable  time  within  which  to  furnish 
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the  cars  applied  for,  and  a  special  charge  requested  by  appellant,  to 
the  effect  that  it  would  not  be  liable  if  it  could  not  by  the  use  of  ordi- 
nary diligence  have  procured  the  cars  earlier  than  November  28th,  was 
refused.  But  we  are  of  opinion  that  the  facts  warranted  this  assumption. 
The  order  for  sixteen  cars  to  be  loaded  November  22d  was  made  and 
entered  in  appellant's  order  book  November  13th.  Appellant  therefore 
had  nine  days  in  which  to  furnish  the  cars.  When  a  written  applica- 
tion is  made  for  cars  as  provided  in  article  4497  of  the  Revised  Statutes, 
a  reasonable  time  within  which  to  furnish  the  cars  is  declared  "not 
to  exceed  six  days  from  the  receipt  thereof."  True,  the  order  written 
in  appellant's  order  book  may  not  have  been  such  "application  in  writ- 
ing" as  to  warrant  the  recovery  of  a  penalty  as  provided  in  article  4499, 
although  appellant  accepted  the  order  and  undertook  to  fill  it,  at  least 
within  a  reasonable  time,  without  requiring  a  deposit  of  one-fourth  of 
the  amount  of  the  freight  charge  as  provided  in  article  4500;  but  this 
was  only  a  suit  for  damages  resulting  in  part  from  unreasonable  delay 
in  furnishing  cars  for  the  transportation  of  cattle  after  the  cars  had 
been  applied  for  by  the  shipper  and  after  the  carrier  had  undertaken  to 
furnish  them.  If  in  the  eyes  of  the  law  more  than  six  days  would  be 
unreasonable  delay  in  an  action  for  a  penalty,  what  should  be  said  of 
nine  days'  delay  m  an  ordinary  action  for  damages?  It  would  at  least 
be  prima  facie  evidence  of  negligence.  Article  4496,  providing  a  rem- 
edy for  the  refusal  of  a  railway  company  to  transport  property  "at  the 
regularly  appointed  time,"  places  the  burden  of  proof  on  the  company 
"to  show  that  the  delay  was  not  negligent."  The  question  then  is,  was 
the  prima  facie  case  of  negligence  made  against  appellant  in  this  in- 
stance rebutted,  or  was  any  evidence  introduced  tending  substantially  to 
rebut  it  ?  We  think  not.  The  feeble  attempt  made  to  account  for  the 
long  delay  complained  of  was  a  practical  admission  that  appellant  had 
no  good  excuse  for  not  furnishing  the  cars  sooner,  else  it  would  have 
shown  it.  The  only  testimony  offered  was  that  of  Gilbert,  the  train 
dispatcher  before  alluded  to,  as  follows:  "I  handle  orders  for  stock 
cars;  that  is,  after  the  orders  for  the  cars  are  filed  with  the  agent  or 
other  representatives  of  the  company,  if  not  filed  at  Big  Springs,  they 
are  transmitted  to  Big  Springs  by  telegraph.  From  the  15th  of  No- 
vember till  the  1st  of  December,  1902,  there  was  a  very  heavy  demand 
for  stock  cars.  The  railway  company  was  not  able  to  supply  the  neces- 
sary stock  cars  for  loading  out  all  cattle  on  the  date  they  were  ordered 
to  be  loaded.  There  was  a  record  kept  of  the  number  of  cars  ordered 
from  November  15  to  December  1, 1902;  this  record  is  kept  in  my  office; 
it  consists  of  entries  made  from  the  orders  received  from  the  different 
agents  along  the  line  in  the  regular  order  of  their  filing.  The  entries  in 
this  book  are  made  by  myself  or  by  my  clerk.  This  record  is  made 
under  the  general  supervision  and  direction  of  J.  W.  Ward,  the  division 
superintendent.  I  could  not  state  anywhere  near  accurately  the  num- 
ber of  orders  filed  between  any  certain  dates,  without  reference  to  the 
record,  because  there  were  a  great  many  orders.  I  can  give  approximately 
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the  number  of  cars  ordered,  the  orders  for  which  were  on  file  along 
about  the  1st  of  December,  1902.  I  can  get  the  record ;  I  haven't  it  in 
the  courtroom,  but  I  think  it  is  at  the  depot  here  at  Colorado  City." 
Thus  nothing  was  introduced  to  show  what  effort,  if  any,  was  made  to 
fill  this  order,  much  less  what  difficulties,  if  any,  were  in  fact  encoun- 
tered in  the  effort  to  fill  it.  Merely  showing  a  congested  condition  of 
transportation  facilities  during  a  given  month  was  wholly  insufficient, 
and  was  no  defense. 

The  court  did  not  err,  as  assigned,  in  refusing  the  latter  clause  of  the 
following  charge  requested  by  appellant:  "The  Texas  &  Pacific  Rail- 
way Company  is  not  responsible  for  any  damages  that  occurred  to  the 
cattle  in  question,  if  any,  after  they  left  its  own  line  of  railway,  and  if 
you  find  that  the  cattle  in  question  could  and  would  have  reached  Mon- 
day's market,  December  1,  1902,  by  the  use  of  ordinary  care  and  dilU 
gence  on  the  part  of  the  Missouri,  Kansas  &  Texas  Railway  companies, 
then  you  will  not  find,  in  that  event,  any  damages,  if  any,  by  reasqp  of 
the  fact  that  said  cattle  did  not  make  the  market  Monday,  December  1, 
1902."  No  authority  is  cited  to  sustain  this  assignment.  A  ruling  to 
the  contrary  was  made  by  this  court  in  Port  Worth  &  Denver  City  Rail- 
way v.  Byers,  35  S.  W.  Rep.,  1082,  and  we  see  no  reason  to  recede  from 
that  ruling.  While  appellant  was  not  liable  for  the  delays  resulting 
alone  from  the  negligence  of  the  other  carriers,  each  and  all  of  them 
were  liable  to  appellees  for  the  consequences  of  their  combined  negli- 
gence. It  can  not  be  said  that  appellant's  negligence  was  not  in  part 
the  efficient  cause  of  the  loss  of  a  better  market  merely  because  it  would 
not  have  caused  such  loss  if  there  had  been  no  negligence  on  the  part  of 
the  other  carriers,  for  the  same  might  be  said  by  them  of  appellant's 
negligence,  and  they  might  not  have  delayed  the  train  if  appellant 
had  not  first  done  so.  Where  loss  actually  results  from  concurring 
causes  no  one  of  them  is  remote,  but  all  are  proximate.  A  cause  can 
not  be  concurrent  with  a  proximate  cause  and  remote  at  the  same  time. 
Besides,  it  will  be  noted  that  the  requested  charge  did  not  seek  to 
have  the  damages  apportioned,  but  to  have  the  jury  instructed  not 
to  find  "any  damages." 

No  complaint  is  made  of  the  verdict,  which  must  therefore  be  treated 
as  establishing  the  material  facts  alleged  as  ground  of  recovery. 

The  judgment  is  affirmed. 

-  Affirmed. 

Writ  of  error  refused. 
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Texas  &  Pacific  Railway  Company  v.  Lay  Powell. 

Decided  February  20,  1904. 

1, — Carriers — Delay  in  Furnishing  Care— Charge. 

In  an  action  for  negligent  delay  of  a  carrier  in  furnishing  a  shipper 
with  cars,  a  charge  which  seems  to  be  on  the  weight  of  evidence  in  assum- 
ing that  the  delay  constituted  negligence  will  not  be  held  error  on  that  ac- 
count where,  in  another  paragraph,  the  question  of  whether  such  delay  was 
negligence  is  treated  as  one  for  the  determination  of  the  jury. 

2. — Same — Unreasonable  Delay — Negligence. 

Evidence  considered  and  held  to  show  no  valid  excuse  for  delay  in  fur- 
nishing a  shipper  with  cars  within  a  reasonable  time,  and  to  afford  no  basis 
for  a  charge  that  if  the  carrier  used  ordinary  care  and  diligence  to-  furnish 
the  cars,  and  could  not  furnish  them  earlier  than  it  did,  it  would  not  be 
liable  for  damages  resulting  from  the  delay. 

3. — 8ame — Expenses  Incurred  Through  Delay  Must  Be  8hown  Reasonable.  - 

It  was  error  for  the  court  to  charge  that  plaintiff  could  recover  what- 
ever expenses  the  jury  should  find  he  Incurred  for  pasturage  and  feed  for 
his  cattle  caused  by  the  delay  In  furnishing  cars  without  any  qualification 
that  the  expenses  so  Incurred  must  have  been  reasonably  necessary. 

4w— Same— Remittitur. 

Such  error  in  the  charge  could  be  cured  by  remittitur  of  the  amount  of 
such  expenses  as  claimed  in  plaintiff's  petition. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before  Hon, 
James  L.  Shepherd. 

J.  M .  Wagstaff,  for  appellant. 

Cowan  &  Burney,  for  appellee. 

STEPHENS,  Associate  Justice.— On  the  8th,  9th  or  10th  of  No- 
vember, 1902,  the  evidence  varying  as  to  the  time,  oral  application  was 
made  in  behalf  of  appellee  Powell  to  the  local  agent  of  appellant  at 
Colorado,  Texas,  for  fifteen  stock  cars  to  be  furnished  at  that  place  the 
14th  of  said  month  for  the  transportation  of  beef  cattle  to  East  St 
Louis,  via  the  Missouri,  Kansas  &  Texas  route.  Appellant  received 
the  application  and  undertook  to  furnish  the  cars,  without  specifically 
agreeing,  however,  to  furnish  them  at  any  specified  time,  but  failed  to 
furnish  them  before  the  18th  of  said  month,  when  the  cattle,  which 
had  been  tendered  on  the  14th,  were  finally  received  and  forwarded  to 
market.  Besides  the  delay  at  Colorado,  there  were  several  hours  delay 
between  Colorado  and  Port  Worth  and  between  Fort  Worth  and  East 
St.  Louis,  in  consequence  of  which  the  cattle  reached  their  destination 
a  day  late,  in  bad  condition  and  after  the  market  had  declined.  The 
delay  of  four  or  five  days  at  Colorado,  while  appellee  was  waiting  for 
cars,  was  attended  with  unavoidable  injury  to  the  cattle  and  expense  in 
taking  care  of  them.  The  verdict  against  appellant  for  $1046.56,  of 
which  no  complaint  is  made,  establishes  its  negligence  and  liability  as 
alleged  and  found  by  the  jury.    The  verdict  was  also  against  the  Mis- 
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souri,  Kansas  &  Texas  Railway  Company  for  $165.76,  but  it  did  not 
'  appeal,  and  in  favor  of  the  Missouri,  Kansas  &' Texas  Railway  Company 
of  Texas. 

The  court,  after  instructing  the  jury  that  it  was  the  duty  of  appellant 
to  furnish  the  cars  within  a  reasonable  time  after  the  application  for 
them  had  been  made  and  that  a  failure  to  do  so  would  constitute  negli- 
gence, gave  the  following  charge,  which  is  complained  of  for  being  on 
the  weight  of  the  evidence:  vNow  if  you  believe  from  the  evidence 
in  this  case  that  plaintiff  made  application  to  the  Texas  &  Pacific  Rail- 
way Company  at  Colorado,  Texas,  for  a  certain  number  of  stock  cars, 
in  which  plaintiff  might  transport  his  cattle  to  market,  and  that  defend- 
ant, the  Texas  &  Pacific  Railway  Company,  failed  to  furnish  plaintiff 
with  said  stock  cars  for  said  shipment  within  a  reasonable  time  after 
said  application  was  made ;  and  if  you  further  believe  that  on  the  14th 
day  of  November,  1902,  plaintiff  tendered  his  said  cattle  for  shipment 
to  said  Texas  &  Pacific  Railway  Company,  and  that  said  railway  com- 
pany refused  to  accept  same  on  account  of  not  having  stock  cars  at  hand 
to  ship  said  cattle;  and  if  you  further  believe  from  the  evidence  that 
such  failure,  if  any,  to  furnish  stock  cars  caused  plaintiff  to  hold  his 
said  cattle  in  a  small  pasture,  and  that  plaintiff's  said  cattle  were  in- 
jured by  loss  in  weight  and  flesh,  and  that  plaintiff  was  compelled  to 
undergo  divers  and  sundry  expenses  in  the  maintenance  and  care  of  said 
cattle  from  the  14th  day  of  November,  1902,  to  the  18th  day  of  Novem- 
ber, 1902,  the  Texas  &  Pacific  Railway  Company  would  be  responsible 
for  damages  to  plaintiff." 

It  is  claimed  that  this  was  a  charge  on  the  weight  of  the  evidence, 
because  it  assumed  that  from  the  time  the  cars  were  ordered  till  the 
cattle  were  tendered  for  transportation  on  the  14th  of  November  was  a 
reasonable  time  within  which  to  furnish  them.  The  language  quoted 
undoubtedly  admits  of  such  construction,  but  in  submitting  the  same 
issue  negatively  in  the  eleventh  paragraph  of  the  charge  the  court  seems 
to  have  interpreted  the  paragraph  complained  of  to  mean  that  it  was 
for  the  jury  to  determine  whether  or  not  the  failure  to  furnish  cars  on 
the  14th  of  November  was  negligence,  paragraph  11  reading:  "If  you 
should  find  that  the  initial  carrier,  the  Texas  &  Pacific  Railway  Com- 
pany, was  not  guilty  of  negligence  in  failing  to  furnish  cars  for  ship- 
ment on  the  14th  day  of  November,  1902,  and  you  should  further  find 
that  none  of  the  defendants  were  guilty  of  negligence  in  transporting 
said  cattle,  then  you  will  find  for  all  of  the  defendants."  It  rather 
seems  to  us,  therefore,  when  the  two  paragraphs  are  read  together,  as 
they  should  be,  the  court  did  not  invade  the  province  of  the  jury;  evi- 
dently he  did  not  intend  to  do  so.  Besides,  we  are  inclined  to  the 
opinion,  for  substantially  the  same  reasons  given  in  Texas  &  Pacific  Rail- 
way Company  v.  Smith  &  White,  this  day  decided,  that  the  facts  of  this 
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case'  would  have  warranted  the  court  in  making  the  assumption  in  ques- 
tion. True,  the  time  was  shorter  in  this  case  than  in  that,  and  the  tes- 
timony of  Gilbert,  the  train  dispatcher,  was  fuller,  but  it  fell  far  short 
of  affording  anything  like  a  satisfactory  explanation  of  the  delay.  In- 
deed, the  circumstances  tended  strongly  to  prove,  if  they  did  not  con- 
clusively establish,  that  the  cars  ordered  for  appellee  were  at  Colorado 
when  he  tendered  his  cattle  for  shipment  on  the  14th  of  November,  but 
were  furnished  to  another  shipper  wjiose  order  for  cars  made  November 
7th  had  been  overlooked.  True,  it  may  be,  as  contended  by  appellant, 
that  it  was  its  duty  to  apply  the  cars  to  the  prior  order,  but  that  does  not 
weaken  the  probative  force  of  the  fact  that  appellant  did  procure  the 
necessary  cars  on  appellee's  order  by  the  14th  of  November,  but  failed 
to  furnish  them  to  him  because  of  its  previous  neglect  of  a  prior  order. 
The  circumstances  also  tended  to  show  that  no  steps  were  taken  to  pro- 
cure the  cars  finally  furnished  appellee  till  about  the  time  the  cars 
already  procured  were  turned  over  to  another.  So  far,  then,  from  re- 
butting the  inference  of  negligence  arising  from  appellant's  failure  to 
furnish  the  cars  at  the  appointed  time,  the  circumstances  in  proof,  to 
say  the  least,  rather  strengthened  the  inference. 

There  was,  therefore,  nothing  in  the  evidence  calling  for  the  following 
charge  requested  by  appellant:  "If  you  believe  from  the  evidence  that 
the  Texas  &  Pacific  Railway  used  ordinary  care  and  diligence  to  pro- 
cure the  cars  as  ordered  by  the  plaintiff,  and  that  it  could  not  procure 
the  cars  for  plaintiff  earlier  than  the  18th  of  November,  1902,  by  the 
use  of  ordinary  care  and  prudence,  then  you  will  not  find  in  that  event 
any  damages,  if  any,  by  reason  of  the  failure  to  furnish  cars  earlier." 

Nor  did  the  court  err  in  refusing  to  instruct  the  jury  to  relieve  ap- 
pellant from  that  part  of  the  damages  proximately  resulting  from  "the 
wild  and  nervous  condition"  of  the  cattle,  if  for  no  other  reason,  because 
the  evidence  was  not  such  as  to  enable  them  to  perform  a  task  so  inher- 
ently difficult. 

As  to  the  rulings  on  the  admission  of  testimony,  it  is  perhaps  sufficient 
to  say  that  the  brief  fails  to  state  what  objections,  if  any,  were  made  to 
the  evidence.  Similar  rulings,  however,  were  approved  in  the  companion 
case  already  mentioned,  and  the  only  one  not  involved  in  that  case  we 
now  approve. 

This  brings  us  to  the  last  assignment,  complaining  of  this  charge: 
"And  to  the  amount  thus  found,  if  anything,  you  will  add  whatever  ex- 
penses you  find  that  plaintiff  incurred  by  the  pasturage,  feeding  and 
hiring  of  hands,  if  any,  at  Colorado,  Texas,  to  care  for  and  attend  to 
said  cattle  from  the  14th  of  November,  1902,  to  the  day  of  shipment/' 
The  proposition  submitted  under  this  assignment  is  that  appellant  was 
only  liable  for  such  expenses  as  were  reasonably  necessary,  and  the  charge 
did  not  contain  this  qualification.     The  proposition  is  sound  and  the 
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assignment  must  be  sustained  under  repeated  decisions  in  this  State.  Ap- 
pellee will  therefore  be  required  to  remit  the  items  mentioned  in  thd 
statement  under  this  assignment. 

For  the  error  in  the  charge  last  quoted  the  judgment  must  be  reversed 
unless  the  remittitur  is  filed  as  indicated  within  fifteen  days,  in  which 
case  the  judgment  in  other  respects  will  be  affirmed  except  as  to  costs 
of  appeal,  which  will  be  taxed  against  appellee. 

Affirmed  upon  remittitur. 

Writ  of  error  refused.  g 
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Heidelbach,  Friedlandek  &  Co.  v.  E.  Carter. 

Decided  February  20,  1904. 

1.— Homestead— Separate  and  Disconnected  Tracts. 

Where  the  original  homestead  is  enlarged  by  subsequently  acquired  tracts 
separated  therefrom  by  intervening  lands,  such  added  lands  must  be  used  in 
some  way  In  connection  with  the  home  place  for  the  comfort,  convenience  or 
support  of  the  family  in  order  to  Impress  upon  them  the  homestead  character. 

2*— 8ame—  Use  of  Added  Tracts. 

Where  the  owner  of  a  rural  homestead  of  105  acres  purchased  other  land 
one  and  one-half  miles  therefrom  for  the  purpose  of  augmenting  his  home- 
stead, and  used  such  additional  land  for  pasturing  his  cows  and'  horses  and 
cutting  hay  for  them  therefrom,  he  having  no  other  pasture  or  meadow  land* 
it  became  part  of  the  homestead. 

3^ — Same— Sale  in  Part. 

Such  added  land  did  not  lose  its  homestead  character  by  reason  of  a  sale 
by  the'owner  of  the  tract  on  which  his  residence  was  situated  where  he,  prior 
to  a  levy  thereon,  bought  fifty  acres  adjoining  such  added  land  and  erected  a 
dwelling  house  thereon  as  the  home  of  himself  and  family  and  with  the  In- 
tention that  these  lands  should  continue  to  constitute  his  homestead. 


The  fact  that  such  homestead  owner  never  actually  occupied  the  latter 
tract  of  fifty  acres  with  his  family,  but  was  forced  to  relinquish  his  purchase 
thereof  because  of  his  inability  to  pay  for  it,  did  not  deprive  the  added  land 
adjoining  of  its  homestead  character  so  as  to  subject  it  to  sale  under  a  levy 
made  before  the  purchase  of  the  fifty  acres  was  so  relinquished. 

Appeal  from  the  District  Court  of  Lamar.  Tried  below  before  Hon. 
Ben  H.  Denton. 

Dudley  &  Sturgeon,  for  appellants. 

Moore,  Park  &  Birmingham,  for  appellee. 

TALBOT,  Associate  Justice. — Appellee  Carter  brought  this  suit  to 
cancel  and  annul  a  sheriffs  deed  conveying  to  appellants  two  tracts  of 
land,  one  80  acres  and  the  other  10  acres,  situated  about  ten  miles  from 
the  city  of  Paris,  in  Lamar  County,  Texas,  alleging  that  said  deed  was 
a  cloud  upon  his  title.  Appellee  claimed  title  to  said  two  tracts  of 
land  under  J.  A.  Carter,  and  alleged  that  at  the  dates  of  the  levy  of 
the  writ  of  attachment,  judgment,  sale  and  sheriffs  deed,  through  which 
appellants  claim  title  thereto,  said  J.  A.  Carter  was  the  head  of  a  family 
and  said  land  constituted  a  part  of  his  homestead. 

Appellant  answer  by  general  denial,  and  filed  a  cross-action  in  tres- 
pass to  try  title  and  for  rents.  To  this  action  appellee  pleaded  not 
guilty.  The  cause  was  tried  by  the  court  without  the  intervention  of  a 
jury  and  judgment  rendered  in  favor  of  appellee,  canceling  said  deed 
and  quieting  him  in  his  title  and  possession  to  said  land. 

The  court  reduced  his  conclusions  of  law  and  fact  to  writing,  and 
we  adopt  the  conclusions  of  fact,  as  follows :  "That  on  the  16th  day  of 
May,  1893,  Heidelbach,  Friedlander  &  Co.,  defendants  herein,  recovered 
a  judgment  in  the  District  Court  of  Lamar  County,  Texas,  against  the 
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firm  of  Carter,  Eichie  &  Co.,  and  against  the  individual  members  of 
said  firm,  of  which  John  A.  Carter  was  one,  for  the  sum  of  $853.52, 
and  foreclosing  an  attachment  lien  on  the  two  tracts  of  land  in  con- 
troversy, which  had,  on  the  17th  day  of  March,  1893,  been  attached  as 
the  property  of  said  John  A.  Carter,  one  of  the  defendants  in  said  suit, 
and  ordering  the  sale  of  the  same  as  under  execution ;  that  an  order  of 

sale  issued  upon  said  judgment  on  the day  of ,  1893,  and 

was  on  the day  of ,  1893,  levied  upon  the  two  tracts  of  land 

in  controversy,  and  in  pursuance  of  such  levy  said  land  was,  on  the  first 
Tuesday  in  August,  1893,  sold  at  the  courthouse  door  in  Lamar  County, 
by  the  sheriff  of  said  county,  and  that  said  Heidelbach,  Friedlander  & 
Co.,  plaintiffs  in  execution,  became  the  purchaser  at  such  sale,  and  the 
sheriff  thereupon  made  them  a  deed  to  said  land ;  that  the  said  John  A. 
Carter  was  the  owner  of  said  land  at  the  date  of  the  levy  of  said  writ 
of  attachment  thereon,  and  at  the  date  of  the  sale  thereof. 

"I  further  find  that  said  John  A.  Carter  purchased  the  80-acre  tract 
in  controversy  in  1887,  and  the  10-acre  tract  in  1888,  and  that  said 
two  tracts  constitute  one  body  of  land;  that  at  the  dates  of  said  pur- 
chases, respectively,  and  prior  thereto,  said  Carter  was  a  citizen  of  the 
State  of  Texas,  a  married  man  and  head  of  a  family,  and  was  residing 
with  his  family  upon  a  tract  of  land  of  65  acres  about  one  and  one-half 
miles  distant  from  the  land  in  controversy,  which,  together  with  a 
40-acre  tract  of  woodland,  constituted  and  was  the  rural  homestead  of 
said  John  A.  Carter  and  family;  that  he  purchased  the  80  and  10- 
acre  tracts  above  mentioned  for  the  purpose  and  intention  of  augment- 
ing his  said  homestead ;  that  from  the  time  of  the  purchase  of  said  last 
two  mentioned  tracts  the  said  John  A.  Carter  used  the  same  for  home- 
stead purposes,  by  pasturing  his  work  stock,  cows,  cattle  and  horses 
thereon,  and  as  a  hay  meadow,  from  which  he  cut  hay  for  his  own  use 
and  for  market,  and  put  a  part  of  said  land — 25  or  30  acres — in  cul- 
tivation, and  thereby  impressed  said  two  tracts  of  land  with  the  home- 
stead character;  that  he  had  no  other  pasture  land  or  meadow  upon  which 
to  pasture  his  work  stock,  cows  and  horses,  or  from  which  to  cut  hay  for 
their  use;  that  the  several  tracts  of  land  above  mentioned  were  less  than 
200  acres  in  amount,  and  were  all  of  them  used  by  the  said  John  A. 
Carter  and  family  for  homestead  purposes,  when,  some  time  during  the 
year  1890,  said  John  A.  Carter  sold  all  of  said  land  except  the  portion 
in  controversy ;  that  the  portion  so  sold  embraced'  the  65  acres  upon 
which  the  dwelling  house  was  situated  and  the  40  acres  of  woodland; 
that  when  said  sale  was  made  John  A.  Carter  reserved  the  90  acres  in 
controversy  as  a  homestead,  intending  to  improve  it  for  that  purpose, 
and  in  furtherance  of  such  intention  he  rebuilt  the  fence  around  said 
land,  built  two  pools  thereon,  aild  before  the  levy  of  the  writ  of  attach- 
ment before  referred  to,  purchased  and  went  into  possession  of  50  acres 
of  land  adjoining  the  90  acres  above  mentioned,  and  erected  thereon  a 
dwelling  house  for  a  home  for  himself  and  family,  and  with  the  inten- 
tion to  make  said  50  acres  and  the  90  acres  his  homestead,  and  that  said 
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50  acres  and  90  acres,  at  the  date  of  the  levy  of  the  writ  of  attachment 
and  at  the  date  of  the  sale  of  the  sheriff,  constituted  the  homestead  of 
John  A.  Carter,  but  afterwards,  and  subsequent  to  the  judgment  and 
sale  by  the  sheriff  to  defendants,  he  let  said  50  acres  go  back  to  the 
party  from  whom  he  purchased,  because  he  was  unable  to  pay  for  same; 
but  that  the  said  90  acres  continued  to  be  his  homestead,  and  was  never 
abandoned  until  after  the  dates  of  the  levy  of  the  writ  of  attachment 
and  the  sale  made  thereunder,  as  hereinbefore  set  out,  and  until  the 
sale  of  said  90  acres  to  plaintiff  and  one  H.  B.  Dennis  on  or  about  the 
5th  day  of  May,  1898;  that  the  land  in  controversy,  though  cultivated 
in  part  by  John  A.  Garter,  through  tenants,  and  by  him  continued  to  be 
used  as  a  pasture  and  hay  meadow  to  the  date  of  its  sale,  was  never 
occupied  as  a  residence  by  the  said  John  A.  .Garter  after  the  sale  of 
the  other  portions  of  his  homestead;  that  said  John  A.  Garter  never 
acquired  any  other  homestead;  that  the  said  John  A.  Garter  remained 
in  the  exclusive  possession  and  control  of  said  90  acres  after  its  sale 
under  the  judgment  hereinbefore  mentioned  till  its  sale  to  H.  B.  Dennis 
and  E.  Carter,  as  hereinbefore  found.  That  after  the  sale  by  John  A. 
Carter  to  Dennis  and  E.  Carter,  the  said  H.  B.  Dennis  by  deed  con- 
veyed all  his  interest  therein  to  plaintiff,  E.  Carter." 

Upon  the  foregoing  facts  the  trial  judge  concluded,  as  a  matter  of 
law,  that  the  land  in  controversy  constituted  a  part  of  the  said  J.  A. 
Carter's  homestead  at  the  time  he  sold  the  65-acre  tract  and  the  40-acre 
tract  in  1890,  and  was  reserved  at  that  time  for  the  purpose  of  making 
it  a  residence  for  himself  and  family;  that,  such  purpose  not  having 
been  abandoned  and  another  homestead  acquired,  it  continued  to  be  the 
homestead  of  the  said  J.  A.  Carter,  and  was  such  homestead  at  the 
dates  of  the  levy  of  the  writ  of  attachment  and  foreclosure  sale  under 
which  appellants  claim ;  that  the  attachment,  judgment,  and  foreclosure 
sale  passed  no  title  to  appellants,  but  that  appellee  was  the  owner  of 
said  land  by  virtue  of  his  purchases  from  and  under  the  said  J.  A. 
Carter,  and  was  entitled  to  recover  the  same. 

We  are  of  the  opinion  the  facts  warrant  the  conclusions  of  the  trial 
court,  and  concur  therein.  The  Constitution  provides  that  the  rural 
homestead  may  consist  of  one  or  more  parcels  of  land,  and  it  has  been 
repeatedly  held  that  it  is  not  essential  that  such  parcels  should  be  con- 
tiguous to  each  other  in  order  to  invest  them  with  the  homestead  exemp- 
tion. If  the  original  homestead  is  enlarged  by  subsequently  acquired 
tracts,  not  exceeding  the  maximum  allowed  by  law,  and  such  tracts  are 
separated  from  the  tract  upon  which  the  homestead  or  mansion  house 
is  situated,  such  added  lands  must  be  used  in  some  way  in  connection 
with  the  home  place  for  the  comfort,  convenience  or  support  of .  the 
family  in  order  to  impress  upon  them  the  homestead  character.  If, 
however,  such  subsequently  acquired  tracts  are  contiguous  to  the  tract 
upon  which  the  home  of  the  family  stands,  then,  in  the  absence  of  an 
intention  not  to  make  it  a  part  of  the  homestead,  it  will  become,  imme- 
diately upon  such  acquisition,  a  part  of  the  homestead  by  reason  of  the 
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improvements  on  and  actual  use  of  the  land  as  a  homestead  to  which 
it  is  attached,  without  other  indicia  of  intention  and  designation  of  suchi 
land  for  homestead  purposes.  Campbell  v.  McManus,  32  Texas,  451; 
Brooks  v.  Chatham,  57  Texas,  31. 

In  the  case  at  bar  J.  A.  Carter  purchased  the  land  in  controversy 
after  he  had  established  his  homestead  upon  the  65-acre  and  40-acre 
tracts  sold  in  1890.  The  tracts  lay  distant  from  the  original  homestead 
tract  one  and  one-half  mile,  with  intervening  tracts  belonging  to  other 
parties,  but  were  purchased  for  the  purpose  of  enlarging  the  homestead 
and  to  be  used  in  connection  therewith  and  as  a  part  thereof.  The  acts 
done  and  use  made  of  these  two  tracts  in  connection  with  the  home 
place  for  the  benefit  of  the  family,  as  shown  by  the  record,  were  a  suffi- 
cient manifestation  of  intention  and  designation  of  said  lands  for  home- 
stead purposes. 

Besides,  it  is  clearly  shown  that  the  land  in  controversy  was  reserved 
when  the  tract  upon  which  the  home  stood  was  sold  in  1890,  for  the 
purposes  of  a  homestead,  and  that  J.  A.  Carter  purchased  and  went 
into  possession  of  50  acres  of  land  contiguous  to  said  land  in  controversy 
and  erected  thereon  a  dwelling  house  and  other  improvements  with  the 
intention  of  making  all  of  said  lands  his  homestead,  subsequent  to  the 
sale  of  the  65  and  40-acre  tracts  and  before  the  levy  of  appellants'  at- 
tachment and  his  purchase  under  the  foreclosure  proceedings.  This 
intention,  coupled  with  his  acts  of  preparation  to  occupy  the  premises, 
was  sufficient,  under  the  test  prescribed  by  the  decisions  of  this  State, 
to  constitute  said  50  acres  his  homestead,  and  the  90  acres  in  contro- 
versy, being  contiguous  thereto,  became  a  part  of  such  homestead  under 
the  rule  announced  in  the  cases  of  Campbell  v.  McManus  and  Brooks  v. 
Chatham,  supra,  if  it  would  not  otherwise  have  formed  a  part  thereof. 
See,  also,  Scott  v.  Dyer,  60  Texas,  135.  That  J.  A.  Carter  never  ac- 
tually occupied  the  land  with  his  family  and  was  forced  to  relinquish 
his  claim  to  the  50  acres  because  of  his  inability  to  pay  for  the  same,  is 
immaterial  in  view  of  the  other  facts  in  the  case.  The  cancellation  of 
the  trade  for  the  50  acres  occurred  after  the  levy  of  the  writ  of  attach- 
ment and  purchase  of  the  land  in  controversy  by  appellants.  The  con- 
tention of  appellants,  as  presented  by  their  fourth  assignment  of  error, 
to  the  effect  that  the  sale  of  the  land  to  appellee  was  simulated  and  held 
by  him  to  shield  it  from  J.  A.  Carter's  creditors,  is  not,  in  our  opinion, 
sustained  by  the  evidence.  But  if  it  is,  the  property  being  the  home- 
stead of  the  said  Carter  at  the  time  appellee  bought,  creditors  had  no 
interest  in  it,  and  the  nature  of  the  transaction  becomes  immaterial. 

Finding  no  error  in  the  judgment  of  the  court  below,  the  same  is. 
affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Eugene  Greenway  v.  M.  H.  De  Young  et  al. 

Decided  February  20,  1904. 

1<— Citation  by  Publication— Reeltals  in  Judgment. 

A  recital  In  a  judgment  that  the  defendants  had  been  duly  cited,  followed 
by  the  statement  that  they  had  been  cited  by  publication,  shows  a  citation 
by  publication,  as  the  recital  is  construed  in  connection  with  the  whole 
record. 

2d — Judgment  Against  Nonresidents— Void  8ale. 

Where  in  an  action  against  nonresidents  cited  by  publication  there  was 
a  judgment  by  default  with  foreclosure  of  Hen  and  sale  of  the  property 
involved,  and  then  execution  issued  for  an  unsatisfied  balance  and  was 
levied  on  another  tract  of  land,  the  sale  of  the  latter  tract  was  void  because 
made  in  satisfaction  of  a  personal  judgment  against  nonresidents. 

&— 8ame— E  videnoe— P  lead  in  gs. 

In  an  action  of  trespass  to  try  title  brought  by  the  nonresidents  to 
recover  the  land  so  sold  under  execution  it  was  permissible  for  plaintiffs  to 
put  in  evidence  a  certified  copy  of  the  petition  in  the  former  action  against 
them,  stating  their  residence  to  be  in  another  State,  and  showing  an  affidavit 
by  the  attorney  for  plaintiffs  in  that  suit  for  service  on  them  by  publication. 

4*— Same— E videnoe—  Harmless  Error. 

Parol  evidence  aliunde  the  record  in  the  former  suit  was  not  admissible 
to  show  that  the  defendants  therein  were  nonresidents,  but  its  admission 
was  harmless  error  where  the  record  itself  so  showed,  and  the  trial  in  the 
latter  action  was  before  the  court  without  a  jury. 

5w— Same— Immaterial   Finding. 

A  finding  that  since  the  judgment  in  the  former  suit  the  defendants 
therein  have  remained  nonresidents,  was  immaterial. 

Appeal  from  the  District  Court  of  Van  Zandt.  Tried  below  before 
Hon.  B.  W.  Simpson. 

W.  J.  Oreer  and  Lively  &  Stanford,  for  appellant. 

Wynn  £  Blanks,  for  appellees. 

BOOKHOTJT,  Associate  Justice. — This  was  an  action  of  trespass 
to  try  title  to  960  acres  of  the  A.  Dutcher  survey  of  land  in  Van  Zandt 
County,  brought  by  the  appellees  against  the  appellant;  the  plaintiffs 
claiming  title  to  the  same  as  the  heirs  of  Michael  De  Young,  assignee 
of  A.  Dutcher,  and  the  defendants  deraigning  title  to  the  same  through 
a  judgment  against  the  plaintiffs  as  the  heirs  of  Michael  De  Young,  ren- 
dered in  the  District  Court  of  Montgomery  County,  Texas,  on  .May  20, 
1859.  Upon  a  trial  of  the  cause  before  the  court,  without  a  jury,  April 
16, 1903,  judgment  was  rendered  for  plaintiffs  against  defendant  for  all 
the  land  sued  for,  and  for  the  intervener  against  plaintiffs  for  one-half 
of  the  land  recovered  by  them  from  the  defendant.  Thereafter  defend- 
ant filed  his  motion  for  a  new  trial,  and  the  same  was  by  the  court 
overruled,  to  which  action  of  the  court  the  defendant  excepted,  and 
perfected  his  appeal  to  this  court. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence  the  cer- 
tified copy  of  the  original  petition  in  cause  No.  1157,  filed  in  the  District 
Court  of  Montgomery  County,  Texas,  wherein  E.  M.  Greenway  was 
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plaintiff  and  Amelia  De  Young  et  al.  were  defendants,  together  with  the 
affidavit  of  N.  Hart  Davis  of  the  nonresidence  of  the  defendants  in  said 
cause.  The  defendant  objected  to  the  introduction  of  this  testimony, 
and  the  objections  were  overruled,  and  defendant  took  his  bill  of  excep- 
tion.  The  defendant  had  previously  introduced  in  evidence  the  judg- 
ment in  said  cause  No.  1157,  which  contained  the  following  recitation: 
"And  it  appearing  to  the  satisfaction  of  the  court  that  the  defendants 
had  been  duly  cited,  and  this  is  the  second  term  of  the  court  since  they 
were  cited  by  publication  to  appear  and  answer  plaintiffs  petition,  and 
the  defendants,  Amelia  De  Young  and  others  (naming  them),  having 
failed  to  appear  and  answer  in  this  behalf,  but  wholly  made  default; 
whereof  the  said  plaintiff  ought  to  recover  against  them  his  damages, 
etc.,  *  *  *  and  the  defendants,  Virginia,  Amanda,  Laura,  Charles, 
Michael  and  Benjamin  De  Young,  by  their  guardian,  A.  Hemphill, 
Esquire,  and  then  come  on  to  be  heard." 

These  recitals  do  not  show  service  other  than  by  publication.  The 
statement  that  the  defendants  had  been  duly  cited,  followed  by  the 
statement  that  they  had  been  cited  by  publication,  restricts  the  first 
recital  to  the  manner  of  service  set  forth  in  the  last  statement.  The 
purpose  of  the  last  recital  seems  to  have  been  to  show  the  kind  of  service 
had.  Generally  the  recital  of  jurisdiction  or  of  service  of  process  con- 
tained in  the  judgment  will  be  construed  in  connection  with  the  whole 
record,  and  will  be  deemed  to  refer  to  the  kind  of  service  shown  by  the 
other  parts  of  the  record.    Freeman,  Judgm.,  sec.  130. 

Looking  to  the  recitals  in  the  petition  in  that  case,  together  with  the 
affidavit  of  plaintiff's  attorney  attached  thereto,  in  connection  with  the 
recitals  in  the  judgment,  it  clearly  appears  that  all  the  defendants  were 
nonresidents  of  the  State  of  Texas  at  the  time  that  suit  was  filed,  and 
that  they  were  cited  by  publication  only.  No  other  conclusion  can  be 
fairly  drawn  therefrom.  The  petition  gives  the  residence  of  each  de- 
fendant in  a  State  other  than  Texas.  The  plaintiffs  attorney  attached 
thereto  his  affidavit  that  the  defendants  were  nonresidents  of  Texas. 
Citation  for  publication  then  issued  to  defendants,  and  was  published 
for  four  consecutive  weeks. 

The  judgment  shows  that  it  was  by  default.  The  recitation  that  A, 
Hemphill,  as  guardian  ad  litem  appeared  for  certain  defendants,  has 
reference  to  his  appointment  as  such  by  the  court  to  represent  minor 
defendants  under  a  statute  which  made  it  the  duty  of  the  court  to  make 
such  appointment.  Pasch.  Dig.  Laws,  art.  1446 ;  Poote  v.  Sewall,  81 
Texas,  659. 

The  suit  in  Montgomery  County  was  to  recover  on  three  notes  exe- 
cuted by  Michael  De  Young,  and  to  foreclose  a  mortgage  executed  by 
him  and  his  wife,  Amelia  De  Young,  on  640  acres  of  land  situated  in 
that  county.  The  suit  resulted  in  a  judgment  for  plaintiff  for  the 
amount  of  the  notes  and  a  foreclosure  of  his  mortgage  lien.  The  prop- 
erty was  sold  under  the  order  of  court,  and  failed  to  bring  the  amount 
of  the  judgment.    An  execution  issued  to  collect  the  unsatisfied  part  of 


Gbeenwat  v.  Db  Young.  585 

the  judgment  and  was  levied  upon  the  land  in  question,  and  appellant 
became  the  purchaser  under  the  execution  sale.  The  court  had  juris- 
diction over  the  parties  to  foreclose  the  mortgage,  that  being  a  proceed- 
ing in  rem.  The  balance  of  the  judgment  remaining  after  the  sale  of  the 
mortgaged  property  was  a  judgment  in  personam  and  was  void,  and  a 
sale  of  real  estate  made  by  virtue  of  an  execution  issued  thereon  con- 
veyed no  title  to  the  purchaser.  Pennoyer  v.  Neff,  95  U.  S.,  714 ;  Free- 
man v.  Aldereon,  119  U.  S.,  190 ;  Foote  v.  Sewall,  81  Texas,  659 ;  Talia- 
ferro v.  Butler,  77  Texas,  578 ;  Martin  v.  Burns,  80  Texas,  676, 16  S.  W. 
Bep.,  1072. 

It  is  contended  that  the  court  erred  in  admitting  in  evidence  the  depo- 
sitions of  Mrs.  Cordelia  Elkus,  wherein  she  testified  "that  Michael  De 
Young  died  in  the  spring  of  1854  between  Memphis  and  New  Orleans, 
and  that  Amelia  De  Young,  nor  any  of  the  heirs  of  Michael  De  Young, 
lived  in  Texas,  or  was  in  Texas  on  the  22d  day  of  April,  1858,  nor  have 
they  ever  lived  here  since."  This  testimony  was  admitted  over  the 
objection  of  plaintiff  [defendant]  and  he  took  a  bill  of  exception  to  the 
ruling  and  has  duly  assigned  error  to  the  court's  action. 

The  rule  is  that  a  domestic  judgment  of  a  court  of  general  jurisdiction 
upon  a  subject  matter  within  the  ordinary  scope  of  its  powers  and  pro- 
ceedings is  entitled  to  such  absolute  verity  that  in  a  collateral  action, 
even  where  the  record  is  silent  as  to  notice,  the  presumption,  when  not 
contradicted  by  the  record  itself,  that  the  court  had  jurisdiction  of  the 
person  also  is  so  conclusive  that  evidence  aliunde  will  not  be  admitted 
to  contradict  it  Fitch  v.  Boyer,  51  Texas,  44,  and  authorities  there 
cited. 

Tested  by  this  rule  the  court  ought  not  to  have  admitted  the  testi- 
mony. This  error,  however,  does  not  require  a  reversal  of  the  judg- 
ment. The  cause  was  tried  by  the  court  and  there  was  sufficient  com- 
petent evidence  before  the  court  to  support  the  judgment,  and  we  must 
conclude  the  court  based  his  judgment  upon  such  evidence.  First 
National  Bank  v.  Greenville  Oil  Co.,  60  S.  W.  Bep.,  828. 

It  is  insisted  that  the  trial  judge  erred  in  his  second  conclusion  of 
fact,  wherein  he  found  that  the  defendants  in  cause  No.  1157,  E.  M. 
Greenway  v.  Amelia  De  Young  et  al.,  in  the  District  Court  of  Mont- 
gomery County,  Texas,  were  at  the  time  of  filing  said  suit  and  have 
since  been  nonresidents  of  the  State  of  Texas.  The  record  of  the 
cause  in  Montgomery  County,  as  previously  stated,  shows  that  the 
defendants  therein  were  nonresidents  of  Texas  at  the  time  of  the 
institution  of  said  suit  and  at  the  date  of  the  judgment.  The  find- 
ing that  they  have  since  remained  nonresidents  of  Texas  was  unneces- 
sary and  becomes,  under  the  facts  shown,  immaterial.  It  could  not 
have  affected  the  judgment  of  the  court. 

Finding  no  reversible  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed. 
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Lee  Ross  v.  Kansas  City  Southern  Railway  Company. 

Decided  February  20,  1904. 

1. — Limitations — Lex  Loci — Personal  Injury. 

Where  a  citizen  of  Louisiana  brought^  suit  in  a  Texas  court  against  a, 
railroad  corporation  chartered  in  Missouri  and  operating  in  Louisiana  for 
personal  injury  occurring  in  Louisiana,  whose  statutes  created  the  right  to 
bring  such  suit  and  not  only  made  the  right  unenforcible  after  a  prescribed 
period,  but  totally  extinguished  and  discharged  it,  the  lex  loci  would  govern. 
Such  suit  could  not  be  maintained  here  where  it  was  brought  after  the 
time  prescribed  by  the  Louisiana  statute. 

2. — 8a  me. 

The  fact  that  the  defendant  corporation  was  not  domiciled  in  Louisiana 
did  not  alter  the  case. 

Appeal  from  the  District  Court  of  Bowie.  Tried  below  before  Hon. 
J.  M.  Talbot. 

F.  M.  Ball  and  Thigpen  &  Foster ■,  for  appellant. 

Glass,  Estes  &  King,  for  appellee. 

BOOKHOUT,  Associate  Justice. — This  action  was  instituted  by  ap- 
pellant, the  plaintiff  below,  in  the  District  Court  of  Bowie  County, 
Texas,  for  recovery  of  $2000,  actual  damages,  against  appellee,  Kansas 
City  Southern  Railroad  Company,  for  permanent  personal  injuries  re- 
sulting from  the  negligence  and  carelessness  of  appellee,  its  servants, 
agents  and  employes.  After  the  evidence  had  been  heard,  the  trial  court 
peremptorily  instructed  the  jury  to  return  a  verdict  for  the  appellee, 
responsive  to  such  portion  of  its  answer  which  interposed  the  defense  of 
a  bar  by  one  year's  limitation  and  discharge  under  the  statutes  of  the 
State  of  Louisiana,  and  judgment  was  accordingly  entered  that  ap- 
pellant take  nothing ;  hence  this  appeal. 

Appellant  admits  the  existence  of  the  following  facts:  That  he  is  a 
resident  of  the  State  of  Louisiana,  where  his  injuries  occurred  while 
in  the  performance  of  his  duties  on  the  20th  day  of  May,  1901;  that 
this  suit  was  filed  in  the  District  Court  of  Bowie  County,  Texas,  on  the 
14th  day  of  June,  1902,  more  than  a  year  but  less  than  two  years  after 
the  cause  of  action  accrued. 

It  is  conceded  by  the  appellee  that  the  evidence  upon  the  merits  of  the 
case,  independent  of  the  question  of  prescription,  and  extinguishment  of 
plaintiff's  cause  of  action  in  Louisiana  prior  to  the  time  of  filing  this 
suit,  was  sufficient  to  require  the  submission  of  the  case  to  the  jury  on 
the  issue  as  to  whether  plaintiff  was  injured  as  alleged  in  his  petition, 
and  whether  such  injuries  were  the  result  of  negligence  on  the  part  of 
defendant.  The  trial  court  was  of  the  opinion  that  the  uncontroverted 
testimony  showed  that  the  plaintiff's  cause  of  action  was  one  created  by 
statute,  and  the  statutes  creating  the  cause  of  action  absolutely  dis- 
charged and  released  the  same  by  reason  of  plaintiff's  failure  to  file 
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his  suit  within  one  year  from  the  accrual  of  the  cause  of  action.  Appel- 
lant contends  that  the  issue  presented  is  that  of  limitation;  and  that 
defendant  can  not  invoke  the  statute  of  limitation  of  Louisiana,  which 
bars  a  cause  of  action  for  personal  injuries  in  one  year,  in  a  cause  pend- 
ing in  the  courts  of  Texas,  where  the  period  of  limitation  to  such  cause 
of  action  is  two  years,  thereby  causing  the  lex  loci  to  prevail  instead  of 
the  lex  fori. 

The  question  arises  (1)  on  the  action  of  the  court  in  overruling 
plaintiff's  demurrer  to  defendant's  answer  in  which  it  set  up  .that  the 
cause  of  action  for  the  recovery  of  such  damages  as  appellant  had  sus- 
tained depended  entirely  on  the  statute  law  of  the  State  of  Louisiana, 
which  statutes  created  the  cause  of  action  and  prescribed  the  time  within 
which  same  must  be  brought;  that  the  prescription  laws  of  said  State 
had  the  effect  to  extinguish  a  cause  of  action  as  distinguished  from  mak- 
ing it  unenforcible,  and  that  the  time  within  which  this  cause  of  action, 
by  the  laws  of  the  State  of  Louisiana,  had  to  be  brought,  was  one  year, 
and  that  a  failure  to  bring  such  suit  within  said  time  would  preclude 
a  recovery;  and  (2)  in  instructing  a  verdict  for  defendant. 

It  is  shown  by  the  undisputed  facts  in  this  case:  (1)  The  cause  of 
action  on  which  plaintiff  sought  a  recovery  was  created  by  the  statutes 
of  the  State  of  Louisiana;  (2)  the  prescription  laws  of  that  State  di- 
rectly, referring  to  the  right  thus  created,  not  only  made  the  right  mien- 
forcible  after  the  prescribed  period,  but  totally  extinguished  and  dis- 
charged it;  (3)  both  parties  resided  in  the  State  of  Louisiana  during 
the  period  of,  prescription,  and  no  suit  was  instituted  there  or  elsewhere 
during  that  time  on  the  claim.  It  was  further  shown  that  the  common 
law  does  not  and  never  did  prevail  in  Louisiana. 

It  is  a  well  settled  rule  that  the  remedies,  as  distinguished  from  the 
rights  of  the  parties,  are  determined  by  the  law  of  the  forum,  and  that 
the  statutes  of  limitations  are  a  part  of  the  remedy,  and  not  of  the  law 
affecting  the  rights.  Brunswick  Terminal  Co.  v.  National  Bank,  99 
Fed.  Bep.,  636,  and  authorities  there  cited;  Gautier  v.  Franklin,  1 
Texas,  731 ;  De  Cordova  v.  Galveston,  4  Texas,  470. 

This  rule,  however,  is  not  without  its  exceptions.  An  exception  exista 
where  a  statutory  liability  is  sought  to  be  enforced  and  the  statutes 
prescribe  the  time  within  which  the  suit  must  be  brought  and  extinguish 
the  cause  of  action,  or  right  of  recovery,  after  such  time.  Wood  on 
Lim.,  sec.  9,  p.  30;  Fennell  v.  Bailway  Co.,  33  Fed.  Bep.,  427;  Bruns- 
wick Terminal  Co.  v.  National  Bank,  99  Fed.  Bep.,  635 ;  Flash  v.  Conn, 
109  U.  S.,  371;  The  Harrisburg,  119  U.  S.,  199;  Bank  v.  Francklin, 
128  U.  S.,  756;  O'Chields  v.  Georgia  Pac.  By.  Co.,  83  Ga.,  621,  10 
S.  E.  Bep.,  268 ;  Ware  v.  Curry,  67  Ala.,  274 ;  Perkins  v.  Guy,  55  Miss.* 
153,  30  Am.  Bep.,  510 ;  Scharff  v.  Liso,  63  Miss.,  213 ;  Gann  v.  Frank, 
36  Barb.,  320. 

This  exception  was  first  pointed  out  by  Judge  Story  in  section  582 
of  his  Conflict  of  Laws.    The  Supreme  Court  of  this  State  recognizes.  4 
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the  principle  and  cites  with  approval  this  section  of  Story  on  Conflict 
of  Laws  in  the  early  case  of  Hays  v.  Cage,  2  Texas,  506,  top  of  page. 
The  principle  also  seems  to  be  recognized  in  the  case  of  Goldfrank  y. 
Young,  64  Texas,  435,  436. 

Appellant  insists  that  this  case  does  ndt  fall  within  the  exception 
stated,  for  it  is  shown  that  the  appellee  was  incorporated  under  the  laws 
of  Missouri,  and  is  a  citizen  of  that  State;  and  that  the  exception  only 
applies  where  both  parties  reside  in  the  State  where  the  injury  was  in- 
flicted. This  contention  is  not  sound.  The  fact  that  the  appellee  was 
incorporated  by  the  laws  of  Missouri  could  not,  under  the  facts,  affect 
(he  question.  It  had  constructed  its  railroad  in  Louisiana  at  the  time 
appellant  was  injured,  and  was  operating  the  same  in  that  State.  Its 
railroad  remains,  as  it  was  at  the  time  of  the  injury,  within  the  juris- 
diction of  Louisiana,  and  is  liable  to  suit  there  according  to  the  laws  of 
that  State.  Appellant  was  at  the  time  he  was  injured,  and  still  is,  a 
citizen  and  resident  of  that  State.  Railway  Co.  v.  Jackson,  89  Texas, 
116. 

It  is  clear  that  by  the  statutes  of  Louisiana  in  existence  at  the  time 
the  cause  of  action  was  created  the  same  was  extinguished  at  the  end 
of  one  year  from  the  time  the  cause  of  action  arose,  in  the  absence  of  suit 
thereon.  Such  being  the  effect  of  the  statutes  of  Louisiana,  suit  could 
not  be  maintained  in  this  State  after  one  year  from  the  time  of  the 
accrual  of  the  right  of  action. 

Finding  no  error  in  the  record,  the  judgment  is  affirmed. 

Affirmed, 
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T.  A.  Alston  v.  A.  J.  Pipeb  et  al. 

Decided  February  20,  1904. 

1-— Foreclosure  of  Liens — Sale  Conveying  Clear  of  Another  Lien. 

Where  one  holding;  two  claims  secured  by  liens  on  the  same  land  ob- 
tains a  foreclosure  of  one  of  the  liens  and  has  the  property  sold  thereunder, 
the  purchaser  takes  the  land  discharged  of  the  other  lien  and  acquires  the 
title  of  both  plaintiff  and  defendant  in  the  judgment;  and  this  is  true  although 
the  purchaser  pays  less  than  the  actual  value  of  the  land  and  has  notice  at 
the  time  of  his  purchase  of  the  existence  of  such  other  outstanding  lien  in 
favor  of  the  judgment  creditor. 

2.— Same— Estoppel. 

There  being  no  reservation  or  mention  of  the  other  lien  in  the  judgment 
of  foreclosure,  the  judgment  creditor  was  thereafter  estopped  to  assert  such 
other  lien  against  the  purchaser  under  the  judgment,  even  though  the  latter 
had  notice  at  the  time  he  bought  of  a  suit  then  brought  to  foreclose  such 
other  lien;  and  it  made  no  difference  that  the  creditor's  liens  covered  only 
an  undivided  half  interest  in  the  property,  the  owners  of  the  other  half 
interest  being  parties  to  the  foreclosure  proceeding. 

Appeal  from  the  District  Court  of  Hill.  Tried  below  before  Hon. 
Wm.  Poindexter. 

A.  G.  Walker,  for  appellant. 

T.  P.  WorTcs  and  Eugene  Williams,  for  appellee. 

TALBOT,  Associate  Justice. — This  is  an  action  of  trespass  to  try 
title  and  for  partition,  originally  instituted  on  September  4,  1900,  by 
Mrs.  B.  S.  Abbott,  joined  by  her  husband,  Jo  Abbott,  against  A.  J. 
Piper,  R.  M.  Vaughan  and  S.  E.  Carter,  to  recover  7-12  of  lots  Nos. 
6,  10  and  15,  in  block  No.  1,  situated  in  the  town  of  Hillsboro,  Texas. 
The  defendants  Piper  and  Carter  disclaimed  any  title  to  the  land,  and 
R.  M.  Vaughan  pleaded  not  guilty.  On  March  22,  1901,  T.  A.  Alston, 
the  appellant,  intervened  in  the  suit  and  claimed  title  to  an  undivided 
one-third  of  said  property,  and  prayed  for  writ  of  restitution  and  par- 
tition and  rents.  To  Alston's  intervention  the  defendant  Vaughan 
pleaded  a  general  denial  and  not  guilty.  The  matter  in  controversy  be- 
tween plaintiffs  and  defendant  Vaughan  was  compromised  and  settled, 
and  the  other  defendants  having  disclaimed,  judgment  was  rendered 
that  plaintiffs  take  nothing  as  to  said  defendants,  and  that  they  recover 
against  plaintiffs  their  costs  incurred  as  between  plaintiffs  and  defend- 
ants up  to  the  date  of  the  said  compromise  and  settlement.  As  to  the 
issue  between  intervener  Alston  and  defendant  Vaughan,  a  jury  was 
waived  and  the  matters  of  law  and  fact  submitted  to  the  court.  The 
court  upon  this  issue  rendered  judgment  in  favor  of  defendant  Vaughan, 
and  that  the  other  parties  to  the  suit  recover  their  costs.  Intervener 
Alston  excepted  to  the  judgment  of  the  court  below,  and  has  brought  the 
case  before  us  on  appeal. 

The  court  filed  conclusions  of  fact  and  law,  and  the  statement  of 
such  conclusions  of  fact  found  in  appellant's  brief  being  substantially 
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correct,  we  adopt  the  same,  with  some  additions,  as  follows:  "On 
January  27,  1890,  J.  K.  Patty  was  the  owner  of  an  undivided  one-half 
of  lots  6,  10  and  15  in  block  1  of  the  town  of  Hillsboro,  Texa6.  On 
that  day  he  executed  his  promissory  note  to  T.  A.  Alston  for  the. sum 
of  $6000,  and  to  secure  its  payment  he  executed  a  deed  of  trust  to 
S.  C.  Upshaw,  as  trustee,  purporting  to  convey,  with  other  real  estate, 
all  of  said  three  lots.  At  the  time  of  executing  said  deed  of  trust 
the  deed  records  of  Hill  County  showed  that  J.  R.  Patty  owned  only  an 
undivided  half  of  said  lots ;  that  the  title  to  the  other  half  of  lot  6  was 
in  S.  E.  Carter,  and  the  title  to  the  other  half  of  lots  10  and  15  was  in 
B.  D.  and  G.  D.  Tarlton.  That  on  November  28,  1891,  S.  E.  Carter 
and  wife  and  J.  R.  Patty  and  wife  sold  and  conveyed  to  Jo  Abbott  an 
undivided  one-third  of  lot  6  in  block  1,  in  consideration  of  two  notes 
of  $1500  each,  one  payable  to  S.  E.  Carter  or  order  and  the  other  to 
J.  R.  Patty  or  order,  Patty  transferred,  by  due  course  of  trade,  the 
$1500  note  he  received  from  Abbott  to  T.  A.  Alston.  The  deed  to 
Abbott  and  the  notes  to  Carter  and  Patty  recited  that  a  lien  was  re- 
tained in  the  deed  to  secure  the  payment  of  said  two  notes. 

"On  February  14,  1892,  B.  D.  and  G.  D.  Tarlton  and  J.  R.  Patty 
conveyed  by  deed  lots  10  and  15  of  block  1  to  S.  E.  Carter  &  Co.,  a 
firm  composed  of  S.  E.  Carter,  Jo  Abbott  and  J.  R.  Patty;  Tarltons 
warranting  one-half  and  Patty  warranting  half.  •  On  November  18, 
1893,  J.  R.  Patty  conveyed  all  his  interest  in  lots  3,  11,  6,  9  (intended 
for  10)  and  15,  to  S.  E.  Carter  and  Jo  Abbott.  December  15,  1896,  Jo 
Abbott  conveyed  his  one-third  interest  in  lots  6,  10  and  15  to  S.  E. 
Carter,  in  consideration  that  said  S.  E.  Carter  assumed  to  pay  the 
$1500  note  given  by  Abbott  to  J.  R.  Patty  (the  Carter  note  having 
been  paid) ;  also  Carter  was  to  pay  off  all  debts  of  the  late  firm  of  S. 
E.  Carter  &  Co.,  having  been  composed  of  S.  E.  Carter  and  Jo  Abbott 

"On  December  26,  1896,  T.  A.  Alston  filed  suit  No.  3350  in  the 
District  Court  of  Hill  County,  Texas,  against  Jo  Abbott  on  the  $1500 
note  given  by  Abbott  to  J.  R.  Patty  for  part  purchase  money  on  one- 
third  lot  6,  block  1,  and  to  foreclose  the  vendor's  lien  on  said  lot.  De- 
fendant Abbott  filed  answer  setting  up  the  fact  that  he  had  sold  his 
undivided  one-third  interest  in  lots  6,  10  and  15  in  block  1  of  the 
town  of  Hillsboro  to  S.  E.  Carter,  in  consideration  that  Carter  should 
pay  the  $1500  note  sued  on,  and  having  failed  to  do  so,  he,  Abbott, 
had  an  equitable  and  vendor's  lien  on  said  undivided  one-third  of  said 
lots  6,  10  and  15  in  block  1,  to  secure  the  payment  of  the  note  sued 
on  by  the  plaintiff.  S.  E.  Carter  and  J.  R.  Patty  were  made  parties 
to  said  suit.  Plaintiff  amended  his  petition,  setting  up  the  facts 
pleaded  by  defendant  Abbott  against  Carter,  and  prayed  for  judgment 
foreclosing  lien  on  an  undivided  one-third  of  lots  6,  10  and  15  in 
block  1. 

"On  March  2,  1899,  judgment  was  rendered  in  said  cause  No.  3350 
in  favor  of  plaintiff  and  against  the  defendants  Jo  Abbott  and  S.  E. 
Carter  for  the  sum  of  $2575,  and  a  foreclosure  of  vendor's  lien  on  said 
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undivided  one-third  of  lots  6, 10  and  15  in  block  1.  On  April  11,  1899, 
an  order  of  sale  was  issued  in  said  cause  under  which  the  sheriff  of  Hill 
County,  on  May  2, 1899,  sold  said  undivided  one-third  of  said  lots  6,  10 
and  15  to  T.  A.  Alston  for  the  sum  of  $700,  and  executed  a  deed  there- 
for, which  was  duly  recorded. 

"On  July  20,  1897,  T.  A.  Alston  filed  suit  No.  3456  in  the  District 
Court  of  Hill  County  on  the  $6000  note  executed  by  J.  R.  Patty  on  Janu- 
ary 27,  1890,  against  J.  E.  Patty  for  the  debt  and  for  foreclosure  of  the 
deed  of  .trust  lien  on  lots  4,  6,  10  and  15,  in  block  1,  Hillsboro,  and  sev~ 
eral  other  tracts  of  land  in  Hill  Comity,  Texas,  executed  by  J.  R.  Patty 
to  S.  C.  XTpshaw  to  secure  the  payment  of  said  note,  against  J.  R.  Patty, 
6.  D.  Tarlton,  J.  R.  Thompson,  W.  S.  Terry,  Terry  Lewis  and  Joe 
Redding.  October  15,  1898,  judgment  was  rendered  in  favor  of  plain- 
tiff  for  $840.35  against  J.  R.  Patty  and  foreclosure  of  lien  on  lots  6,  10 
and  15,  block  1,  as  well  as  other  property.  October  15,  1898,  an  order 
of  sale  was  issued  on  said  judgment,  directing  the  sheriff  to  sell  the  lands 
therein  described,  including  said  lots  6,  10  and  15,  in  block  1,  which 
lots  were  by  said  sheriff  advertised  and  sold  on  March  6,  1899,  to  de- 
fendant R.  M.  Vaughan  for  the  sum  of  $500. 

'The  parties  to  the  first  cause  No.  3350  foreclosing  the  $1500  note 
lien,  among  others,  were  S.  E.  Carter,  Fred  Quickenstedt  and  J.  R, 
Patty.  These  were  parties  to  the  second  cause  No.  3456  foreclosing  the 
$6000  lien  note.  They  and  the  plaintiff,  Alston,  were  the  only  parties 
who  had  any  interest  in  this  property,  all  being  before  the  court  claim- 
ing under  common  source  of  title.  The  conclusions  of  fact  show  a  com- 
plete chain  of  title  from  the  common  source  of  title  down  to  appellee 
Vaughan;  and  further  show  that  the  two  liens  were  upon  the  same 
property,  lots  6,  10  ahd  15,  and  that  the  two  liens  were  held  by  appel- 
lant, Alston,  when  each  of  said  suits  were  filed;  that  at  the  first  sale 
the  entire  fee  simple  title  was  offered  for  sale  and  sold,  and  purported 
to  be  conveyed  by  the  sheriff's  deed,  and  that  appellee  Vaughan  bought 
under  the  superior  lien  at  the  first  sale,  and  appellant  bought  under  hip 
junior  lien  at  the  sale  made  subsequent  to  appellee's  purchase." 

The  original  plaintiffs  having  been  disposed  of  my  compromise,  and 
the  other  defendants  having  disclaimed,  the  real  controversy  on  the  trial 
below  was  whether  the  appellant,  Alston,  as  intervener,  should  recover 
a«n  undivided  one-third  of  said  lots  6, 10  and  15,  claimed  hy  him  through 
the  foreclosure  sale  made  under  the  order  of  sale  issued  in  cause  No. 
3350,  as  against  the  title  of  appellee  Vaughan  to  the  entire  lots,  claimed 
by  him  through  the  first  foreclosure  sale  made  under  order  of  sale  issued 
in  cause  No.  3456 ;  appellant  Alston  having  been  plaintiff  and  the  owner 
and  holder  of  the  debt  and  lien  foreclosed  in  each  case,  when  the  first 
suit  was  filed  on  December  26, 1896. 

We  are  of  opinion  that  the  cases  of  Vino  v.  Gibson,  85  Texas,  432,  and 
City  of  Houston  v.  Bartlett,  29  Texas  Civ.  App.,  27,  68  S.  W.  Rep.,  730, 
are  decisive  of  the  question  involved  in  this  appeal,  and  that  the  judg- 
ment of  the  court  below  must  be  affirmed.    The  appellant,  Alston,  in 
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this  c^se  was  the  owner  and  holder  of  two  notes,  the  payment  of  each 
being  secured  by  liens  upon  the  lots  in  controversy.  One  of  these  notes 
was  for  $6000,  and  secured  to  be  paid  by  the  deed  of  trust  executed  to 
Upshaw,  as  trustee,  on  the  entire  three  lots  in  controversy.  The  other 
was  for  the  sum  of  $1500,  and  secured  by  vendor's  lien  on  an  undivided 
one-third  of  the  lots  in  controversy.  Appellant  brought  separate  suits 
on  these  notes  in  the  District  Court  of  Hill  County  and  prosecuted  both 
to  final  judgment,  together  with  a  foreclosure  of  the  respective  liens 
given  to  secure  said  notes.  In  these  suits  all  the  parties  who  had  any 
interest  in  the  property  upon  which  the  liens  Were  foreclosed  were  par- 
ties thereto,  claiming  under  a  common  source.  On  the  15th  day  of 
October,  1898,  appellant  caused  an  order  of  sale  to  be  issued  in  cause 
No.  3456,  wherein  the  lien,  created  by  reason  of  the  deed  of  trust  exe* 
cuted  to  Upshaw,  was  foreclosed,  and  the  entire  lots  6,  10  and  15,  in 
block.  1,  were  thereby  seized  and  advertised  for  sale.  On  the  6th  day  of 
March,  1899,  at  the  instance  of  appellant,  all  of  said  lots  6, 10  and  15  in 
block  1  were  sold  at  public  sale,  under  said  order  of  sale,  to  appellee, 
Vaughan,  for  the  sum  of  $500,  which  was  by  him  paid  cash.  After  this 
and  on  the  11th  day  of  April,  1899,  appellant  caused  an  order  of  sale 
to  be  issued  on  his  judgment  in  cause  No.  3350,  wherein  his  vendor's 
lien  was  foreclosed  on  an  undivided  one-third  of  said  lots  6,  10  and  15 
in  block  1,  and  said  interest  advertised  for  sale.  On  the  2d  day  of  May, 
1899,  the  sheriff  sold  said  undivided  one-third  of  said  lots  at  public 
auction  under  said  order  of  sale,  and  appellant  became  the  purchaser 
thereof  at  such  sale  at  a  bid  of  $700.  It  is  not  contended  that  the  price 
paid  by  appellee  Vaughan  for  the  entire  property  was  not  a  fair  and 
adequate  consideration  for  the  same.  Nor  is  there  anything  in  the  rec- 
ord tending  to  impeach  the  fairness  of  the  sale  or  appellee's  good  faith 
in  making  the  purchase.  That  he  was  induced  to  believe  by  the  con- 
duct of  appellant  and  the  judgment  and  order  of  sale  under  which  he 
bought,  that  in  his  purchase  he  was  acquiring  the  title  to  the  entire 
three  lots,  seems  clear.  In  ascertaining  the  character  of  property  and 
the  interest  therein  to  be  sold,  appellee  was  not  required  to  look  beyond 
the  judgment  and  order  of  sale  under  which  he  bought.  Eeferring  to 
this  source  of  information,  it  appeared  that  the  whole  of  said  property 
was  offered  for  sale  without  any  reservation  or  mention  of  any  other 
claim  or  lien  held  by  appellant  thereon.  It  seems  to  be  the  settled  doc- 
trine of  this  State  that  when  a  person  holds  two  claims  secured  by  liens 
on  the  same  land  and  a  foreclosure  of  one  of  said  liens  is  obtained  by 
him  and  the  property  sold  thereunder,  the  purchaser  takes  the  land  dis- 
charged of  the  other  lien,  and  acquires  the  title  of  both  plaintiff  and 
'clefendant  in  the  judgment.  This  is  true  although  the  purchaser  payB 
less  than  the  actual  value  of  the  land  and  has  notice  at  the  time  of  his 
purchase  of  the  existence  of  such  other  outstanding  lien  in  favor  of  the 
judgment  creditor  at  whose  instance  the  sale  is  made.  Vieno  v.  Gibson, 
85  Texas,  432;  City  of  Houston  v.  Bartlett,  29  Texas  Civ.  App.,  27, 
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68  S.»  W.  Eep.,  730,  above  mentioned  and  cases  therein  cited.    The  doc- 
trine seems  well  supported  by  authority. 

That  J.  B.  Patty  owned  only  an  undivided  half  interest  in  the  prop- 
erty, and  that  other  defendants  in  the  foreclosure  proceedings  owned 
the  other  half,  does  not,  in  our  opinion,  alter  the  rule.  Appellant,  as 
stated  above,  was  the  owner  and  holder  of  both  liens  at  the  time  of  appel- 
lee's purchase  under  the  first  foreclosure  sale.  The  deed  of  trust  creat- 
ing the  lien  under  which  the  first  foreclosure  was  had,  purported  to 
convey  the  entire  three  lots.  Abbott  had  sold  to  S.  E.  Carter,  and  all 
the  necessary  parties,  who  had  any  claim  or  title  to  the  lots,  were  parties 
to  said  foreclosure  suit.  There  was  no  reservation  of  the  lien  foreclosed 
under  which  appellant  bought,  and  no  mention  made  thereof  in  the  judg- 
ment of  foreclosure  under  which  appellee  purchased.  The  entire  prop- 
erty was  offered  for  sale  under  the  first  foreclosure  by  the  procurement 
of  appellant  himself,  and  he  was  thereafter  estopped  to  assert,  as  against 
appellee,  any  other  lien  he  may  have  had  at  that  time  upon  the  property, 
although  appellee  had  notice  of  the  suit  of  foreclosure  upon  such  other 
lien  before  and  at  the  time  he  bought.  While  it  is  true  that  appellant 
had  two  separate  and  distinct  liens  upon  the  parcels  of  land  sold,  and 
one  of  said  liens  was  only  on  a  part  of  said  land,  yet  having  obtained 
judgment  foreclosing  said  liens  in  different  suits  filed  by  him,  he  could 
only  have  one  foreclosure  sale,  and  having  sold  the  land  under  the  first 
or  prior  lien,  all  the  title  passed  and  vested  in  the  purchaser  thereof,  and 
daid  land  was  thereby  freed  from  any  other  lien  held  by  appellant. 

It  is  believed  the  case  under  consideration  is  not  distinguishable  in 
principle  from  the  cases  cited  above,  and  so  believing,  the  judgment  of 
the  court  below  is  affirmed 

Affirmed, 

Writ  of  error  refused. 
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WE8TERN    TJXIOX    TELEGRAPH    COMPANY    V.    A.    J.    BYRD. 

Decided  February  20,  1904. 

1w— Telegraph  Company— Delivery  of  Message— Pleading  and  Proof. 

Where  plaintiff's  suit  was  based  upon  a  contract  to  transmit  and  deliver 
a  message  to  his  wife  in  the  town  of  C.f  and  the  breach  alleged  was  .a  failure 
to  so  transmit  the  ^message  with  due  diligence,  and  it  was  not  alleged  that 
defendant  company  undertook  to  deliver  the  message  to  the  wife  at  her  home, 
two  and  one-half  miles  from  C,  a  recovery  could  not  be  had  upon  proof 
showing  that  the  agent  receiving  the  message  for  transmission  was  told 
that  the  wife  lived  two  and  one-half  miles  out  in  the  country,  and  that,  had 
the  message  been  more  promptly  transmitted  to  C,  the  agent  there  would 
have  gotten  it  out  to  the  wife  in  time  for  her  to  have  caught  the  next  train 
and  so  been  present  at  her  father's  funeral. 

2*— Same — Variance. 

Plaintiff  n\ust  recover  upon  the  contract  as  alleged,  and  proof  showing 
a  contract  essentially  different  from  the  one  pleaded  will  not  authorise  a 
Judgment  in  his  favor. 

Appeal  from  the  District  Court  of  Hopkins.  Tried  below  before 
Hon.  H.  C.  Connor. 

N.  L.  Lindsley  and  Oeo.  H.  Fearons,  for  appellant. 
C.  0.  James,  for  appellee. 

TALBOT,  Associate  Justice. — This  action  was  brought  by  the  ap- 
pellee to  recover  of  the  appellant  damages  for  mental  anguish  alleged 
to  have  been  suffered  by  his  wife,  Ellen  M.  Byrd,  on  account  of  the  fail- 
ure of  appellant  to  transmit  and  deliver  to  her  a  telegram  announcing 
the  death  of  her  father,  in  consequence  of  which  shVwas  deprived  of  tbfe 
consolation  of  being  present  at  his  burial  and  seeing  him  before  his 
interment.  The  case  was  tried  by  the  court  without  a  jury  and  resulted 
in  a  judgment  for  appellee  in  the  sum  of  $300.  Mrs.  Byrd's  father, 
Robert  Wells,  and  her  brother,  Tom  Wells,  were  living  two  miles  south 
of  Bells,  Texas,  and  Mrs.  Byrd  was  living  two  and  a  half  miles  from  the 
town  of  Como,  Texas.  On  Saturday,  March  8, 1902,  at  3  o'clock  p.  m., 
her  father  died  suddenly  at  his  home,  and  at  8 :40  o'clock  p.  m.  on  the 
evening  of  that  day  Tom  Wells  delivered  a  telegram  to  appellant's  agent 
at  Bells,  to  be  transmitted  to  his  sister,  Mrs. 'Byrd,  at  Como,  Texas. 
The  telegram  read  as  follows :  "To  Mrs.  Ellen  M.  Byrd,  Como,  Texas : 
Father  died  at  3  p.  m.  to-day ;  burial  at  4  p.  m.  Saturday.     Tom  Wells.** 

Under  the  regulations  of  the  telegraph  company,  the  office  hours  for 
the  transmission  of  business  at  Como  were  from  8  o'clock  a.  m.  to  8 
o'clock  p.  m.  during  the  week  days,  and  from  8  o'clock  a.  m.  to  10 
o'clock  a.  m.  and  from  4  o'clock  p.  m.  to  6  o'clock  p.  m.  on  Sundays.  At 
the  time  the  message  was  delivered  to  appellant's  agent  at  Bells  the 
office  at  Coiao  was  closed,  and  the  same  was  not  transmitted  and  received 
by  the  agent  at  Como  until  about  10  o'clock  a.  m.  the  next  day.  The 
agent  of  appellant  at  Como  was  a  cousin  of  appellee,  and  when  the 
message  was  received  by  him  he  went  out  to  see'  if  he  could  find  some 
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one  by  whom  he  could  send  it  to  appellee's  wife,  and  in  about  ten  or 
fifteen  minutes  thereafter  found  appellee's  brother,  who  had  just  arrived 
in  town,  and  he  delivered  the  message  to  him,  with  the  request  to  carry 
it  to  appellee's  home  and  deliver  it  to  his  wife.  Appellee's  brother 
received  the  message  and  delivered  it  to  Mrs.  Ellen  Byrd  at  her  home, 
about  two  and  one-half  miles  from  Como,  at  15  minutes  before  11  o'clock 
that  morning.  The  only  train  passing  Como  by  which  Mrs.  Byrd  could 
have  reached  Bells  in  time  to  attend  her  father's  burial  left  there  at 
11:35  o'clock  the  morning  she  received  the  telegram,  and  she  did  not 
have  time,  after  getting  the  message,  to  go  to  Como  and  catch  that 
train. 

Appellee's  suit  is  based  upon  an  alleged  breach  of  the  contract  to 
promptly  transmit  the  message  to  Como.  He  alleges  that  after  the 
death  of  his  wife's  father  her  brother,  Tom  Wells,  delivered  to  appellant 
at  Bells,  Texas,  the  telegram  for  transmission  and  delivery,  paying  the 
charges  demanded  therefor;  that  defendant  accepted  the  telegram/ and 
undertook  and  agreed  to  promptly  transmit  and  deliver  it  to  appellee'* 
wife  at  Como,  in  Hopkins  County,  Texas.  Appellee's  petition  contained 
other  necessary  allegations,  but  none  attempting  to  show  a  breach  of 
appellant's  contract,  other  than  a  failure  on  its  part  to  transmit  with 
proper  diligence  the  telegram  to  Como. 

Upon  the  trial  the  appellee  was  permitted  to  prove  by  Tom  Wells, 
over  the  objections  of  appellant,  that  at  the  time  he  delivered  the  tele- 
gram to  appellant's  agent  at  Bells  he  told  the  agent  where  his  sister 
lived ;  that  she  lived  two  or  three  miles  from  Como,  and  asked  the  agent 
if  he  should  pay  him  extra  money  to  deliver  the  message ;  that  the  agent 
said,  "No ;  I  reckon  that  will  not  be  necessary."  The  trial  judge  reduced 
his  conclusions  of  fact  and  law  to  writing,  and  it  appears  therefrom 
that  he  reached  the  conclusion,  inasmuch  as  the  agent  at  Como  went 
out,  after  the  telegram  was  received  by  him,  and  found  some  one  by 
whom  the  same  could  be  and  was  conveyed  to  Mrs.  Byrd  at  her  home, 
that  if  said  telegram  had  been  promptly  transmitted  to  Como  Sunday 
morning  said  agent  would  have  delivered  it  in  time  for  Mrs.  Byrd  to 
have  caught  the  train  at  Como  and  reached  Bells  in  time  to  have 
attended  her  father's  funeral ;  or  that  if  the  testimony  did  not  authorize 
that  conclusion,  he  could  have  notified  the  sending  office  of  the  required 
extra  charge,  and  received  an  answer  (which,  considering  the  testimony 
of  Tom  Wells,  would  have  guaranteed  the  extra  charge)  in  plenty  time 
for  him  to  have  sent  the  message  to  Mrs.  Byrd  and  enabled  her  to  catch 
the  train. 

The-  correctness  of  the  court's  ruling  in  admitting  the  testimony  of 
Tom  Wells,  above  quoted,  and  rendering  judgment  for  the  appellee,  is 
challenged  on  the  ground  that  the  allegations  of  appellee's  petition  did 
not  authorize  either.  This  contention  is  believed  to  be  correct  and 
must  be  sustained.  Appellee's  suit  is  predicated  upon  a  contract  to 
transmit  and  deliver  the  message  to  his  wife  in  the  town  of  Como,  Texas. 
The  breach  alleged  is  the  failure  to  so  transmit  said  message  with  proper 
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diligence  and  dispatch.  It  is  not  alleged  that  appellant  undertook  or 
agreed  to  deliver  the  message  to  Mrs.  Byrd  at  her  home  two  and  one-half 
miles  from  Como,  or  at  any  other  place,  except  in  Como.  If  it  be  con- 
ceded that  the  conversation  between  Tom  Wells  and  appellant's  agent 
at  Bells,  when  the  message  was  delivered  to  the  agent,  constituted  an 
agreement  on  the  part  of  the  telegraph  company  to  transmit  the  message 
to  Como,  and  to  deliver  the  same  to  Mrs.  Byrd  at  her  home  in  the 
country,  still  the  facts  were  not  alleged  and  appellant  apprised  by  appel- 
lee's pleadings  that  such  an  agreement  would  be  relied  on  and  a  recovery 
sought  upon  that  ground*  Without  proper  allegations  such  testimony 
was  inadmissible,  and,  being  admitted,  furnished  no  basis  for  a  judg- 
ment. A  judgment  must  be  supported  by  both  allegations  and  proof. 
The  absence  of  either  is  fatal  to  the  judgment.  It  is  elementary  that 
one  suing  upon  a  contract  must  recover  upon  the  contract  alleged.  If  lie 
proves  a  contract  essentially  different  from  that  alleged,  he  is  not  enti- 
tled to  recover.  Morris  v.  Kasling,  79  Texas,  145;  Gammage  v.  Alex- 
ander, 14  Texas,  418;  Western  U.  TeL  Co.  v.  Smith,  88  Texas,  9,  30 
S.  W.  Rep.,  549. 

In  the  case  of  the  Western  U.  Tel.  Co.  v.  Swearingen,  95  Texas,  420, 
67  S.  W.  Rep.,  767,  it  was  alleged  in  effect  that  the  plaintiff's  son  had 
been  killed  in  Fort  Worth,  and  the  wife  of  the  deceased  caused  a  tele- 
gram to  be  delivered  to  the  company's  agent  at  that  place,  to  be  trans- 
mitted and  delivered  to  plaintiff  at  Comanche.  The  company  received 
the  message  August  1st,  and  agreed  to  deliver  the  same  at  Comanche. 
It  reached  the  Comanche  office,  and  the  agent  there  upon  inquiry  ascer- 
tained that  plaintiff  was  at  his  home,  six  or  seven  miles  from  the  city 
of  Comanche,  but  that  one  of  plaintiff's  neighbors  was  in  town,  and 
informed  the  agent  that  he  would  carry  and  deliver  the  message  to 
plaintiff  the  same  evening,  or  pay  any  charges  for  such  delivery.  That 
the  agent  refused  to  deliver  the  telegram  to  such  neighbor,  or  tell  him 
the  contents  of  it,  and  refused  to  in  any  way  deliver  it  to  plaintiff. 
That  his  neighbor  was  a  reliable  man,  and  the  agent  did  not  refuse  to 
deliver  it  to  him  because  of  any  distrust  of  him.  That  the  agent  then 
sent  an  office  message  to  its  Fort  Worth  office,  stating  the  fact  that 
plaintiff  lived  seven  miles  in  the  country  and  that  an  extra  charge  must 
be  paid  for  the  delivery  of  the  message;  that  upon  the  receipt  of  this 
notice  the  agent  at  Fort  Worth  guaranteed  the  additional  charge,  but 
the  defendant  still  failed  to  deliver  the  message  until  August  4th.  No 
evidence  was  introduced  to  show  that  plaintiff's  neighbor,  referred  to  in 
the  petition,  proposed  to  the  company's  agent  to  pay  the  cost  of  sending 
the  telegram  to  plaintiff  at  his  home,  and  no  attempt  was  made  to  prove 
the  allegation  that  the  cost  of  a  delivery  was  guaranteed  by  the  party 
^  who  sent  the  message.    Under  these  pleadings,  and  the  proof,  Judge 

Williams,  speaking  for  the  court,  says :    'The  recovery,  therefore,  must 
be  sustained,  if  at  all,  upon  the  failure  of  the  company  to  send  out  the 
'  message  by  Griffith,  the  neighbor,  or  to  deliver  it  in  some  other  way. 
The  insuperable  objection  to  a  recovery  upon  either  ground  is,  that  the 
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undertaking  of  defendant  upon  receipt  of  the  telegram  as  alleged  in 
the  petition  was  to  deliver  to  plaintiff  at  Comanche,  and  not  to  send  it 
to  him  at  his  home,  if  delivery  could  not  be  made  at  Comanche.  As 
no  duty  was  alleged  to  deliver  at  plaintiff's  home,  its  refusal  to  send  the 
message  by  Griffith  or  otherwise  would  not,  under  the  facts  stated  in 
the  pleadings,  give  rise  to  a  cause  of  action." 

And  so  in  this  case  no  duty  was  alleged  to  deliver  the  message  to 
Mrs.  Byrd  at  her  home.  The  contract  alleged  was  an  undertaking  on 
the  part  of  the  company  to  deliver  the  telegram  at  Como.  .The  uncon- 
troverted  evidence  shows  that  Mrs.  Byrd  was  not  in  Como  when  the 
telegram  was  received  there,  and  was  not  there  at  any  time  that  day 
before  the  train  passed  which  she  should  have  taken  in  order  to  reach 
Bells  in  time  to  be  present  at  her  father's  funeral.  ,  Had  she  been  in 
Como  when  the  message  was  received  there,  it  would  have  been  delivered 
in  ample  time  for  her  to  have  taken  the  first  train  to  Bells.  The  cause 
of  action  shown  by  the  petition  is  not  sustained  by  the  evidence,  and 
the  judgment  of  the  court  below  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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C.  C.  Slaughter  v.  Coke  County. 

Decided  February  21,  1904. 

1. — Bona  Fide  Purchaser  Under  Executory  Contract — Legal  Title — Fraud. 

Where  the  original  vendor  of  land  brought  suit  for  it  and,  in  effect,  to 
rescind  an  executory  contract  of  sale  thereof,  the  defendant,  who  had  pur- 
chased from  the  vendee  in  such  contract,  was  not  entitled  to  defend  as  an 
innocent  purchaser,  as  against  fraud  of  his  vendor  in  the  procurement  of 
the  contract,  since  he  was  not  a  purchaser  of  the  legal  title.  Following 
York  v.  McNutt,  16  Texas,  13,  and  National  Oil  Co.  v.  Teel,  95  Texas,  586. 

2. — Same— Purchaser  of  Equitable  Title. 

Where  the  purchase  is  only  of  the  equitable  title,  it  is  taken  with  ali  its 
imperfections  and  equities,  notwithstanding  a  valuable  consideration  may 
have  been  given,  and  there  may  have  been  no  notice  of  the  equity  or  defense 
against  the  title. 

Zd — 8am©— Purchaser  Under  Quitclaim  Deed. 

Under  a  deed  by  which  the  grantor  "bargains,  sells  and  transfers  all  my 
[his]  right,  title,  interest  and  claim"  in  and  to  the  land,  with  warranty 
restricted  to  adverse  claims  through  or  under  the  grantor,  the  grantee  takes 
only  such  title  as  the  grantor  had,  and  must  be  denied  the  benefits  of  a  plea 
of  bona  fide  purchaser.    Following  Hunter  v.  Eastham,  95  Texas,  651. 

4- — Agency — Proof  of— Commissions  Paid. 

Upon  the  issue  of  whether  or  not  K.  was  the  agent  of  a  county  in  a  sale 
of  its  school  lands  it  was  competent  to  show  that  the  county  paid  him  $300 
as  commissions  for  making  the  sale. 

5.— Charge  Excluding  Evidence. 

Complaint  of  the  admission  of  certain  testimony  is  unavailing  where  the 
court  expressly  Instructed  the  jury  not  to  consider  such  evidence. 

6v— Laches— Action  for  Rescission. 

In  an  action  to  rescind  a  land  contract  for  fraud,  brought  within  four 
years  from  the  making  thereof,  and  in  which  it  was  not  shown  when  the 
vendor  was  apprised  of  the  fraud,  a  plea  of  laches  presented  no  defense,  and 
there  was  no  error  in  the  court's  refusal  to  submit  it  to  the  jury. 

7. — Charge— I  nvited  Error. 

Appellant  can  not  complain  that  the  trial  court  submitted  to  the  jury 
special  instructions  requested  by  himself. 

8.— Trial— Juryman  Asleep. 

Complaint  is  unavailing  that  one  of  the  jurors  slept  throughout  the 
greater  part  of  the  argument  of  appellant's  counsel  where  counsel  made  no 
request  to  have  the  juror  awakened. 

9. — Rescission*— Equitable  Relief — Trespass  to  Try  Title. 

In  an  action  of  trespass  to  try  title  involving  the  rescission  of  a  contract 
made  by  plaintiff,  the  equities  growing  out  of  the  transaction  are  not  to  be 
controlled  absolutely  by  the  provisions  of  the  statute  with  reference  to  the 
formal  action  of  trespass  to  try  title,  and  hence  it  was  not  error,  where  there 
was  a  judgment  for  the  plaintiff  in  such  an  action,  with  judgment  for  defend- 
ant for  recovery  back  of  purchase  money  paid,  for  the  court  to  allow  interest 
on  the  purchase  money,  although  interest  had  not  been  prayed  for  or  ten- 
dered. 

Appeal  from  the  District  Court  of  Mitchell.  Tried  below  before 
Hon.  James  L.  Shepherd. 

0.  0.  Wright  and  K.  R.  Craig,  for  appellant. 

F.  L.  Snodgrass,  for  appellee. 

SPEER,  Associate  Justice. — On  July  1,  1899,  Coke  County,  acting 
through  her  Commissioners  Court,  entered  into  the  following  contract 
with  R.  S.  Ferrel,  to  wit : 
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"State  of  Texas,  County  of  Coke.  Know  all  men  by  these  presents, 
that  this  contract  of  sale,  made  and  entered  into  this  the  1st  day  of 
July,  1899,  by  and  between  the  County  of  Coke,  State  of  Texas,  acting 
by  and  through  her  county  judge,  M.  H.  Davis,  by  virtue  of  an  order 
of  the  Commissioners  Court  of  the  said  Coke  County,  Texas,  issued  at 
the  special  term  of  said  Commissioners  Court,  in  Robert  Lee,  Texas, 
on  the  27th  day  of  June,  1899,  of  which  the  following  is  a  true  copy : 
'Court  met  pursuant  to  adjournment  June  27,  1899.  Present  and  pre- 
siding the  same  as  yesterday ;  when  the  following  proceedings  were  had 
and  ordered  spread  upon  the  minutes  of  this  court :  It  is  ordered  by  the 
court  that  the  proposition  of  purchase  of  the  Coke  County  school  leagues 
Nob.  125,  126,  127  and  128,  situated  in  Cochran  County,  Texas,  be- 
longing to  the  school  fund  of  the  said  Coke  County,  Texas,  for  the 
sum  of  $14,000  on  contract  for  deed,  payable  on  or  before  twenty  years* 
time,  with  interest  at  the  rate  of  5  per  cent  per  annum ;  interest  pay- 
able semiannually  in  advance,  be  and  the  same  is  hereby  accepted, 
and  the  Hon.  County  Judge,  M.  H.  Davis,  is  tereby  authorized  and 
empowered  to  close  said  sale.  Approved,  M.  H.  Davis,  County  Judge/ 
Said  vendor  is  hereinafter  styled  party  of  the  first  part,  and  B.  S.  Fer- 
rel,  of  the  county  of  Tarrant,  and  State  of  Texas,  hereinafter  styled 
party  of  the  second  part,  witnesseth :  For  the  considerations  hereinafter 
named,  the  party  of  the  first  part,  by  the  terms  hereof,  contracts  the 
sale  of  the  lands' belonging  to  the  school  fund  of  said  Coke  County, 
Texas,  situated  in  Cochran  County,  Texas,  to  the  party  of  the  second 
part,  the  same  being  known  and  described  as  school  leagues  Nob.  125, 
126,  127  and  128,  each  of  4428  acres,  aggregating  in  all  17,712  acres 
of  land,  for  the  sum  of  $14,000,  paid  and  to  be  paid  as  follows,  to  wit: 
The  sum  of  $2000  cash  in  hand,  the  receipt  of  which  is  hereby  acknowl- 
edged, and  the  sum  of  $12,000  or  any  part  thereof  upon  any  interest- 
paying  date  in  sums  of  $1000;  on  or  before  twenty  years  after  date  of 
this  contract,  with  interest  at  the  rate  of  5  per  cent  per  annum ;  interest 
payable  semiannually  in  advance  on  or  before  the  1st  day  of  July,  1899, 
in  the  sum  of  $300,  and  $300  on  or  before  the  1st  day  of  January,  1900, 
and  $300  on  or  before  the  first  day  of  each  succeeding  July  and  Jan- 
uary. Said  interest  in  full  shall  be  paid  unless  said  party  of  the  second 
part,  or  his  legal  heirs  or  assigns,  has  paid  part  of  said  principal  as 
herein  contracted,  in  which  event  said  5  per  cent  per  annum  shall  be 
calculated  upon  the  amount  remaining  unpaid.  And  it  is  specially 
provided  that  should  the  party  of  the  second  part  or  his  legal  heirs  or 
assigns  fail  or  refuse,  for  sixty  days  after  any  one  semiannual  interest 
becomes  due,  to  pay  the  same,  then  this  obligation  to  become  null  and 
void  and  of  no  binding  force  and  effect  upon  either  party  hereto,  and 
air  improvements  and  appurtenances  situated  upon  the  said  premise* 
shall  then  become  the  property  of  the  said  Coke  County,  Texas,  or  her 
legal  assigns,  and  the  party  of  the  first  part  may  re-enter  and  take  pos- 
session of  said  premises,  and  hold  as  in  her  former  estate,  and  thereupon 
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this  contract  of  sale  and  everything  herein  contained  shall  cease  and  be 
null  and  void,  and  all  claims  for  money  paid  npon  this  contract, 
whether  as  principal  or  interest,  shall  be  forfeited  to  the  party  of  the 
first  part,  and  all  claims  for  damages  by  reason  of  such  re-entry  being 
hereby  expressly  waived  by  the  party  of  the  second  part,  and  the  party 
of  the  first  part  shall  have  no  rights  thereunder  for  a  specific  per- 
formance hereof. 

"To  have  and  to  hold  the  above  and  foregoing  described  premises, 
together  with  all  and  singular  the  rights  and  appurtenances  thereto  in 
anywise  belonging,  unto  the  party  of  the  second  part,  his  heirs  and  as- 
signs forever;  when  the  whole  of  said  principal  and  interest  has  been 
fully  paid.  The  said  party  of  the  first  part  agrees  and  binds  said  Coke 
County,  himself  and  successors  in  office,  to  make  good  and  valid  fee 
simple  title  to  above  and  foregoing  described  lands  to  second  party,  and 
warrant  and  defend  all  and  singular  the  said  premises  unto  the  said 
party  of  the  second  part,  his  heirs  and  assigns,  against  all  persons 
whomsoever  lawfully  claiming  or  to  claim  the  same  or  any  part  thereof, 
when  the  whole  of  said  principal  and  interest  as  herein  contracted  has 
been  fully  paid, 

"In  testimony  whereof,  witness  our  hands,  in  the  capacity  and  office 
herein  stated,  at  Kobert  Lee,  Coke  County,  Texas,  this  the  14th  day  of 
August,  1899. 

"J.  H.  Burroughs, 
"County  Commissioner  Pre.  No.  1. 

"J.  C.  Newton, 
"County  Commissioner  Pre.  No.  3. 

"G.  W.  Payne, 
"County  Commissioner  Pre.  No.  4. 
"County  Commissioners  of  Coke  County,  Texas. 

"E.  S.  Ferbel." 

This  contract  was  acknowledged  by  the  several  parties  signing  the 
same  at  about  the  date  of  its  execution.  Subsequently,  on  to  wit, 
August  26, 1899,  B.  S.  Ferrell  executed  and  delivered  to  C.  C.  Slaughter, 
the  appellant,  the  following  deed  of  conveyance  to  said  land: 

"The  State  of  Texas,  County  of  Tarrant.  Know  all  men  by  these 
presents:  That  I,  R.  S.  Ferrel,  of  the  county  of  Tarrant  and  State 
of  Texas,  for  and  in  consideration  of  the  sum  of  $100,  and  other  val- 
uable considerations  thereto  moving,  the  receipt  of  which  is  hereby  ac- 
knowledged; to  me  in  hand  paid  by  C.  C.  Slaughter,  of  the  county  of 
Dallas,  and  State  of  Texas,  have  bargained,  sold  and  transferred,  and 
by  these  presents  do  sell,  bargain  and  transfer'  unto  the  said  C.  C. 
Slaughter,  all  my  right,  title,  interest  and  claims  in  and  to  all  those 
certain  tracts  or  parcels  of  land,  situated  in  Cochran  County,  Texas, 
and  known  and  described  as  follows,  to  wit:    All  that  certain  tract  or 
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parcel  of  land  known  and  described  as  the  Coke  County  school  league, 
and  numbered  127,  128;  each  of  4428  acres,  and  aggregating  in  all 
17,712  acres  of  land;  the  same  being  the  land  transferred  to  me  by  the 
county  commissioners  of  Coke  County,  Texas,  by  virtue  of  an  order 
issued  out  of  the  Commissioners  Court  of  the  said  Coke  County,  tfexas, 
passed  at  an  extra  call  session  of  said  court  on  the  27th  day  of  June, 
1899,  and  duly  recorded  in  the  minutes  of  the  said  Commissioners 
Court  of  the  said  Coke  County,  Texas,  in  book  volume  2,  on  page  No. 
92,  and  also  by  virtue  of  an  order  of  'approval  of  sale'  as  made  to  B.  S. 
Ferrel,  passed  at  the  regular  term  of  said  Commissioners  Court,  on 
the  14th  day  of  August,  1899,  and  duly  recorded  in  the  minutes  of 
said  court  in  book  volume  2,  page  — ,  and  to  which  orders,  and  contract 
for  deed  duly  signed  and  executed  by  said  K.  S.  Ferrel,  reference  is 
here  made  for  a  more  specific  description  of  said  land,  and  same  is 
made  a  part  of  this  contract.  Also,  all  that  certain  tract  or  parcel 
of  land  known  and  described  as  the  Brewster  County  school  leagues, 
and  numbered  93,  94,  95  and  96;  each  of  4428  acres;  aggregating  in 
all  17,712  acres  of  land,  being  the  same  land  conveyed  to  me  by  the 
county  judge  of  said  Brewster  County,  Texas,  by  virtue  of  an  order 
issued  out  of  the  Commissioners  Court  of  said  BrewBter  County,  Texas, 
as  entered  upon  the  minutes  of  said  Commissioners  Court  of  said  Brews- 
ter County,  Texas,  and  duly  recorded  in  book  vol.  — ,  page  No.  — ,  and 
transferred  to  me  by  the  county  judge  the  4th  day  of  August,  1899, 
by  contract  for  deed,  and  to  which  contract  for  deed  and  order  of  said 
court  reference  is  here  made  for  a  more  specific  description  of  said 
land,  and  the  same  is  made  a  part  of  this  contract;  and  I,  the  said 
R.  S.  Ferrel,  do  hereby  transfer,  sell  and  confirm  unto  the  said  C.  C. 
Slaughter  of  the  county  of  Dallas,  State  of  Texas,  his  heirs  and  assigns, 
the  said  before  mentioned  premises,  together  with  all'  and  singular,  the 
hereditaments  and  appurtenances  thereto  in  anywise  belonging  or  ap- 
pertaining. 

"To  have  and  to  hold  the  above  described  premises  unto  the  said 
C.  C.  Slaughter,  his  heirs  and  assigns,  forever;  and  I  do  by  these 
presents  bind  myself,  my  heirs  and  administrators,  to  forever  warrant 
and  defend  the  title  to  the  said  premises  unto  the  said  C.  C.  Slaughter, 
his  heirs  and  assigns,  and  against  the  claims  or  claim  of  all  persons 
whomsoever  lawfully  claiming  the  same  or  ally  part  thereof  by,  through 
or  under  me. 

"In  testimony  whereof,  I  have  set  my  hand  at  Kansas  City,  Mo.,  this 
the  26th  day  of  August,  1899. 

"R.  S.  Ferrel/' 

Appellee,  Coke  County,  instituted  this  suit  to  recover  from  appel- 
lant the  four  leagues  of  Coke  County  school  land  described  in  the 
above  instrument.  While  the  action  is  in  form  one  of  trespass  to  try 
title,  it  is  in  reality  an  action  to  rescind  the  contract  of  sale  to  Ferrel 
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upon  the  ground  that  one  W.  B.  Kaye,  who  acted  as  the  agent  for 
Coke  County  in  making  said  sale,  was  in  reality  either  the  purchaser 
of  the  lands  himself  in  the  name  of  Ferrel,  or  if  not,  was  the  agent 
of  said  Ferrel  in  such  negotiations.  Appellant,  besides  his  general  de- 
nial and  plea  of  not  guilty,  pleaded  that  he  was  a  purchaser  in  good 
faith  from  Ferrel,  without  notice  of  the  equities  asserted  by  the  county. 
Judgment  after  trial  before  a  jury  was  for  the  county,  and  Slaughter 
appeals,  the  other  defendants,  R.  S.  Ferrel  and  W.  E.  Kaye,  having" 
disclaimed. 

Without  discussing  in  detail  the  various  assignments  of  error  pre- 
sented, we  think  it  sufficient  to  note  our  conclusions  upon  the  question 
of  whether  or  not  appellant  is  in  a  position  to  rely  upon  his  plea  of 
purchase  in  good  faith,  in  ignorance  of  the  duplicity  of  the  agent  Kaye* 
upon  which  the  county  relies  principally  for  a  rescission  of  its  contract. 

In  National  Oil  and  Pipe  Line  Company  v.  Teel,  95  Texas,  586,  which 
was  a  suit  brought  by  Teel  to  cancel  two  certain  contracts  which  pur* 
ported  to  convey  to  one  Nicholson  the  right  to  bore  for  and  take  away 
the  oil,  gas  and  other  minerals  upon  a  tract  of  land,  which  contract  had 
by  Nicholson  been  assigned  to  one  Mundy,  and  by  him  in  turn  assigned 
to  the  oil  and  pipe  line  company,  the  pipe  line  company  made  answer 
that  it  was  a  purchaser  for  value  without  notice  of  the  fraud  of  Nichol- 
son upon  which  Teel  relied  to  avoid  the  contracts.  Disposing  of  the 
case,  Chief  Justice  Gaines  made  use  of  the  following  language :  'Treat- 
ing the  contracts  as  if  supported  by  a  consideration,  the  question  re- 
curs, can  the  assignee  of  such  a  contract,  or  the  vendee  of  the  right 
secured  by  it,  shield  himself  against  the  fraud  of  his  assignor  in  its 
procurement,  by  showing  that  he  is  a  purchaser  for  value  without  no- 
tice of  the  fraud.  We  have  found  but  one  case  in  our  reports  in  which 
a  like  question  was  construed,  and  it  seems  decisive  of  the  point  against 
the  plaintiff  in  error.  In  York's  Administrator  v.  McNutt,  16  Texas, 
13,  McNutt  gave  one  Hughes  a  bond  for  title  for  a  tract  of  land,  the 
consideration  being  money  won  at  cards;  Hughes  sold  the  land  to  one 
Cox,  who  sold  again  to  York.  It  was  held  that  the  fact  that  York  oc- 
cupied the  position  of  an  innocent  purchaser  did  not  entitle  his  ad- 
ministrator to  recover  the  land.  In  disposing  of  the  case  Chief  Jus- 
tice Hemphill  says  that  'it  must  be  admitted  that  there  is  great  ap- 
parent hardship  in  affecting  subsequent  vendees  with  all  the  equities, 
though  latent,  which  may  subsist  between  the  vendor  and  the  first  vendee 
where  the  sale  is  only  of  the  equitable  title,  and  especially  so  where  the 
rule  is  well  established  that  a  subsequent  purchaser  without  notice  will 
be  protected  against  the  equities  of  the  vendor  or  those  caiming  in 
privity  under  him.  But  it  appears  very  clear  from  the  authorities  that 
the  protection  given  to  purchasers  for  valuable  consideration  without 
notice  extends  only  to  cases  where  they  have  taken  a  conve3rance;  in 
other  words,  where  they  have  purchased  the  legal  title.  Dart  on  Ven- 
dors, 462;  4  Dess.,  274;  8  Cranch,  462;  10  Pet.,  177;  7  Pet,  252.     Bui 
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where  the  purchase  is  only  of  the  equitable  title,  it  is  taken  with  all  its 
imperfections  and  equities,  notwithstanding  a  valuable  consideration 
may  have  been  given,  and  there  may  have  been  no  notice  of  the  equity 
or  defense  against  the  title.  12  Serg.  &  R.,  389;  2  Watts,  459.  In  the 
case  of  Chew  v.  Barnett,  11  Serg.  &  R,  380,  the  court  say  that  when 
it  is  asserted  that  a  purchaser  for  a  valuable  consideration  takes  the 
title  free  of  every  trust  or  equity  of  which  he  has  no  notice,  it  is  in* 
tended  of  the  purchase  of  a  title  perfect  on  its  face;  for  every  pur- 
chaser of  an  imperfect  title  takes  it  with  all  its  imperfections  on  its 
head.  It  is  his  own  fault  that  he  confides  in  a  title  which  appears  de- 
fective, and  he  does  so  at  his  peril/  " 

In  the  case  from  which  the  above  quotation  is  taken  the  court  treated 
the  case  as  if  fraud  had  been  established  by  the  evidence.  We  think  a 
proper  observance  of  the  principles  announced  in  these  cases  leads  in- 
evitably to  the  conclusion  that  Slaughter's  plea  in  this  case  can  not 
avail  him  anything.  It  can  not  be  denied  that  the  contract  between 
the  commissioners  and  Ferrel  gave  to  the  latter  at  most  only  an  equity 
in  the  land,  which  might  ripen  into  a  title  upon  the  performance  by 
said  Ferrel  of  the  various  conditions  therein  imposed  upon  him.  Ap- 
pellant necessarily  must  take  notice  of  the  nature  and  extent  of  the 
rights  he  was  acquiring  from  Ferrel  by  a  purchase  from  him ;  he  neces- 
sarily knew  that  Ferrel  had  no  title,  and  that  whatever  equities  there 
were  in  favor  of  the  county  might  be  asserted  by  it  against  him  the 
same  as  against  Ferrel.  Furthermore,  if  this  were  not  true,  in  view 
of  the  verdict  of  the  jury  upon  the  issues  submitted  to  them,  we  would 
nevertheless  be  constrained  to  hold  that  appellant  would  be  denied  the 
benefits  of  his  special  plea  in  this  case  by  reason  of  the  nature  of  the 
instrument  under  which  he  holds  from  Ferrel.  In  Hunter  v.  East- 
ham,  95  Texas,  651,  an  instrument  in  no  essential  particular  different 
from  the  deed  under  which  appellant  claims  in  this"  case  was  held  to 
show,  prima  facie  at  least,  that  the  purchaser  took  only  such  title  as 
his  grantor  had.  Independently  of  the  decision  referred  to,  we  would 
prefer  to  hold  the  instrument  in  this  case  to  be  a  conveyance  of  the  land, 
but  we  nevertheless  feel  constrained  by  the  authority  cited  to  hold 
otherwise.  We  therefore  think  that  in  no  event  is  appellant  in  a  posi- 
tion to  benefit  by  his  purchase  in  good  faith  without  notice  of  the  fraud 
of  the  agent  Kaye. 

The  fifth,  ninth,  twelfth  and  thirteenth  assignments  of  error  com- 
plain, in  one  form  or  another,  of  the  admission  in  evidence  of  the  fact 
that  Coke  County  paid  to  W.  E.  Kaye  the  sum  of  $300  as  commissions  for 
making  the  sale  of  the  Coke  County  school  lands  to  Ferrel.  It  is  in- 
sisted that  such  payment  by  the  county  to  Kaye  did  not  tend  to  prove 
the  agency  of  said  Kaye,  but  we  are  of  opinion  that  the  testimony 
was  admissible  for  this  purpose.    It  can  not  be  argued  that  the  Com- 
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missioners  Court  would  make  voluntary  payment  under  such  circum- 
stances in  the  absence  of  an  obligation  upon  their  part  to  do  so.  The 
evidence  at  least  tends  to  show  the  existence  of  such  relation. 

The  eighth,  tenth  and  eleventh  assignments  are  overruled,  because 
the  court  expressly  instructed  the  jury  to  not  consider  the  testimony 
the  admission  of  which  is  complained  of  in  these  assignments. 

Neither  was  there  error  in  the  court's  refusing  to  submit  to  the  jury 
the  question  whether  Coke  County  had  been  guilty  of  such  delay  and 
laches  in  setting  up  the  alleged  fraud  of  Kaye  as  would  defeat  her 
right  to  avoid  the  sale  on  that  ground.  Such  laches  was  not  pleaded; 
but  if  the  issue  was  made  under  the  appellant's  plea  of  not  guilty,  which 
is  probably  the  case,  nevertheless  the  question  would  be  influenced 
largely  by  the  application  of  the  statute  of  limitations  applicable  to 
such  a  cause  of  action;  and  it  being  undisputed  that  less  than  four 
years  had  elapsed  since  the  transaction,  and  it  not  appearing  when  the 
county  was  apprised  of  the  fraud  upon  the  part  of  its  agent,  the  court 
made  proper  disposition  of  the  requested  charge. 

Obviously  appellant  can  not  complain  that  the  trial  court  submitted 
to  the  consideration  of  the  jury  his  special  instruction,  wherein  they 
were  permitted  to  determine  the  question  whether  the  deed  from  Ferrel 
to  Slaughter  was  a  quitclaim  or  a  conveyance  of  the  land. 

Nor  can  we  sustain  the  assignment  which  complains  that  the  jury  was 
guilty  of  misconduct,  in  that  one  of  the  jurors  was  asleep  throughout 
the  greater  portion  of  the  argument  of  defendant's  counsel.  Counsel 
for  appellant  should  at  least  have  asked  that  the  juror  be  awakened. 

It  is  insisted  in  the  thirtieth  assignment  of  error  that,  since  it  was 
developed  on  the  trial  that  Coke  County  had  parted  with  the  right  of 

possession  of  said  l$jid  by  a  lease  for  a  term  of  ten  years  from  the 

day  0f >  1897,  which  lease  belonged  to  appellant  by  assignment, 

for  this  reason  Coke  County  was  not  entitled  to  recover  either  rents 
or  possession  from  appellant.  In  reply  to  this  contention  it  is  suffi- 
cient to  say,  that  no  authority  appears  in  the  record  for  a  subletting 
of  the  lands  embraced  in  the  lease  by  the  original  lessees  to  appel- 
lant. The  original  lessees,  it  seems,  were  made  parties  to  this  suit 
and  disclaimed,  as  has  already  been  shown.  Moreover,  it  is  doubt- 
ful if  there  is  sufficient  evidence  in  the  record  to  show  a  lease  at  all. 

What  we  have  said  disposes  of  all  the  issues  raised  by  appellant,  and 
those  assignments  not  specifically  discussed  are  also  overruled. 

By  cross-assignment  complaint  is  made  that  the  verdict  and  judg- 
ment against  appellee  for  the  money  paid  by  appellant  on  the  contract 
of  purchase  included  interest  when  none  had  been  prayed  for  or  ten- 
dered. But  we  are  inclined  to  think  the  court,  in  the  exercise  of  its 
equity  powers  in  granting  a  rescission,  might  impose  such  condition. 
The  equities  growing  out  of  the  transaction,  such  as  rents,  improve- 
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ments  and  the  like,  are  not  to  be  controlled  absolutely  by  the  provisions 
of  the  statute  with  reference  to  the  formal  action  of  trespass  to  try  title, 
but  are  to  be  governed  by  the  general  principles  of  equity.  Cassin  v. 
La  Salle  County,  1  Texas  Civ.  App.,  127,  21  S.  W.  Rep.,  122.  We  can 
not  say  the  verdict  and  judgment  in  this  case  are  wrong. 
The  judgment  of  the  District  Court  is  in  all  things  affirmed. 

Affiimed. 

Writ  of  error  refused. 
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Charles  Nolan  v.  W.  W.  Mundine. 

Decided  February  23,  1904. 

Limitation — Possession. 

Possession  will  not  sustain  the  bar  of  the  ten  years  statute  of  limitation 

where  one  fenced  other  lands  with  his  own,  not  giving  notice  of  the  extent 

of  the  particular  tract  he  claimed  adversely,  and  subsequently,  but  too  late 

to  complete  the  ten  years  bar,  segregated  and  claimed  by  inclosure  the  tract  in 

*  controversy. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Eobt.  G.  Street. 

Maco  &  Minor  Stewart,  for  appellant. 

Kleberg  &  Neethe  and  Clay  8.  Briggs,  for  appellee. 

GILL,  Associate  Justice. — This  was  an  action  of  trespass  to  try 
title  instituted  by  W.  W.  Mundine  against  Charles  Nolan  to  recover  175 
acres  of  land,  a  part  of  the  Alexander  Farmer  league  in  Galveston 
County.  The  defendant  pleaded  not  guilty  and  the  five  and  ten  years 
statutes  of  limitations.  On  the  trial  the  contest  became  one  of  bound- 
ary, and  the  court  sitting  without  a  jury  rendered  judgment  for  plain- 
tiff for  all  the  land  in  controversy.  On  this  appeal  the  defendant  seeks 
to  assail  the  rulings  of  the  trial  court  in  matters  affecting  the  issues  of 
title,  of  boundary  and  of  limitation. 

Inasmuch  as  the  assignments  addressed  to  matters  affecting  title  and 
the  boundary  question  do  not  require  ouf  consideration,  we  deem  it  un- 
necessary to  set  out  the  facts  bearing  upon  those  issues.  On  that  of 
limitation  they  may  be  stated  briefly  as  follows : 

The  Farmer  league  is  based  on  the  south  margin  of  Dickinson  Bayou 
extending  thence  in  a  southerly  direction,  its  length  and  width  giving 
it  a  slight  excess  in  acreage. 

Nearly  fifty  years  ago  one  James  Converse,  a  civil  engineer,  subdi- 
vided into  lots  the  northern  part  of  the  league,  numbering  them  from 
1  on  the  east  side  of  the  subdivisions  to  11  on  the  west  margin  of  the 
league. 

April  12,  18G8,  Farmer  conveyed  to  T.  H.  Mundine,  under  whom  the 
plaintiff  claims,  lots  7,  8,  9  and  10  of  the  subdivision,  describing  the 
land  by  metes  and  bounds.  The  description  called  for  the  northwest 
corner  of  lot  6  as  its  beginning  corner  and  the  west  line  of  No.  6  as  a 
part  of  its  eastern  boundary.  A  continuation  of  the  west  line  of  No.  6 
south  constituted  the  entire  east  boundary  of  the  Mundine  survey.  It 
did  not  include  lot  No.  11  in  the  northwest  corner  of  the  league,  as  that 
had  been  previously  sold  to  one  Nelson. 

The  judgment  of  the  trial  court  includes  a  finding  that  plaintiff 
showed  title,  and  for  the  reason  above  given  we  shall  not  disturb  the 
finding,  nor  do  we  deem  it  necessary  to  set  out  the  title  in  detail. 
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The  defendant  Nolan  subsequently  acquired  by  conveyances  from  and 
under  Parmer  the  southern  part  of  the  league  and  later  acquired  lot 
No.  6  from  the  heirs  of  one  Hubele,  who  had  bought  from  Farmer.  The 
land  thus  acquired  is  described  as  lot  6  of  the  Converse  subdivision  and 
names  187  acres  as  the  acreage.  If  the  land  in  controversy  be  added  to 
No.  6  it  would  add  largely  to  its  area. 

In  18 —  Nolan  inclosed  by  fence  his  entire  holdings  in  the  league  but 
included  also  in  his  inclosure  a  part  of  the  Austin  league  on  the  west, 
the  Nelson  purchase  and  the  entire  Mundine  tract.  He  never  at  any 
time  claimed  the  Mundine  tract  and  there  were  other  lands  in  his  in- 
closure he  did  not  claim.  Subsequently,  but  too  late  to  complete  the 
ten-year  bar,  he  reconstructed  his  fence  so  as  to  place  it  on  what  he 
claims  as  the  west  line  of  the  lot  No.  6,  thus  segregating  the  175  acres 
in  controversy  from  the  remainder  of  the  Mundine  survey.  This  175 
acres  he  testifies  he  always  claimed,  but  it  is  plain  from  the  record  that 
nothing  occurred  while  the  entire  Mundine  property  was  within  his 
inclosure  to  put  Mundine  on  notice  of  the  extent  or  boundaries  of  the 
land  he  claimed  adversely.  That  such  possession  will  not  sustain  the 
bar  of  ten  years  is  too  well  settled  to  admit  of  discussion. 

The  five-year  bar  has  no  application  for  the  obvious  reason  that  the 
undisturbed  finding  of  the  court  establishes  that  the  175  acres  in  con- 
troversy were  not  included  in  any  of  his  deeds. 

No  error  is  presented  which  should  operate  to  reverse  the  judgment. 
It  is  therefore  in  all  things  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Galvestok  City  Railway  Company  v.  John  G.  Hanna. 

Decided  February  23,  1904. 

1*— Personal  Injury — Negligence — Discovered  Peril. 

Evidence  considered  and  held  to  support  judgment  for  personal  injuries 
by  being  struck  by  a  street  railway  car,  where  the  motor-man  discovered 
plaintiffs  peril  but  did  not  use  ordinary  care  to  stop  the  car  in  time  to  pre- 
vent injury,  though  plaintiff  may  have  been  guilty  of  negligence  in  going 
.upon  the  tracks  in  front  of  the  car. 

2. — Same— Deafness. 

Though  a  motorman  did  not  know  of  plaintiffs  deafness  he  should  have 
used  ordinary  care  to  prevent  injury  by  checking  the  car  when  he  saw  that 
plaintiff  took  no  heed  of  his  warnings. 

Appeal  from  the  District  Court  of  Galveston.  Tried  below  before 
Hon.  Prank  M.  Spencer. 

Terry,  Bollinger,  Smith  &  Cavin,  for  appellant. 

James  B.  &  Charles  J.  Stubbs,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  is  a  suit  by  appellee 
against  the  appellant  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  him  by  the  negligence  of  appellant.  The  petition 
alleges  that  appellee  was  on  the  8th  day  of  April,  1902,  struck  and  nra 
over  .by  a  street  car  operated  by  appellant  over  the  public  streets  of  the 
city  of  Galveston.  The  grounds  of  negligence  alleged  were  that  at  the 
time  of  the  accident  the  car  was  being  run  at  a  rapid  and  dangerous  rate 
of  speed,  and  was  not  under  proper  control,  and  that  it  was  not  equipped 
with  a  life-guard,  or  fender,  on  the  front  end  of  the  car;  and  that  the 
brake,  or  appliance  for  stopping  the  car,  was  not  in  good  repair  and 
working  order ;  and  that  the  motorman  was  negligent  in  not  using  ordi- 
nary care  to  check  the  speed  of  the  car  and  get  it  under  proper  control 
when  he  saw,  or  might  have  seen,  that  the  appellee  was  exposed  to  dan- 
ger, and  that  he  failed  to  keep  a  proper  lookout.  The  failure  to  have 
the  car  equipped  with  a  life-guard  or  fender  was  alleged  to  be  a  viola- 
tion of  a  city  ordinance  of  the  city  of  Galveston,  and  it  was  also  alleged 
to  be  negligence  independently  of  the  ordinance.  It  was  alleged  that 
the  rate  of  speed  at  which  the  car  was  traveling  was  in  violation  of  an 
ordinance  of  the  city,  and  was  also  a  dangerously  rapid  rate  of  speed, 
independently  of  the  ordinance.  The  ordinance  alleged  to  control  the 
rate  of  speed  of  street  cars  was  set  up  in  the  petition,  but  the  court  sus- 
tained a  demurrer  thereto,  holding  that  the  said  ordinance  had  no  appli- 
cation to  street  cars. 

The  injuries  direct  and  consequential  caused  appellee  by  being  struck 
and  run  over  by  said  car  are  specifically  alleged  and  damages  are  asked 
in  the  sum  of  $30,000. 

Appellant  answered  by  general  and  special  exceptions  (the  one  with 
reference  to  the  said  speed  ordinance  being  sustained),  general  denial 
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and  plea  of  not  guilty  and  specially  that  plaintiff  was  guilty  of  contribu- 
tory negligence  which  caused  and  contributed  to  his  own  injury  in  that 
he  was  deaf,  a  fact  which  was  unknown  to  the  employes  of  the  appellant 
operating  the  car  by  wljich  he  was  injured,  and  that  he  went  upon  the 
track  of  the  appellant  upon  which  the  car  was  traveling  at  a  point  which 
was  not  a  street  crossing,  so  suddenly  and  unexpectedly,  and  in  such 
close  proximity  to,  and  immediately  in  front  of  the  advancing  car,  that 
it  could  not  be  stopped  before  it  collided  with  the  plaintiff,  and  he  was 
injured  although  the  motorman  in  charge  of  the  car  used  every  effort  in 
his  power  and  all  the  means  at  his  command  to  stop  the  car,  and  that 
the  plaintiff  utterly  failed  to  use  any  care  or  prudence  to  take  note  of 
his  surroundings  or  to  observe  the  approach  of  the  car  by  means  of  his 
eyesight,  although  he  was  traveling  on  a  portion  of  the  street  not  com- 
monly used  or  set  apart  for  pedestrians. 

The  case  was  tried  before  a  jury  and  resulted  in  a  verdict  and  judg- 
ment on  April  20,  1903,  for  plaintiff  for  $5000. 

The  evidence  contained  in  the  record  is  sufficient  to  sustain  the  follow- 
ing fact  conclusions : 

On  the  morning  of  April  8, 1902,  appellee,  who  at  that  time  was  about 
12%  years  old,  while  crossing  East  Market  Street  in  the  city  of  Gal- 
veston was  struck,  knocked  down  and  run  over  by  a  street  car  which  was 
being  operated  by  appellant  over  said  street  and  was  thereby  injured  in 
thp  manner  alleged  in  the  petition.  At  the  time  of  his  injury  appellee 
was  crossing  said  street  in  a  diagonal  direction  from  the  northeast  to  the 
southwest  and  the  car  which  struck  him  was  running  along  the  street 
from  west  to  east.  The  point  at  which  the  collision  occurred  was  sixty 
or  seventy  feet  west  of  the  west  line  of  Fourteenth  Street,  which  street 
crosses  Market  Street  at  right  angles.  The  car  was  being  run  at  a  rapid 
rate  of  speed,  estimated  by  some  of  the  witnesses  at  from  fifteen  to 
eighteen  miles  an  hour,  and  was  not  stopped  after  it  struck  appellee  until 
it  had  reached  Fourteenth  Street.  The  motorman  who  was  operating 
tlje  car  observed  appellee  approaching  the  track  and  saw  that  he  was 
oblivious  to  the  approach  of  the  car,  but  made  no  effort  to  lessen  the 
speed  of  the  car  until  just  before  the  collision  occurred  and  when  it  was 
too  late  to  stop  it  in  time  to  prevent  its  striking  appellee.  The  brakes 
upon  the  car  were  in  good  condition  and  it  might  have  been  stopped 
within  a  distance  of  twenty-one  feet  if,  as  the  motorman  testified,  it 
was  not  running  at  a  speed  exceeding  four  or  five  miles  an  hour.  The 
motorman  testified  that  after  the  car  crossed  Fifteenth  Street,  which 
street  also  crosses  Market  Street  at 'right  angles,  300  feet  west  from 
Fourteenth  street,  he  saw  appellee  "coming  angling  across  the  street 
towards  his  home"  and  that  "he  thought  the  car  was  going  to  hit  him." 
He  does  not  say  exactly  how  far  the  car  was  from  appellee  when  he  first 
observed  him,  but  the  testimony  of  other  witnesses  who  heard  the  motor- 
man  sound  his  gong  and  halloa  at  the  appellee  show  that  the  distance 
must  have  been  not  less  than  150  feet.  The  appellee  while  crossing  the 
street  was  engaged  vol  the  play  of  pitching  up  and  catching  a  can  of 
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baking  powder  which  he  was  carrying  home,  and  was  so  intent  upon  his 
sport  that  it  was  apparent  to  the  witnesses  who  saw  him  that  he  did  not 
observe  the  swiftly  approaching  car.  He  was  so  deaf  as  to  be  unable  to 
hear  the  warnings  given  by  the  motorman  and  others  and  he  did  not 
know  that  the  car  was  coming  until  it  struck  him ;  in  fact  he  does  not 
yet  know  from  personal  knowledge  that  he  was  struck  by  the  car,  he 
having  been  rendered  unconscious  by  the  force  of  the  collision  and  not 
having  regained  his  consciousness  until  some  time  after  he  was  removed 
from  the  scene  of  the  accident.  If  appellee  had  looked  down  th§  street 
just  before  he  went  upon  appellant's  track  or  at  any  time  after  he  started 
across  the  street  he  would  have  seen  the  approaching  car.  Just  before 
the  car  reached  appellee  he  threw  up  the  package  with  which  he  was 
playing  and  in  running  to  catch  it  he  ran  on  the  track  fifteen  or  twenty 
feet  in  front  of  the  car.  None  of  the  employes  of  appellant  operating 
the  car  knew  that  appellee  was  deaf.  The  testimony  shows  that  appellee 
was  a  bright  boy  at  school  and  there  is  no  evidence  tending  to  show  that 
he  had  less  general  intelligence  than  the  average  boy  of  his  age. 

The  only  assignment  presented  in  appellant's  brief  complains  of  the 
verdict  of  the  jury  as  being  unsupported  by  the  evidence,  in  that  all 
the  evidence  shows  that  appellee's  injuries  were  caused  by  his  contribu- 
tory negligence. 

It  is  unnecessary  for  us  to  determine  the  issue  presented  by  this  as- 
signment because,  conceding  for  the  sake  of  argument  that  the  evidence 
is  such  as  would  authorize  this  court  to  say  that  no  other  reasonable 
conclusion  can  be  drawn  therefrom  than  that  appellee  did  not  use  ordi- 
nary care  in  going  upon  appellant's  track  without  looking  to  see  whether 
a  car  was  .approaching,  we  would  not  be  authorized  under  the  evidence 
to  say  that  such  negligence  on  his  part  was  the  proximate  cause  of  his 
injury.  The  issue  of  discovered  peril  is  clearly  raised  by  the  evidence. 
Appellant  presents  no  assignment  complaining  of  the  manner  in  which 
that  issue  was  submitted  to  the  jury  nor  that  the  verdict  of  the  jury 
thereon  is  not  supported  by  the  evidence.  When  appellant's  motorman 
saw  that  appellee  was  not  aware  of  the  approach  of  the  car  and  would 
probably  run  upon  the  track  in  front  of  it,  the  duty  at  once  devolved 
upon  him  to  use  every  means  in  his  power,  consistent  with  the  safety  of 
those  upon  the  car,  to  prevent  injury  to  appellee.  The  motorman  ad- 
mits that  he  saw  appellee  and  "thought  that  the  car  would  hit  him."  He 
excuses  himself  for  not  stopping  the  car  by  the  plea  that  the  brakes 
were  out  of  order,  but  the  overwhelming  evidence  shows  that  such  was 
not  the  case.  The  brakes  were  in  good  condition  and  the  car  could 
have  been  easily  stopped  after  appellee's  peril  was  discovered,  and  the 
injury  thus  prevented.  It  is  doubtless  true  that  after  the  motorman 
saw  appellee  run  upon  the  track  just  in  front  of  the  car  and  realized 
that  the  danger  was  imminent  he  used  every  effort  to  prevent  the  injury, 
but  this  did  not  meet  the  duty  required  of  him.  He  should  have  begun 
to  use  every  means  in  his  power  to  prevent  the  injury  as  soon  as  he  saw 
that  it  was  probable  and  not  waited  until  the  danger  became  so  immmw^ 
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that  the  injury  could  not  have  been  averted.  The  negligent  failure  of 
the  motonnan  to  use  ordinary  care  to  prevent  the  injury  after  he  saw 
appellee's  danger  is  made  apparent  by  his  own  evidence  and  that  of  all 
of  the  witnesses  who  saw  the  accident,  which  shows  that  his  efforts  to 
attract  appellee's  attention  by  sounding  the  gong  and  hallooing  to  him 
were  unavailing.  When  he  saw  that  appellee  paid  no  attention  to  these 
warnings  ordinary  care  on  his  part  clearly  required  that  he  should  at 
least  have  lessened  the  speed  of  the  car  and  not  have  attempted  to  run 
by  the  appellee  until  satisfied  that  he  was  aware  of  the  approach  of  the 
car.  Texas  &  P.  By.  Co.  v.  Breadow,  90  Texas,  26;  Sanches  v.  Bail- 
way  Co.,  88  Texas,  117 ;  Texas  &  P.  By.  Co.  v.  Staggs,  90  Texas,  461 ; 
Eroeger  v.  Bailway  Co.,  5  Texas  Ct.  Bep.,  554;  International  &  G.  NV 
By.  Co.  v.  Wear,  1  Gammel  Law  Journal,  539,  8  Texas  Ct  Bep.,  502. 

We  are  of  opinion  that  the  evidence  sustains  the  verdict  of  the  jury^ 
and  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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St.  Louis  &  San  Francisco  Railroad  jOompant  ▼. 

Dollie  Smith. 

Decided  February  24,  1904. 

1*— Foreign  Railway— Jurisdiction. 

A  foreign  railway  operating  in  the  Indian  Territory  and  Texas  may  be 
sued  in  this  State  by  a  resident  of  the  Territory  for  personal  injuries  inflicted 
in  the  Territory. 

&— Charge — Invited  Error. 

A  party  can  not  complain  of  a  charge  where  he  requested  two  special 
charges  containing  the  same  alleged  errors,  though  such  requested  charges 
were  asked  after  the  main  charge  had  been  given  to  the  Jury. 

3d— Evidence — Fact— Conclusion. 

Testimony  that  plaintiff  was  a  "hard-working  woman,"  is  a  statement 
of  fact,  not  of  a  conclusion  of  the  witness. 

4^— Evidence— Absence  of  Knowledge. 

Testimony  of  a  witness  that  he  did  not  know  of  a  fact  is  not  a  denial 
that  such  fact  existed. 

5. — Evidence. 

In  a  suit  for  injuries  to  a  passenger  getting  off  a  train  at  a  stop  before 
reaching  a  station,  testimony  of  an  officer  that  he  had  a  warrant  there  for 
her  arrest  is  nt>t  admissible  to  show  that  she  got  off  at  such  point  to  avoid 
arrest,  in  the  absence  of  evidence  that  she  had  knowledge  of  the  warrant. 

6.— Evidence — Harmless  Error. 

Evidence  as  to  presence  or  absence  of  bell  to  summon  attendant  in  ladies' 
coach  on  railway,  held  immaterial  and  its  admission  harmless. 

7/—  Damages — Evidence — Reputation. 

Evidence  having  been  offered,  in  support  of  plaintiff's  claim  for  damages 
from  personal  injury,  that  she  was  a  hard-working  woman,  the  fact  that  she 
was  a  prostitute,  if  admissible  to  rebut  such  claim,  could  not  be  proved  by 
evidence  that  she  bore  the  reputation  of  being  one. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Eice  Maxey. 

L.  F.  Parker  and  Head  &  Dillard,  for  appellant. 
Wolfe  &  Hare,  for  appellee. 

JAMES,  Chief  Justice. — The  action  was  for  damages  for  injuries 
alleged  to  have  been  sustained  by  appellee  at  Ada,  in  the  Indian  Terri- 
tory, while  in  the  act  of  alighting  from  appellant's  train. 

The  petition  on  which  the  case  was  tried,  the  second  amended  original 
petition,  filed  April  9,  1903,  alleged  that  plaintiff  resided  in  the  Ter- 
ritory and  that  defendant  is  a  railway  corporation  incorporated  tinder 
the  laws  of  Missouri  engaged  as  a  carrier  of  persons  and  freight  in  said 
Territory  and  in  the  State  of  Texas.  This  pleading  alleged  that  de- 
fendant had  entered  its  appearance  and  filed  answer  and  was  before  the 
court.  On  April  11,  1903,  defendant  answered  this  pleading  by  a  first 
amended  original  answer,  and  therein  excepted  specially  to  it  for  want  of 
jurisdiction  upon  the  ground  that  it  showed  that  both  plaintiff  and  de- 
fendant were  nonresidents  of  Texas  and  that  the  act  complained  of  oc- 
curred in  the  Territory.    The  pleader  in  filing  this  exception  must  have 
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overlooked  the  allegation  that  defendant  was  engaged  in  the  business  of 
a  common  carrier  of  persons  and  freight  in  the  State  of  Texas.  There 
was  also  a  plea  to  the  jurisdiction,  and  there  was  evidence  that  defendant 
operated  its  railway  in  Texas,  and  in  Grayson  County,  and  defendant 
did  not  ask  any  submission  of  the  issue  sought  to  be  raised  by  the  plea. 
There  is  evidently  nothing  in  the  first  and  second  assignments  of  error. 
The  effort  of  appellant  seems  to  be  an  appeal  to  the  impolicy  of  the 
court  of  this  State  taking  cognizance  of  actions  of  this  character  arising 
wholly  in  another  jurisdiction,  where  the  plaintiff  resides  and  where  he 
has  an  appropriate  remedy.  This  matter  we  have  discussed  in  Atchison 
T.  &  S.  P.  By.  Co.  v.  Keller,  1  Texas  Law  Journal,  627,  76  S.  W. 
Bep.,  801. 

Defendant  owed  plaintiff,  a  passenger,  the  high  degree  of  care  as 
stated  in  the  charges  mentioned  in  the  third  and  fourth  assignments, 
which  are  overruled.  San  Antonio  &  A.  P,  By.  Co.  v.  Turney,  2  Texas 
Law  Journal,  476,  9  Texas  Ct.  Sep.,  87. 

We  find  as  proper  conclusions  of  fact,  in  support  of  the  verdict,  that 
defendant's  servants  were  guilty  of  negligence  which  led  to  plaintiff's 
injury,  and  that  plaintiff  was  not  guilty  of  negligence  contributing 
thereto,  and  accordingly  overrule  the  fifth  assignment  of  error. 

The  sixth  assignment  complains  of  the  charge  whereby  the  jury  were 
instructed:  "If  you  believe  from  the  evidence  that  plaintiff  did  not 
know  that  the  train  had  not  reached  the  depot,  but  if  you  believe  from 
the  evidence  that  plaintiff  failed  to  exercise  ordinary  care  to  advise  her- 
self of  and  discover  the  whereabouts  of  the  train  at  the  time  she  at- 
tempted to  alight  therefrom,  or  that  she  failed  to  exercise  ordinary 
care  in  attempting  to  alight  from  said  train  at  the  place  that  you  find 
from  the  evidence  she  did,  and  that  such  want  of  ordinary  care,  if 
any  you  find  there  was,  in  either  of  these  respects,  proximately  con- 
tributed to  cause  her  injuries,  if  any,  then  you  will  find  for  the  de- 
fendant." 

If  we  should  hold  that  this  charge  was  erroneous  for  the  reason  that 
the  matters  of  negligence  therein  referred  to  were  in  their  nature  con- 
tributory to  her  injury,  and  that  therefore  the  court  ought  not  to  have 
submitted  to  the  jury  whether  or  not  they  proximately  contributed 
thereto,  we  still  ought  not  to  reverse  for  such  error,  as  defendant  re- 
quested the  giving  of  two  charges  embodying  substantially  the  same 
subjects,  in  which  the  same  alleged  error  occurs.  We  refer  to  the 
eighth  and  eleventh  special  requests  of  defendant.  Of  these  special 
charges,  it  might  possibly  be  claimed  that  they  were  asked  to  be  given 
only  in  the  event  the  court  refused  to  give  other  special  charges  (num- 
bers 7  and  10)  which  were  more  peremptory  in  their  character.  But 
it  will  be  seen  that  by  numbers  7  and  10  it  was  sought  to  have  the  jury 
instructed  to  find  a  verdict  for  defendant  from  the  acts  alone,  with- 
out leaving  to  them  any  question  of  negligence.  In  the  charges  asked 
submitting  the  question  whether  or  not  plaintiff's  acts  were  negligent, 
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etc.,  both  numbers  8  and  11  required  such  negligence  to  have  contributed 
to  her  injuries,  in  order  to  defeat  her  recovery.  Under  these  circum- 
stances defendant  is  in  no  position  to  complain  of  the  charges  in  that 
particular. 

We  are  unable  to  see  anything  injurious  to  defendant  in  what  is  pre- 
sented by  the  seventh  assignment.  The  evidence  referred  to  in  the 
eighth,  viz.,  that  plaintiff  was  a  hard  working  woman,  we  hold  to  be  a 
statement  of  a  fact  and  not  of  a  conclusion.  Nor  can  we  see  anything 
of  a  substantial  character  in  what  is  referred  to  in  the  ninth  assign- 
ment. It  appears  that  a  physician,  who  testified  that  he  had  treated 
plaintiff  for  syphilis,  was  asked  if  he  knew  of  any  other  physician  hav- 
ing treated  plaintiff  for  said  disease.  His  answer  was,  "No,  sir;  I  do 
not  keep  up  with  other  physicians'  business  at  all.  I  have  enough  to  do 
of  my  own."  This  answer  does  not  imply  that  if  other  physicians  had 
treated  her  he  would  probably  have  known  it,  but  it  amounted  to  this, 
that  if  they  had  treated  her,  he  would  know  nothing  of  it.  How  the 
jury,  from  that  answer,  could  have  formed  the  idea  that  no  other  physi- 
cian had  in  fact  treated  plaintiff,  we  are  unable  to  understand.  Ther* 
was  nothing  in  the  answer  contradictory  of  testimony  that  other  phy- 
sicians had  treated  her  for  the  disease. 

From  the  tenth  assignment  it  appears  that  defendant  sought  to  prove 
by  a  deputy  marshal  that  he  held  a  warrant  for  a  person  designated  as 
Dollie  at  the  time  of  this  accident,  which  he  understood  as  referring 
to  plaintiff  and  that  she  was  the  one  he  would  have  arrested  under  it. 
The  materiality  of  this  evidence  is  said  to  consist  in  its  tendency  to 
prove  that  plaintiff  undertook  to  get  off  the  train  before  it  reached  the 
station  to  avoid  being  arrested.  As  there  was  no  evidence  showing  that 
she  knew  of  the  existence  of  the  warrant  there  was  no  foundation  for 
the  theory,  and  the  testimony  was  properly  excluded. 

The  eleventh  asignment  claims  that  there  was  prejudicial  error  in 
permitting  the  conductor  to  answer  a  question  as  to  whether  or  not  there 
was  an  electric  bell  from  the  ladies'  coach,  or  other  means  of  summoning 
the  conductor  or  brakeman  to  attend  to  the  wants  of  lady  passengers, 
the  answer  being :  "As  we  pass  through  the  cars  if  they  have  any  wants 
they  make  them  known."  The  contention  is  that  the  fact  that  there 
may  have  been  no  bell  or  other  means  of  summoning  the  conductor  or 
brakeman  to  the  ladies'  coach  was  immaterial,  and  such  testimonv  was 
calculated  to  lead  the  jury  to  believe  that  said  employes  were  derelict 
in  their  duty  to  lady  passengers  in  not  remaining  in  the  coach  with 
them  so  that  they  could  be  conveniently  called.  Plaintiff  had  no  wants 
to  be  attended  to  and  no  occasion  to  call  the  employes,  and  the  evidence 
was  immaterial  to  any  issue  in  the  case.  But  we  do  not  see  how  it 
could  have  led  the  jury  to  believe  that  they  were  derelict  in  not  re- 
maining in  the  ladies'  coach.  Nor  do  we  perceive  how  the  fact  of  the 
absence  of  bells  could  have  had  any  effect  upon  a  decision  of  the  issue 
of  negligence  as  it  was  submitted  to  the  jury.    The  only  matter  of  neg- 
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ligence  submitted  wad  as  to  whether  or  not  the  conductor  announced 
the  station  of  Ada  under  circumstances  that  caused  plaintiff  to  be- 
lieve, when  the  train  stopped,  it  was  at  the  station  when  she  proceeded 
to  alight. 

From  the  twelfth  assignment  it  appears  that  the  court  refused  to 
permit  a  witness  to  testify  that  about  the  time  plaintiff  was  injured  her 
general  reputation  about  Ada  was  that  of  being  a  prostitute.  This  is 
claimed  to  have  been  proper  testimony  to  rebut  her  claim  for  dam- 
ages based  upon  her  allegations  and  evidence  that  she  was  a  hard- 
working woman,  in  other  words,  to  disprove  that  she  was  a  hard-working 
woman.  v 

The  fact  that  plaintiff  was  a  hard-working  woman  would  hardly  be 
rebutted  or  contradicted  by  the  fact  that  she  had  the  reputation  of 
being  a  lewd  woman.  If  it  had  been  sought  to  be  proved  that  she  was 
a  prostitute,  that  specific  fact  could  not  be  shown  by  general  reputation. 
This  would  probably  be  sufficient  to  dispose  of  the  assignment  as 
briefed. 

But  it  seems  to  us  that  the  assignment  should  be  overruled  if  we 
consider  the  testimony  as  affecting  plaintiff's  earning  capacity.  The 
witness  would  have  testified  that  about  the  time  of  her  injury  her  gen- 
eral reputation  at  Ada  was  that  of  a  lewd  woman.  According  to  the 
evidence  she  had  been  away  from  Ada  several  weeks  when  she  met  this 
accident  on  returning  there.  If  she  had  such  reputation  when  injured, 
she  must  have  had  it  before  she  left  Ada,  for  she  certainly  could  not 
have  acquired  it  while  she  was  gone.  And  if  she  had  it  before  she 
left,  she  must  have  had  it  some  time. before,  as  it  takes  time  for  a  person 
to  acquire  a  general  reputation.  The  evidence  presented  to  show  her 
ability  to  work  and  earn  money  consisted  of  testimony  that  she  was  a 
hard-working  woman,  and  her  work  so  far  as  earning  money  was  con- 
cerned was  that  of  doing  washing,  cooking  and  the  like,  for  other  people. 
The  jury  were  not  left  to  determine  her  earning  capacity  from  general 
appearances,  nor  to  arrive  at  a  conclusion  concerning  it  solely  from  the 
wide  discretion  they  are  allowed  to  exercise  in  such  cases,  but  plaintiff 
proved  not  only  the  work  she  was  capable  of  doing,  but  the  particular 
work  she  did  for  wages  at  and  about  Ada  down  to  the  time  she  was 
injured.  This  work  she  was  doing,  notwithstanding  her  general  bad 
reputation,  if  such  in  fact  existed.  If  it  had  been  proved  that  her 
reputation  was  bad,  as  sought  by  the  witness,  it  would  nevertheless  have 
appeared  that  she  enjoyed  the  earning  capacity  which  her  testimony 
shows,  even  with  that  cloud  upon  her  character.  In  other  words,  her 
earning  capacity  as  proved  would  have  appeared  not  to  be  affected  by 
the  testimony  if  admitted,  and  the  only  purpose  the  testimony  would 
have  served  would  have  been  to  prejudice  the  minds  of  the  jury.  There 
was  no  error  committed  in  excluding  it. 

Affirmed. 
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ON   MOTION   FOB   REHEARING. 


In  discussing  the  sixth  assignment  of  error- we  overlooked  the  fact 
fact  that  the  requested  charges  there  referred  to  were  asked  after  the 
court  had  read  its  main  charge  to  the  jury,  therefore  the  rule  announced 
in  Missouri  K.  &  T.  By.  Co.  v.  Eyer,  70  S.  W.  Sep.,  529,  applies.  The 
charge,  however,  was  not  erroneous,  as  has  been  held  in  Galveston  H.  & 
S.  A.  By.  Co.  v.  Pendleton,  70  S.  W.  Bep.,  996.  A  charge  as  appellant 
claims  this  charge  should  have  been  framed,  has  been  held  erroneous  in 
Missouri  K.  &  T.  By.  Co.  v.  Stinson,  2  Texas  Law  Journal,  1137;  9 
Texas  Ci  Sep.,  349 ;  Houston  &  T.  C.  By.  Co.  v.  Turner,  2  Texas  Law 
Journal,  1113,  9  Texas  Ct.  Sep.,  295. 

The  motion  is  overruled. 

Overruled: 

Writ  of  error  refused. 
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J.  A.  Delaney  v.  Cora  Walker. 

Decided  February  24,  1904. 

1*— Hometttad— Abandonment— -Mortgage. 

So  long:  as  lots  are  actually  used  and  occupied  as  a  homestead  a*  mort- 
gage given  on  such  lots  Is  null  and  void,  even  though  It  was  the  intention, 
at  the  time  of  the  execution  of  the  mortgage,  of  the  parties  so  occupying  to 
abandon  it 

2*— 8a  me— Pleadi  n  g . 

An  allegation  that  defendants  had  abandoned  the  mortgaged  property 
now  claimed  to  be  homestead  at  the  time  the  note  and  mortgage  on  which 
foreclosure  was  sought  were  executed  refers  to  the  time  the  instruments  were 
dated  and  alleged  In  the  petition  to  be  executed,  and  does  not  put  in  issue  a 
claim  that  they  were  executed  at  a  subsequent  time,  and  that  their  home- 
stead rights  haa  then   been  abandoned. 

Appeal  from  the  District  Court  of  Dallas.  Tried  below  before  Hon. 
Thos.  F.  Nash. 

M.  L.  Dye,  for  appellant. 

R.  M.  Clark,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  J.  A.  De- 
laney, appellant,  against  General  Walker  and  his  wife,  Cora,  the  ap- 
pellee, to  recover  on  the  promissory  note  and  to  foreclose  the  mortgage 
given  to  secure  its  payment  described  in  our  conclusions  of  fact.  In 
his  pleadings  the  plaintiff  alleged  that  the  note  and  mortgage  were  ex- 
ecuted and  delivered  on  the  10th  day  of  December,  1892. 

It  is  only  necessary  to  state  the  defenses  plead  by  the  appellee.  They 
were  that  the  note  was  for  money  borrowed  by  her  husband,  General 
Walker,  at  the  time  it  and  the  mortgage  declared  on  were  executed.  That 
at  the  time  the  lots  described  in  the  mortgage  were  her  separate  prop- 
erty, and  the  homestead  of  herself,  husband  and  family,  and  were  ac- 
tually occupied  at  the  time  as  such  homestead,  and  had  been  so  occupied 
long  prior  to  the  date  of  said  instruments ;  and  that  ever  since  said  time 
the  lots  described  in  the  mortgage  have  continued  to  be  the  homestead 
of  herself  and  family.  That  she  never  received  any  of  the  money,  but 
that  it  was  paid  to  and  used  by  her  husband,  who  by  force  and  threats, 
and  by  placing  her  in  fear  of  her  life,  compelled  her  against  her  will 
to  execute  said  instruments. 

The  case  was  tried  before  a  jury  and  the  trial  resulted  in  a  judgment 
in  favor  of  appellant  against  General  Walker  for  the  amount  due  upon 
the  note  sued  on,  without  a  foreclosure  of  the  mortgage,  and  in  favor  of 
the  appellee,  upon  the  ground  that  the  lots  upon  which  the  mortgage 
was  given  were,  at  the  time  it  was  executed,  the  homestead  of  herself 
and  family.  Prom  the  judgment  in  her  favor  this  appeal  is  prose- 
cuted. 
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Conclusions  of  Fact — On  the  10th  day  of  December,  1892,  General 
Walker  and  Cora  Walker  executed  their  promissory  note  bearing  that 
date,  whereby  they  promised  to  pay.  to  the  order  of  themselves  the  sum 
of  $360,  with  exchange  on  New  York,  on  the  10th  day  of  December, 
1895,  at  the  banking  office  of  Lindsley  &  Lindsley,  in  the  city  of  Dallas, 
with  interest  thereon  from  date  until  maturity  at  the  rate  of  10  per 
cent  per  annum  and  payable  semiannually  on  the  10th  days  of  June 
and  December  of  each  year,  according  to  the  tenor  and  effect  of  six 
interest  coupon  notes  of  $18  each,  of  even  date  therewith,  and  attached 
to  said  note  and  numbered  from  one  to  six  inclusive.  There  were 
other  provisions  in  the  note  not  necessary  to  state.  Upon  the  same  day 
Walker  and  his  wife,  the  appellee,  executed  and  duly  acknowledged  and 
delivered  to  Philip  Lindsley,  trustee,  a  mortgage  or  deed  of  trust  upon 
certain  lots  situated  in  the  city  of  Dallas,  Texas,  which  are  the  lots 
described  in  plaintiff's  pleadings.  The  note  and  mortgage  were  given 
for  money  loaned  at  the  time  they  were  executed  to  appellee's  husband. 
At  the  time  of  the  transaction  and  long  prior  thereto,  the  lota  upon 
which  the  mortgage  was  given  were  the  homestead  of  General  Walker  and 
his  family,  the  lots  being  appellee's  separate  property.  Walker  and  hia 
family  were  at  that  time  in  actual  occupancy  of  the  lots  and  residing 
thereon  as  their  homestead,  and  the  facts  constituting  such  homestead 
were  known  to  the  payee  of  the  note  at  the  time  the  money  was  loaned 
and  the  note  and  mortgage  executed.  During  the  Christmas  holidays 
of  1892,  General  Walker  and  his  wife  rented  out  their  homestead  upon 
which  the  mortgage  was  given  and  went  with  their  family  to  Oklahoma. 
There  General  Walker  got  into  trouble  and  was  sent  to  the  peniten- 
tiary in  Kansas,  and  in  1894  his  wife,  in  pursuance  of  her  intention, 
returned  to  Dallas  with  her  children  and  resumed  occupancy  of  their 
homestead.  The  testimony  is  sufficient  to  warrant  the  conclusion  that 
the  property  was  never  abandoned  as  homestead.  That  it  was  rented 
was  merely  temporary  and  that  the  intention  of  Walker  and  his  wife 
was  to  return  to  Dallas  and  resume  the  occupancy  of  the  premises  as 
their  homestead.  Such  intention  on  the  part  of  General  Walker  wa& 
thwarted  by  his  sentence  and  imprisonment  in  the  penitentiary,  but 
the  appellee  carried  out  her  intention  by  returning  to  her  home  with 
her  children.  There  is  testimony  tending  to  show  that  General  Walker 
by  force  and  threats  compelled  his  wife,  Cora,  to  execute  the  mortgage 
against  her  will,  and  that  Philip  Lindsley  &  Son,  who  loaned  the 
money  and  took  the  note  and  mortgage  to  secure  it,  had  notice  of  such 
facts  and  circumstances  as  would  put  a  reasonably  prudent  man  upon 
such  inquiry  as  to  the  facts  constituting  the  duress  of  appellee  as,  if 
pursued,  would  lead  to  actual  knowledge  of  such  duress.  The  appellant 
became  the  owner  of  the  note  after  its  maturity  and  was  charged  with 
knowledge  of  the  fact  that  the  lots  given  to  secure  it  were  the  home- 
stead of  Walker  and  wife  at  the  time  the  note  and  mortgage  declared  on 
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were  executed,  and  also  with  knowledge  that  the  note  and  mortgage  were 
executed  by  appellee  while  under  duress. 

Conclusions  of  Law. — 1.  As  all  the  lots  upon  which  the  foreclosure  is 
sought  were,  at  the  time  of  the  execution  of  the  mortgage,  actually  oc- 
cupied and  used  by  Walker  and  wife  as  their  homestead,  such  mort- 
gage is  absolutely  null  and  void,  even  though  it  should  appear,  as  is 
contended  by  appellant,  that  at  the  time  it  was  executed  Walker  and 
his  wife  had  formed  the  intention  and  were  making  preparations  to 
abandon  it  by  moving  to  and  acquiring  a  home  in  Oklahoma  Territory. 
Texas  Land  Co.  v.  Blalock,  76  Texas,  89;  Claywood  v.  Henderson,  44 
S.  W.  Sep.,  927;  Building  &  L.  Assn.  v.  Guillemet,  15  Texas  Civ. 
App.,  649,  40  S.  W.  Rep.,  227;  Lumkin  v.  Nicholson,  10  Texas  Civ. 
App.,  108,  30  S.  W.  Rep.,  568;  Tackabeny  v.  National  Bank,  85 
Texas,  493.  As  is  said  in  the  case  last  cited :  "The  rule  that  the  home 
of  the  family,  so  long  as  it  continues  to  be  the  property  of  the  head 
of  the  family  and  is  occupied  by  the  family  as  a  residence,  can  not  be 
considered  as  abandoned,  whatever  may  be  the  intention  as  to  future  oc- 
cupancy, is  a  wholesome  rule,  and  ought  not  to  be  departed  from." 

2.  The  charge  of  the  court  that  if  the  jury  believed  from  the  evi- 
dence that  at  the  time  the  $360  note  was  executed  by  General  Walker 
and  Cora  Walker,  the  property  described  in  the  mortgage  was  all  used 
by  defendants  as  a  homestead,  and  that  they  lived  upon  the  same  and 
used  it  for  their  comfort  and  convenience,  the  deed  of  trust  would  be 
null  and  void  as  to  the  whole  property,  was  the  only  charge  the  court 
was  authorized  by  appellant's  pleadingB  to  give  upon  this  issue.  As  is 
shown  from  our  statement  of  the  pleadings,  it  was  alleged  by  plaintiff 
that  the  note  and  mortgage  were  executed  upon  the  10th  day  of  De- 
cember, 1892.  No  other  time  as  to  the  execution  of  said  instruments 
was  alleged  in  any  of  appellant's  pleadings.  If,  therefore,  at  that  time 
all  the  property  mortgaged  was  actually  occupied  by  Walker  and  wife 
and  they  lived  on  it  and  used  it  as  a  homestead,  it  follows  from  the 
authorities  cited  under  our  first  conclusion  of  law  that  the  mortgage 
then  given  upon  the  property  was  absolutely  void. 

3.  There  is  no  allegation  to  be  found  anywhere  in  plaintiff's  plead- 
ings that  the  note  and  mortgage  sued  on  were  executed  on  the  26th  day 
of  January,  1893.  The  allegation  in  plaintiff's  petition  specifically 
alleges  that  said  instruments  were  executed  upon  the  10th  day  of  De- 
cember, 1892.  The  instruments  executed  at  that  time  are  the  onlv 
ones  declared  upon.  The  allegation  in  the  supplemental  petition  is 
"that  at  the  time  Cora  Walker  and  her  husband,  General  Walker,  exe- 
cuted and  delivered  said  note  for  $360  and  said  deed  of  trust  dated 
on  the  10th  day  of  December,  1892,  on  which  judgment  and  foreclosure 
is  prayed  for,  Cora  Walker  and  General  Walker  were  not  living  on  any 
of  the  land  in  controversy,  but  both  of  them  were  living  and  residing 
^elsewhere,  and  were  not  occupying  said  land  at  any  time  as  a  home- 
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stead,  and  had  abandoned  said  homestead  rights,  if  any  they  ever  had,  in 
said  lands."  Time,  as  used  in  this  allegation,  has  reference  and  relates 
to  the  allegations  in  plaintiff's  second  amended  original  petition  that 
"on  the  10th  day  of  December,  1892,  defendants  made  and  executed 
their  certain  promissory  note  in  writing  bearing  date  on  the  day  and 
year  aforesaid,  *  *  *  and  secured  it  by  a  deed  of  trust  of  even 
date  therewith,  duly  executed  and  acknowledged  by  defendants,"  etc 
In  view  of  appellee's  plea  that  the  premises  constituted  the  homestead  of 
herself  and  family  when  the  note  and  mortgage  were  executed,  the 
issue  thus  raised  by  the  pleadings  was  whether  the  premises  were  at 
that  time  the  homestead  of  defendants.  And  the  evidence  being  clear 
and  undisputed  that  they  were  then  in  actual  possession,  living  upon 
and  occupying  the  mortgaged  premises  as  their  homestead,  it  is  imma- 
terial whether  they  afterwards  abandoned  the  property  or  not,  or,  if 
abandoned,  they  afterwards  executed  a  new  note  and  mortgage,  for  no 
such  new  note  or  mortgage  is  declared  upon.  As  the  uncontradicted 
evidence  shows  that  defendants  had  not  abandoned  the  property  when 
the  note  and  mortgage  sued  upon  were  executed,  the  court  did  not  err 
in  failing  to  submit  to  the  jury  as  an  issue  the  question  of  abandon- 
ment, by  peremptorily  charging,  at  the  request  of  plaintiff,  that  the 
undisputed  evidence  showed  that  the  defendants  had  abandoned  the 
property  as  their  homestead,  and  had  left  the  State  of  Texas,  and  were 
living  at  Oklahoma  when  the  deed  of  trust  was  executed,  or  in  failing  to 
otherwise  submit  the  question  of  abandonment,  for  the  pleadings  of 
plaintiff  raised  no  such  issue. 

The  judgment  of  the  District  Court  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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J.  C.  Davis  v.  Pullman  Company. 

Decided  February  24,  1904. 

1*— Judgment  Non  Obstante  Veredicto. 

The  court  has  no  right  to  enter  a  judgment  non  obstante  veredicto  in 
favor  of  a  plaintiff  against  a  defendant  who  has  obtained  a  favorable  verdict, 
upon  a  verdict  rendered  against  his  codefendant.  Questioned  whether,  in  this 
State,  the  trial  court  can  enter  a  judgment  non  obstante  veredicto  in  any 
case. 

Zi — Guaranty  Companies — Refusal  to  Act  as  Surety— Penalty. 

The  law  providing  that  guaranty  companies  shall  be  liable  to  a  five  hun- 
dred dollar  penalty  in  case  they  fail  to  give,  upon  request  of  the  person  for 
whom  they  have  refused  any  longer  to  be  surety,  a  written  statement  show- 
ing the  reason  for  their  action  (Acts  of  1897,  chap.  165,  sec.  10),  applies 
alone  to  guaranty  companies  and  can  not  be  extended  to  include  other  cor- 
porations though  they  be  agents  for  such  companies. 

3*— Same— Recovery  of  Penalty. 

The  penalty  denounced  by  section  9  of  chapter  165  of  the  Acts  of  1897, 
against  one  accepting  as  surety  a  guaranty  company  which  has  not  obtained 
authority  to  do  business  in  the  State,  can  only  be  recovered  by  a  suit  in  the 
name  of  the  State. 

4. — Guaranty  Company — Agent. 

Section  8  of  chapter  165,  Acts  of  1897,  does  not,  by  making  the  person 
soliciting  business  for  a  guaranty  company  the  agent  of  that  company,  make 
him  liable  for  the  company's  acts,  nor  for  acts  of  his  own  which  would  not 
be  actionable  if  done  by  the  guaranty  company. 

5* — Agent — Penalty. 

Evidence  considered  and  held  not  to  show  defendant,  the  Pullman  Com- 
pany, as  agent  of  a  guaranty  company,  liable  to  plaintiff  in  penalty  as  pro- 
vided by  section  10,  chapter  165,  of  the  Acts  of  1897. 

6- — Statement  of  Facts— Stenographer's  Notes. 

Plaintiff  can  not  complain  of  the  refusal  of  the  court  to  grant  his  mo- 
tion to  require  the  stenographer  to  transcribe  his  stenographic  notes  of  the 
testimony  taken  upon  the  trial,  where  a  statement  of  facts  was  agreed  to 
by  attorneys  for  plaintiff  and  defendant  and  approved  by  the  judge. 

■  * 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
S.  J.  Brooks. 

J.  D.  Childs,  for  appellant. 

J.  D.  Guinn,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  the  appel- 
lant against  the  United  States  Guaranty  Company  and  the  Pullman 
Company,  foreign  corporations,  to  recover  a  penalty  of  $500  alleged  to 
have  been  incurred  by  defendant  and  damages  claimed  to  have  been 
sustained  by  plaintiff,  under  the  provisions  of  sections  8,  9  and  10, 
chapter  165,  of  the  regular  session  of  the  Twenty-fifth  Legislature. 
Acts  of  1897,  p.  247. 

It  was  alleged  by  plaintiff  that  on  the  1st  day  of  September,  1898, 
and  subsequent  thereto,  the  United  States  Guaranty  Company  was  ille- 
gally doing  business  in  the  State,  without  a  permit  from  the  State, 
through  and  by  its  agent,  the  Pullman  Palace  Car  Company,  which  had 
a  permit  to  do  business  in  this  State;  that  the  last  named  company  was 
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the  agent  of  the  guaranty  company  in  taking,  receiving  and  transmit- 
ting applications  of  Pullman  conductors  for  bond  or  security  with  said 
guaranty  company;  that  it  received  and  transmitted  the  application  of 
plaintiff  for  a  $500  bond  for  and  to  the  United  States  Guaranty  Com- 
pany, and  thereby  became  and  was  the  agent  of  said  company  and  sub- 
ject to  all  liabilities  and  penalties  prescribed  by  sections  8,  9  and  10  of 
said  Act  of  189?.  That  on  October  7,  1898,  plaintiff  applied  to  the 
Pullman  Company  for  employment  as  a  conductor  on  the  cars  of  the 
company,  was  employed  as  such,  and  at  the  same  time  was  bonded  and 
guaranteed  in  the  sum  of  $500  in  the  guaranty  company,  having  made 
application  for  the  bond  through  the  Pullman  Company,  who  was  then 
the  agent  of  the  guaranty  company ;  that  plaintiff  paid  to  the  last  named 
company,  through  its  said  agent,  the  sum  of  $5  in  full  payment  for  one 
year  for  the  privilege  of  being  bonded  in  said  company  in  accordance 
with  the  rules  and  regulations  of  defendant  corporations,  and  was  there- 
after regularly  engaged  and  employed  in  the  service  of  the  Pullman 
Company  upon  the  strength  of  his  bond  executed  by  the  guaranty  com- 
pany, and  accepted  by  his  employer,  the  Pullman  Company. 

That  plaintiff  made  a  trial  trip  from  the  city  of  San  Antonio  to  the 
City  of  Mexico  between  October  7  and  12,  1898,  and  thereafter  contin- 
ued in  the  service  of  the  Pullman  Company  in  the  capacity  of  conductor 
until  November  29,  1898,  when  he  resigned  his  position  at  the  request 
of  said  company,  for  the  reason  that  the  guaranty  company  would  no 
longer  stand  as  guarantor  or  security  to  the  Pullman  Company  for  his 
fidelity  upon  said  bond  of  $500. 

That  afterwards  on  the  22d  day  of  February,  1899,  the  United  States 
Guaranty  Company,  upon  being  demanded  and  requested  by  plaintiff  as 
required  by  law  for  a  statement  of  the  facts  on  which  its  action  in  re- 
fusing to  longer  guarantee  or  be  security  for  plaintiff's  fidelity,  failed 
and  refused  to  furnish  him  such  written  statement  and  information,  as 
required  by  law,  within  thirty  days  after  said  demand  and  request  The 
plaintiff  prayed  judgment  against  both  defendants  for  the  $500  penalty 
prescribed  by  the  act  of  the  Legislature  upon  which  this  action  was 
brought,  and  for  $10,000  additional  damages. 

The  United  States  Guaranty  Company  never  answered  nor  in  any 
way  appeared  in  this  case.  If  it  knew  of  or  was  in  any  way  charged 
with  notice  of  the  proceedings  against  it,  it  utterly  ignored  them.  The 
Pullman  Company  answered  by  general  and  special  exceptions,  a  gen- 
eral denial,*  a  special  denial  of  its  agency  or  authority  to  act  in  any  way 
for  the  guaranty  company,  of  any  liability,  statutory  or  otherwise,  for 
any  wrongs  or  injuries  that  may  have  been  done  to  plaintiff  by  its  co- 
defendant. 

The  case  was  tried  before  a  jury  who  returned  the  following  verdict: 
"We  the  jury  find  for  the  plaintiff  the  sum  of  five  dollars  against  the 
Pullman  Car  Company,  and  we  find  judgment  for  the  plaintiff  against 
the  United  States  Guaranty  Company  for  the  sum  of  $500  as  penalty, 
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and  $735  damages  for  cancellation  of  bond."  Judgment  was  entered 
by  the  court  in  accordance  with  this  verdict.  A  motion  was  then  made 
by  plaintiff  to  enter  judgment  against  the  Pullman  Company  for  $1235 
upon  the  verdict  of  the  jury  against  the  United  States  Guaranty  Com- 
pany. The  court's  refusal  to  enter  such  judgment  non  obstante  vere- 
dicto is  made  the  basis  of  appellant's  first  assignment  of  error.  This 
complaint  is  the  burden  of  plaintiff's  song — the  head  and  front  of  the 
court's  offending.  In  jurisdictions  where  the  practice  obtains  of  enter- 
ing judgment  non  obstante  veredicto,  the  general  rule  is  that  a  motion 
by  the  plaintiff  to  enter  such  a  judgment  will  only  be  entertained  when 
the  verdict  is  for  the  defendant  upon  facts  that  present  no  defense. 
Brown  v.  Rentfro,  57  Texas,  332 ;  Templeman  v.  Gibbs,  25  S.  *W.  Rep., 
736.  No  case  can  be  found  anywhere  where  such  a  judgment  has  evjr 
been  entered  in  favor  of  the  plaintiff  against  a  defendant  who  has  ob- 
tained a  favorable  verdict  upon  a  verdict  rendered  against  his  code- 
fendant.  Had  the  United  States  Guaranty  Company  been  before  the 
court,  after  the  verdict  wad  rendered  against  it  there  would  have  been 
ss  much  reason  for  the  court's  entertaining  a  motion  to  enter  a  judg- 
ment in  its  favor  upon  the  verdict  rendered  in  favor  of  the  Pullman 
Company,  notwithstanding  the  verdict  of  the  jury,  as  there  would  be  in 
rendering  such  judgment  as  was  asked  for  by  appellant  in  its  motion. 
But  in  this  State  it  may  be  doubted  whether  the  trial  court  can  in  any 
case  enter  judgment  non  obstante  veredicto.  In  Texas  it  is  made  the 
duty  of  the  court  to  enter  its  judgment  in  conformity  with  the  verdict, 
whether  it  be  correct  or  not,  and  whether  the  error  in  the  verdict,  if 
there  be  any,  arose  from  erroneous  instructions  or  rulings  by  the  court 
or  from  a  misinterpretation  of  the  evidence  by  the  jury.  Art.  1335, 
Eev.  Stats.;  Houston  &  T.  C.  Ry.  Co.  v.  Strycharski,  92  Texas,  10; 
Jlenne  v.  Moultrie,  97  Texas,  216,  8  Texas  Ct.  Rep.,  759,  77  S.  W.  Rep., 
608. 

Appellant's  second  assignment  of  error  is  as  follows:  "The  court 
erred  in  the  charge  in  limiting  the  recovery  of  plaintiff  to  $5  as  against 
the  defendant  Pullman  Company,  because  the  Pullman  Company  and 
its  joint  tort  feasor,  the  United  States  Guaranty  Company,  defendant, 
were  liable  for  all  the  penalties  as  charged  by  plaintiff  for  defamation 
of  character,  libel,  the  blacklisting  of  said  plaintiff,  as  well  as  of  actual 
damages." 

Sections  9  and  10,  upon  which  appellant  relies  to  sustain  this  action, 
are  as  follows: 

"Sec.  9.  Any  person,  association  of  persons  or  corporations,  who  shall* 
accept  any  corporation  created  for  the  purposes,  or  either  of  them,  men- 
tined  in  section  1  of  this  act,  without  such  corporation  having  previously 
complied  with  the  provisions  and  requirements  of  this  act,  and  having 
received  from  the  Commissioner  of  Agriculture,  Insurance,  Statistics 
and  History  the  certificate  of  authority  provided  for  in  this  act,  shall 
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forfeit  as  a  penalty  the  sum  of  five  hundred  dollars,  to  be  recovered  by 
suit  in  the  name  of  the  State  in  any  court  of  competent  jurisdiction. 

"Sec.  10.  When  any  corporation  shall  cancel  a  bond  of  guaranty  or 
indemnity,  or  shall  notify  the  employer  of  the  person  whose  fidelity  is 
guaranteed,  that  said  corporation  will  no  longer  guarantee  or  be  security 
for  the  fidelity  of  said  person,  or  when  said  corporation  has  once  guar- 
anteed the  fidelity  of  any  person,  or  acted  as  security  therefor,  and  on 
application  refuses  to  do  so  again,  it  shall  furnish  to  such  person  a  full 
statement  in  writing  of  the  facts  on  which  the  action  of  the  corporation 
is  based,  and  if  such  action  be  based  in  whole  or  in  part  on  information, 
all  such  information;  and  any  such  corporation  failing  or  refusing  to 
furnish  any  such  written  statement  within  thirty  days  after  a  request 
therefor,  shall  be  liable  to  such  person  injured  in  the  sum  of  five  hun- 
dred dollars,  in  addition  to  all  other  damages  caused  thereby  which  may 
be  sued  for  and  recovered  in  any  court  of  competent  jurisdiction."  Gen- 
eral Laws  of  1897,  p.  247. 

Statutes  of  this  character  are  in  their  nature  penal,  and  to  recover 
the  penalty  denounced,  the  case  must  come  within  the  very  terms  of  the 
statute.  Houston  E.  &  W.  T.  Ey.  Co.  v.  Campbell,  91  Texas,  557;  43 
Law.  Kep.  Ann.,  230 ;  Texas  &  P.  Ry.  Co.  v.  Barrow,  2  Texas  Law  Jour- 
nal, 28,  77  S.  W.  Rep.,  643 ;  Schloss  v.  Railway  Co.,  85  Texas,  601,  and 
cases  there  cited.  It  will  be  observed  from  reading  the  sections  of  the 
statute  quoted  that  the  pecalty  denounced  by  section  10  is  against  cor- 
porations engaged  in  the  business  of  becoming  security  on  bonds,  under- 
takings, recognizances,  and  other  obligations  required  or  permitted  by 
law  *  *  *  to  be  made,  given,  tendered,  or  filed  with  surety  or  sure- 
ties, etc.  It  has  no  application  whatever  to  individuals  or  corporations 
engaged  in  other  business  than  becoming  surety  on  bonds,  undertakings, 
etc.,  and  can  not  be  extended  by  judicial  construction  to  any  persons  or 
corporations  not  embraced  in  section  one  of  said  act,  even  though  a  per- 
son or  another  corporation  may  be  the  agent  of  a  surety  or  guaranty 
company. 

The  penalty  denounced  in  section  9  of  the  act  can  only  be  recovered 
by  a  suit  in  the  name  of  the  State  in  a  court  of  competent  jurisdiction. 
The  purpose  of  that  section  is  to  aid  the  State  in  enforcing  the  provi- 
sions of  the  act  by  punishing  any  person,  association  of  persons,  or  cor- 
porations who  shall  accept  as  security  any  corporation  created  for  the 
purposes  mentioned  in  section  1  of  such  act,  which  has  not  complied 
with  the  laws  of.  this  State. 

Section  8  of  the  act  under  consideration  is  as  follows : 

"Sec.  8.  Any  person  who  solicits  business  for  or  on  behalf  of  such 
corporation,  or  makes  or  transmits  for  any  person  other  than  hynself, 
any  application  for  guaranty  or  security,  or  who  advertises  or  otherwise 
gives  notice  that  he  will  receive  or  transmit  same,  or  who  shall  receive 
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or  transmit  same,  or  who  shall  receive  or  deliver  a  contract  of  guaranty 
or  security,  or  who  6hall  examine  or  investigate  the  character  of  any 
applicant  for  guaranty  or  security  than  himself,  or  who  shall  refer  any 
applicant  for  guaranty  or  security  to  such  corporations,  whether  any  of 
said  acts  shall  be  done  at  the  instance  and  request,  or  by  the  employment 
of  such  corporation,  or  other  corporation  or  person,  or  any  person  who 
shall  issue  indemnifying  bonds  or  contracts,  whose  solvency  and  com- 
pliance with  his  said  bonds  or  obligations  is  guaranteed  directly  or  indi- 
rectly by  any  corporation,  shall  be  held  to  be  the  agent  of  such  corpora- 
tion so  far  as  relates  to  all  the  liabilities  and  penalties  prescribed  by 
this  act." 

It  can  not  be  held  that  by  using  the  language  "shall  be  held  to  be 
the  agent  of  such  corporation  so  far  as  relates  to  all  the  liabilities  and 
penalties  prescribed  by  this  act/'  the  appellee  became  liable  to  appel- 
lant for  the  penalties  prescribed  in  the  susequent  sections  of  the  act; 
for  there  was  no  act  done  by  the  Pullman  Company  which,  if  done  by 
the  guaranty  company,  would  have  subjected  it  to  any  penalty  or  liabil- 
ity prescribed  by  any  subsequent  section  of  the  act  under  consideration. 
This  differentiates  the  act  upon  which  this  action  is  based  from  the  Act 
of  1879  in  relation  to  insurance  companies  as  construed  by  the  Supreme 
Court  in  Hartford  Fire  Ins.  Co.  v.  Walker,  94  Texas,  473. 

Besides  there  is  no  evidence  tending  to  show  that  the  Pullman  Com- 
pany ever  in  the  State  of  Texas  solicited  business  for  or  on  behalf  of 
the  United  States  Guaranty  Company,  or  made  or  transmitted  for  any 
person  other  than  itself  any  application  for  guaranty  or  security,  or 
that  it  ever  advertised  or  otherwise  gave  notice  that  it  would  receive  or 
transmit  same,  in  or  from  this  State,  or  that  it  ever  received  or  trans- 
mitted same,  or  that  it  ever  received  or  delivered  a  contract  of  guar- 
anty or  security  in  this  State,  or  that  it  ever  examined  or  investigated 
in  this  State  the  character  of  any  application  for  guaranty  or  security 
than  for  itself,  or  that  it  ever  in  this  State  referred  any  applicant  for 
guaranty  or  security  than  for  itself.  Nor  is  there  a  particle  of  evidence 
tending  to  show  that  the  United  States  Guaranty  Company  ever  executed 
a  bqnd  of  guaranty  or  indemnity  for  the  appellant  or  that  it  ever  can- 
celed such  bond  or  guaranty.  Therefore,  whatever  construction  be 
given  the  statutes  under  consideration,  no  liability  of  appellee  is  shown 
to  appellant  under  the  statute.  Outside  of  the  statute  no  liability  is 
claimed  or  attempted  to  be  shown  against  the  appellee,  further  than  the 
$5  recovered.  Therefore,  the  court  did  not  err  in  the  charge  complained 
of  by  this  assignment. 

Since  a  full  statement  of  facts  was  made  out  and  agreed  to  by  the 
attorneys  for  plaintiff  and  defendant,  Pullman  Company,  and  approved 
by  the  court,  it  does  not  appear  that  appellant  was  in  any  way  prejudiced 
by  the  refusal  of  the  court  to  grant  his  motion  to  require  the  stenog- 
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rapher  to  transcribe  Us  stenographic  notes  of  the  testimony  taken  upon 
the  trial. 

There  is  no  error  in  the  judgment  appealed  from,  so  far  as  it  affects 
the  appellant,  which  requires  its  reversal.  Therefore  the  judgment,  so 
far  as  it  is  involved  in  this  appeal,  is  affirmed. 


Affirmed. 


Writ  of  error  refused. 


/ 
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Missouri,  Kansas  &  Texas  Railway  Company  v.  G.  P.  Hoskins. 

Decided  February  24,  1904. 

1.— Matter  and  dervant— Charge—  Duty  to  Inspect. 

In  the  case  of  a  brakeman  Injured  by  the  handrail  on  the  cupola  of  the 
caboose  giving  way,  causing  him  to  fall  to  the  ground,  the  car  passing  over 
his  hand,  it  was  not  error,  as  on  the  weight  of  evidence,  to  charge  that  he 
had  a  right  to  assume  that  the  handrail  was  in  a  reasonably  safe  condition 
and  was  not  required  to  inspect  the  same;  if  defendant  desired  the  issue 
raised  as  to  whether  the  general  condition  of  the  car  was  such  as  to  charge 
plaintiff  with  the  particular  defect  causing  his  injury,  he  should  have  re- 
quested a  charge  submitting  such  issue. 

2. — Same— Contributory  Negligence— Question  of  Faot. 

The  question  of  contributory  negligence  is  one  of  fact  for  the  jury  and  the 
court  properly  refused  a  peremptory  Instruction  that  appellant  was  guilty 
of  negligence,  as  a  matter  of  law,  in  attempting  to  leave  the  top  of  the 
caboose  while  the  car  was  in  motion. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Rice  Jfaxey. 

T.  8.  Miller  and  Head  &  Dillard,  for  appellant. 

W.  J.  Mathis  and  Wolfe,  Hare  &  8  em  fie,  for  appellee. 

NEILL,  Associate  Justice. — This  suit  was  brought  by  appellee 
against  the  Missouri,  Kansas  &  Texas  Railway  Company  of  Texas  and 
the  Missouri,  Kansas  &  Texas  Railway  Company  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused  him  by  the  negligence  of 
the  railway  companies  while  he  was  employed  in  their  service  as  a 
brakeman.  The  defendants  answered  by  a  general  denial,  pleas  of  as- 
sumed risk,  and  contributory  negligence.  The  case  was  tried  by  a 
jury  and  the  trial  resulted  in  a  judgment  in  favor  of  the  plaintiff 
against  the  Missouri,  Kansas  &  Texas  Railway  Company  for  $8000, 
and  against  the  plaintiff  in  favor  of  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas.  This  appeal  is  by  the  company  against 
whom  the  judgment  was  rendered. 

Conclusions  of  Fact. — On  the  night  of  October  16,  1901,  the  appellee, 
while  in  the  employ  of  appellant  as  a  brakeman,  and  in  pursuance  of 
the  duties  of  his  employment,  was  on  top  of  a  caboose  engaged  in  pilot-' 
ing  one  of  appellant's  trains  which  was  being  backed  through  its  yard 
at  Denison,  Texas.  It  was  an  ordinary  caboose  of  the  company,  with 
a  cupola  with  steps  leading  to  it  from  the  inside.  A  railing  was  around 
the  top  edge  of  the  cupola  on  the  outside,  which  is  used  as  a  hand-hold 
in  getting  in  and  out.  There  were  two  sliding  windows  about  sixteen 
by  twenty  inches,  just  large  enough  for  a  man  to  pass  in  and  out  of 
the  cupola.  In  getting  out  of  the  cupola  one  catches  hold  of  the  rail- 
ing around  its  top  and  pulls  himself  up;  in  getting  in  he  catches  the 
failing  and  swings  down,  feet  foremost.    The  railing  or  hand-hold  on 
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the  cupola  of  the  caboose  on  top  of  which  appellee  was  in  the  per- 
formance of  the  duties  of  his  employment  at  the  time  of  the  occurrence 
of  the  accident  hereinafter  narrated,  which  caused  his  injuries,  was, 
through  the  negligent  failure  of  the  appellant  to  use  ordinary  care  to 
keep  such  railing  or  hand-hold  reasonably  safe  for  the  use  of  its  em- 
ployes in  getting  in  and  out,  not  reasonably  safe  for  such  use  of  its 
employes.  Such  unsafe  condition  resulted  from  the  screws  with  which 
the  wood  to  which  the  railing  or  hand-hold  was  fastened  being  worn 
and  old.  Such  defective  and  unsafe 'condition  the  appellant  could  and 
would  have  known  had  it  exercised  such  care  as  an  ordinarily  prudent 
person  would  have  used  under  the  same  or  similar  circumstances  to 
discover  such  defective  and  unsafe  condition.  The  unsafe  and  defective 
condition  of  the  railing  or  hand-hold  was  not  known  to  appellee;  nor 
apparent  to  ordinary  observation. 

As  the  train  to  which  the  caboose  was  attached,  that  appellee  was  on 
top  of,  passed  some  trees  he  saw  the  track  was  clear  and  prepared  to  go 
inside  the  caboose  through  the  window  of  the  cupola  for  the  purpose 
of  putting  away  the  lights  and  taking  down  the  markers  before  going  to 
his  home.  To  get  inside,  he  took  hold  of  the  railing  or  hand-hold  on 
top  of  the  cupola  preparatory  to  swinging  himself  in  the  usual  and 
customary  manner;  but  when  he  put  his  weight  upon  the  railing  it 
pulled  loose  and  he  fell  backwards  from  the  caboose,  striking  a  tree 
near  the  track,  which  caused  his  left  hand  to  be  thrown  under  the  car, 
which  was  so  mashed  and  mangled  by  its  wheels  as  to  necessitate  its 
amputation.  The  injury  thus  sustained  by  the  appellee  was  proximately 
caused  by  the  negligence,  before  stated,  of  appellant,  and  not  through 
any  risk  assumed  by  him  ordinarily  incident  to  his  employment,  nor 
was  he  guilty  of  any  negligence  proximately  contributing  to  his  in- 
juries. By  reason  of  the  injuries  so  caused  by  the  negligence  of  ap- 
pellant appellee  has  been  damaged  in  the  amount  assessed  by  the  jury. 

Conclusions  of  Law. — The  third  paragraph  of  the  court's  charge  ifr  as 
follows:  "It  was  the  duty  of  plaintiff  to  exercise  ordinary  care  and 
prudence  in  the  performance  of  his  duties,  to  avoid  injury  to  himself; 
and  if  he  failed  to.  exercise  such  care,  and  thereby  caused  or  helped  to 
cause  his  injuries,  he  was  guilty  of  contributory  negligence  and  is  not 
entitled  to  recover  any  damages  on  account  of  such  injury.  Plaintiff 
was  not  required,  however,  under  the  law,  to  inspect  said  hand-hold  for 
the  purposes  of  ascertaining  its  condition,  but  had  the  right  to  assume 
that  same  was  reasonably  safe  for  him  to  use  in  performing  the  duties 
required  of  him  with  a  reasonable  degree  of  safety." 

The  last  sentence  of  the  paragraph  is  complained  of  as  error,  the 
proposition  asserted  under  the  assignment  being  as  follows:  'The 
charge  complained  of  was  upon  the  weight  of  the  evidence  as  applied  lo 
the  facts  of  this  case,  there  being  evidence  which  tended  to  show  that 
the  caboose  and  cupola  upon  which  plaintiff  was  injured  were  in  an  old 
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and  dilapidated  condition  generally  and  that  plaintiff  had  notioe  of  this 
fact,  and  under  these  circumstances  it  was  for  the  jury  to  say  whether 
or  not  plaintiff  had  the  right  to  assume  without  inspection  that  the 
hand-hold  was  reasonably  safe." 

The  sentence  complained  of  is  a  well  established  principle  of  law 
repeatedly  held  applicable  to  cases  of  this  character.  Missouri  K.  & 
T.  Ey.  Co.  v.  Hannig,  91  Texas,  347,  43  S.  W.  Sep.,  508 ;  Texas  &  N. 
0.  Ry.  Co.  v.  Bingle,  91  Texas,  287,  42  S.  W.  Hep.,  971;  Texas  &  P. 
By.  Co.  v.  O'Fiel,  78  Texas,  486,  15  S.  W.  Sep.,  33;  San  Antonio  & 
A.  P.  By.  Co.  v.  Engelhorn,  24  Texas  Civ.  App.,  324,  62  S.  W.  Eep., 
661;  Southern  P.  Co.  v.  Winton,  27  Texas  Civ.  App.,  503,  66  S. 
W.  Eep.,  481;  Galveston  H.  &  S.  A.  By.  Co.  v.  Davis,  27  Texas  Civ. 
App.,  279,  65  S.  W.  Bep.,  217 ;  San  Antonio  &  A.  P.  By.  Co.  v.  Lindsey, 
27  Texas  Civ.  App.,  316 ;  Galveston  H.  &  S.  A.  By.  Co.  v.  Abbey,  29 
Texas  Civ.  App.,  211,  68  S.  W.  Bep.,  293;  Galveston  H.  &  S.  A.  By. 
Co.  v.  Buch,  27  Texas  Civ.  App.,  283,  65  S.  W.  Bep.,  681;  Galveston 
H.  &  N.  By.  Co.  v.  Newport,  26  Texas  Civ.  App.,  657;  Missouri  K. 
&  T.  By.  Co.  v.  Blackman,  74  S.  W.  Bep.,  74;  Pinnerty  v.  Burnham 
(Pa.),  54  Atl.  Bep.,  996;  Whitaker's  Smith  on  Neg.,  p.  155,  and 
authorities  cited  in  note  d,  p.  157;  Texas  &  P.  By.  Co.  v.  Archebold, 
170  U.  S.,  655,  42  L.  Ed.,  1188;  Bailway  Co.  v.  McDade,,191  U.  S., 
48,  L.  Ed.,  24;  Bailway  Co.  v.  Wade,  45  S.  E.  Bep.,  915.  The  evidence 
is  not  such  in  this  case  as  would  make  the  principle  enunciated  a  charge 
upon  its  weight.  It  being  a  correct  proposition  of  law,  appellant  should, 
if  it  desired  it  presented,  have  requested  a  charge  submitting  the  issue 
as  to  whether  the  general  condition  of  the  car  was  such  as  might  charge 
appellee  with  knowledge  of  the  particular  defect  which  caused  his  in- 
jury.   Texas  &  P.  Ey.  Co.  v.  Eberheart,  91  Texas,  321. 

The  question  of  contributory  negligence  was  one  of  fact  to  be  de- 
termined by  the  jury,  and  it  was  not  error  for  the  court  to  refuse  ap- 
pellant's peremptory  instruction  to  the  effect  that  appellee  was  guilty  of 
negligence  as  a  matter  of  law  in  attempting  to. leave  the  top  of  the  ca- 
boose while  the  train  was  in  motion. 

Special  charge  number  5,  made  the  basis  of  the  third  assignment  of 
error,  took  the  question  of  contributory  negligence  from  the  jury  and 
required  a  verdict  for  the  appellant  if  they  believed  in  the  performance 
of  his  duties  appellee  should  have  remained  on  top  of  the  caboose  as 
long  as  the  train  was  in  motion,  regardless  of  whether  he  was  negligent 
or  not.  The  undisputed  evidence  shows  that  he  had  fully  discharged 
the  duty  which  he  went  on  top  of  the  car  to  perform  when  he  endeavored 
to  descend  to  the  inside  of  the  caboose. 

The  charge  of  the  court,  when  taken  and  considered  as  a  whole,  fully 
and  fairly  presents  every  issue  and  phase  of  the  case  to  the  jury  and  the 
evidence  amply  supports  the  verdict.    The  judgment  is  affirmed. 

Affirmed. 
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Leopold  M.  Michael  v.  Eosa  Michael. 

m 

Decided  February  24,  1904. 

1. — Statute  Construed— Divorce — Residence. 

Revised  Statutes,  article  2978,  providing  for  six  months  residence  next 
preceding  the  filing  of  suit  for  divorce  in  the  county  in  which  such  suit  is 
filed,  construed,  and  the  word  "reside"  held  to  mean  an  actual  residence  _as 
distinguished  from  a  legal  or  constructive  one.  Haymond  v.  Haymond.  74 
Texas,  414,  followed. 

2d — New  Cause  of  Action— Pleading. 

Where  the  original  petition  in  a  suit  for  divorce  alleged  cruel  treatment 
and  amendments  afterwards  set  up,  in  addition,  abandonment  and  adultery, 
such  amendments  set  up  a  new  cause  of  action  and  the  residence  of  the  pe- 
titioner for  the  six  months  next  preceding  the  time  of  filing  the  last  amend- 
ment must  govern  the  question  of  her  right  to  sue  for  divorce  in  the  county 
in  which  she  did. 

Appeal  from  the  District  Court  of  Bexar.  Tried  below  before  Hon. 
J.  L.  Camp. 

C.  K.  Breneman  and  Chas.  W.  Ogden,  for  appellant. 

Carlos  Bee,  Geo.  R.  Gillette,  Henry  C.  King,  Jr.,  Wtn.  Aubrey,  and 
IF.  A.  Wurzbach,  for  appellee. 

FLY,  Associate  Justice. — This  is  a  suit  for  divorce  and  partition 
of  community  property,  instituted  by  appellee  against  her  husband  Leo- 
pold M.  Michael,  the  Michael  Loan  Co^  E.  Oabrieski,  Louis  M.  Michael 
and  Sam  Berliner,  all  but  the  husband  being  joined  for  the  purpose  of 
obtaining  the  annulment  of  alleged  fraudulent  transfers  of  property 
made  to  them  by  the  husband.  The  court  submitted  the  full  case  to 
the  jury  on  special  issues,  which  were  all  answered  in  favor  of  appellee, 
but  the  court  only  granted  a  divorce  on  the  answers  and  refused  to  enter 
a  judgment  as  to  the  property.  This  appeal  is  perfected  from  the 
judgment  granting  a  divorce. 

Appellant  filed  a  plea  to  the  jurisdiction  of  the  court  on  the  ground 
that  appellee  was  not  an  actual  bona  fide  inhabitant  of  the  State  of 
Texas,  and  had  not  resided  in  Bexar  County  for  six  months  next  pre- 
ceding the  filing  of  the  suit. 

Jurisdiction,  by  the  concurrence  of  English  and  American  courts, 
in  divorce  suits  is  founded  on  residence  or  domicile.  Andrews  v.  An- 
drews (Mass.),  57  N.  E.  Rep.,  333;  Branqh  v.  Branch  (Colo.),  71 
Pac.  Rep.,  632. 

The  State  of  Texas  has  enacted  laws  regulating  and  controlling  mat- 
ters of  marriage  and  divorcer  and  has  prescribed  rules  as  to  domicile, 
as  to  procedure  in  trials  and  as  to  rules  of  evidence  which  apply  to  no 
other  class  of  cases  in  its  courts.  For  instance,  no  other  class  of  liti- 
gants is  required  to  be  residents  of  the  State  in  order  to  have  the  author- 
ity to  institute  suits ;  in  no  other  case,  when  the  parties  are  in  court,  is 
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a  judgment  by  default  forbidden,  and  a  judgment  permitted  only  "upon 
full  and  satisfactory  evidence." 

In  article  2978  of  the  Revised  Statutes  it  is  provided:  "No  suit 
for  divorce  from  the  bonds  of  matrimony  shall  be  maintained  in  the 
courts  unless  the  petitioner  for  such  divorce  shall,  at  the  time  of  ex- 
hibiting his  or  her  petition,  be  an  actual  bona  fide  inhabitant  of  the 
State,  and  shall  have  resided  in  the  county  where  the  suit  is  filed  six 
months  next  preceding  the  filing  of  the  suit." 

In  article  3268  of  the  Revised  Statutes  it  is  provided,  that  in  the 
construction  of  statutes  the  ordinary  signification  shall  be  applied  to 
words,  and  in  commenting  on  that  provision  the  Supreme  Court  said: 
"It  is  the  duty  of  a  court  to  give  to  language  used  in  a  statute  the 
meaning  with  which  it  was  used  by  the  Legislature,  if  this  can  be 
ascertained,  and  to  do  this,  if  the  words  be  not  such  as  have  a  peculiar 
meaning  when  applied  to  a  given  art  or  trade  with  reference  to  which 
they  are  used  in  the  statute,  the  only  safe  rule  is  to  apply  to  them  their 
ordinary  meaning,  for  the  Legislature  must  be  presumed  to  have  used 
them  in  that  sense  in  which  they  are  ordinarily  understood;  and  if  so 
applying  them  the  legislation  in  which  they  are  found  seems  to  be 
harsh  or  not  to  embrace  and  give  remedies  for  acts  for  which  remedies 
ought  to  be  given,  the  courts  for  such  reasons  are  not  authorized  to 
place  on  them  a  forced  construction  for  the  purpose  of  mitigating  a 
seeming  hardship  imposed  by  a  statute,  or  conferring  a  right  which 
the  Legislature  has  not  thought  proper  to  give."  Turner  v.  Cross, 
83  Texas,  218. 

It  is  evident  that  if  the  plain,  ordinary  signification  of  the  word 
"resided"  used  in  the  statute  is  given  to  it  that  it  would  necessarily  be 
construed  to  require  an  actual  living  in  the  county  for  six  months,  im- 
mediately preceding  the  filing  of  the  suit.  The  word  "reside"  in  its 
ordinary  sense  carries  with  it  the  idea  of  permanence  as  well  as  con- 
tinuity. It  does  not  mean  living  in  one  place  and  claiming  a  home  in 
another.  It  does  not  mean  a  constructive  or  imaginarv  residence  in 
Texas,  while  actually  living  in  Illinois.  It  was  intended  by  the  statute 
not  only  to  compel  an  actual,  good  faith  inhabitancy  of  this  State,  but 
an  actual  residence  in  the  countv  where  the  suit  for  divorce  is  insti- 
tuted  upon  the  part  of  the  party  seeking  the  divorce. 

In  the  construction  of  similar  statutes  in  several  other  States  it  has 
been  held  that  the  residence  contemplated  by  the  statutes  is  an  actual 
residence  and  not  a  mere  legal  residence  or  one  based  upon  a  mere  in- 
tention* to  return  to  the  State  while  residing  elsewhere.  In  the  case 
of  Tipton  v.  Tipton,  8  S.  W.  Rep.,  440,  the  Supreme  Court  of  Kentucky 
said:  "There  is  a  broad  distinction  between  a  legal  and  an  actual 
residence.  A  legal  residence  (domicile)  can  not,  in  the  nature  of 
things,  coexist  in  the  same  person  in  two  States  and  countries.  He 
must  have  a  legal  residence  somewhere.  He  can  not  be  a  cosmopolitan. 
The  succession  to  movable  property,  whether  testamentary  or  in  the 
case  of  intestacy,  except  as  regulated  by  statute;  the  jurisdiction  of  -the 
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probate  of  wills ;  the  right  to  vote ;  the  liability  to  poll  tax  and  to  mili- 
tary duty,  and  other  things,  all  depend  on  the  party's  legal  residence 
or  domicile.  For  these  purposes  he  must  have  a  legal  residence.  The 
law  will,  from  facts  and  circumstances,  fix  a  legal  residence  for  him, 
unless  he  voluntarily  fixes  it  himself.  His  legal  residence  consists  of 
fact  and  intention;  both  must  concur;  and  when  his  legal  residence 
is  once  fixed,  it  requires  both  fact  and  intention  to  change  it.  As  con- 
tradistinguished from  his  legal  residence,  he  may  have  an  actual  resi- 
dence in  another  State  or  country.  He  may  abide  in  the  latter  with- 
out surrendering  his  legal  residence  in  the  former,  provided  he  so  in- 
tends. His  legal  residence  for  the  purposes  above  indicated  may  bfl 
merely  ideal,  but  his  actual  residence  must  be  substantial.  He  may 
not  actually  abide  at  his  legal  residence  at  all;  but  his  actual  residence 
must  be  his  abiding  place.  His  legal  residence  subjects  him  to  the 
duties,  and  confers  upon  him  the  rights  and  privileges  above  men- 
tioned. *  *  *  According  to  these  views,  we  think  that  the  resi* 
dence  required  by  the  section  of  the  code  means  that  of  an  actual  resi- 
dence; and  that  a  mere  legal  residence  in  this  State,  with  an  actual 
residence  out  of  the  State,  is  not  sufficient  to  entitle  the  appellant  to 
maintain  his  action."  The  statute  referred  to  in  the  opinion  required 
"a  residence  in  this  State  for  one  year  next  before  the  commencement 
of  the  action"  and  the  Texas  statute  requires  that  the  plaintiff  "shall 
have  resided  in  the  county  where  the  suit  is  filed  six  months  next  pre- 
ceding the  filing  of  the  suit." 

We  think  the  Kentucky  decision  is  sustained  by  the  opinion  in  the 
case  of  Haymond  v.  Haymond,  74  Texas,  414,  in  which  the  law  of 
Texas  as  to  the  class  of  residence  required  in  divorce  cases  is  discussed. 
The  court  said :  "We  do  not  think  that  a  temporary  absence  from  the 
State  or  county  of  an  inhabitant  of  the  State  during  the  six  months 
next  preceding  the  filing  of. his  petition  for  divorce  would  affect  his 
right  to  maintain  it.  We  think,  however,  that  there  may  be  such  resi- 
dence abroad,  without  the  loss  of  citizenship  or  domicile  for  other  pur- 
poses, as  will  cause  the  provisions  of  the  statute  referred  to  to  be  ap- 
plicable and  deprive  the  party  to  maintain  a  suit  for  divorce  in  omr 
courts.  *  *  *  One  condition  to  which  a  party  seeking  a  divorce  in 
this  State  is  subject  is  that  he  must  reside  in  the  county  in  which  he 
brings  his  suit  for  the  six  months  next  preceding  the  filing  of  his  pe- 
tition. The  fact  that  he  was  at  some  previous  time  a  citizen  and  ac- 
tual inhabitant  of  the  State,  and  for  six  months  and  more  a  resident 
of  the  county,  in  no  manner  affects  the  question.  When  the  facts  re- 
quired to  exist  by  our  statutes  are  not  established  by  the  Evidence  a  de- 
cree of  divorce  should  be  refused. 

To  hold  that  an  actual  bona  fide  inhabitancy  of  the  State  coupled 
with  a  constructive  residence  in  the  county  for  six  months  is  sufficient 
under  the  statutes  under  consideration,  would  be  to  construe  the  statute 
to  mean  that  a  legal  residence  in  the  State,  although  the  plaintiff  may 
uot  have  visited  it  for  years  until  the  time  he  exhibits  his  petition  for 
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divorce,  will  give  him  the  right  to  prosecute  his  suit  if  at  the  moment 
he  is  an  actual  bona  fide  inhabitant  of  the  State.  Such  a  construction 
renders  the  requirement  as  to  the  six  months  residence  superfluous  at 
least  so  far  as  anyone  who  has  once  lived  in  Texas  and  has  never  fixed  a 
legal  residence  in  some  other  State  or  country  is  concerned,  although 
he  may  not  have  entered  the  borders  of  Texas  for  fifty  years  before 
the  moment  he  files  his  petition  for  divorce,  and  is,  we  think,  opposed  to 
the  view  of  the  Supreme  Court  in  Haymond  v.  Haymond. 

The  facts  in  this  case  show  that  in  1882  appellee,  with  the  consent 
of  her  husband,  went  to  Chicago,  111.,  with  her  children,  and  remained 
there  continuously  until  February  24,  1898.  When  she  returned  in 
1898  she  first  consulted  a  lawyer  and  then  visited  and  offered  to  return 
and  live  with  her  husband,  but  he  refused  to  live  with  her.  She  re- 
mained three  months  and  returned  to  Chicago  and  came  back  to  San 
Antonio  on  October  3,  1898,  and  filed  the  original  petition  in  this  suit 
on  December  22,  1898.  At  that  time  she  had  not  been  in  Texas  but 
three  months  for  over  sixteen  years,  and  if  the  construction  of  the 
statute  in  Haymond  v.  Haymond  be  correct,  she  had  not  been  a  resi- 
dent of  Bexar  County  for  six  months  preceding  the  filing  of  the  suit. 

It  is  a  rule  of  law  that  the  domicile  of  the  husband  is  the  domicile 
of  the  wife  and  would  so  remain  so  long  as  he  was  not  guilty  of  the 
offense  which  is  the  cause  for  separation  or  divorce,  and  it  may  be  con- 
ceded for  the  purposes  of  this  case  that  until  February  24,  1898,  when 
appellant  abandoned  appellee,  his  actual  residence  in  Bexar  County  was 
her  actual  residence.  After  that  time,  however,  her  residence  in  Bexar 
County,  within  the  purview  of  the  statute,  depended  on  her  actual 
residence  for  a  period  of  six  months  prior  to  the  filing  of  the  suit. 
Nelson  on  Marr.  and  Div.,  sec.  48 ;  Bailey  on  Jur.,  sec.  270.  It  would 
not  matter  what  her  intentions  were  in  returning  to  and  remaining  in 
Chicago;  they  could  only  affect  her  legal  residence  and  could  not  answer 
the  demands  of  the  statute  as  to  an  actual,  as  opposed  to  a  constructive, 
residence  in  Bexar  County.  Jones  v.  Jones,  60  Texas,  451.  A  con- 
tinuous actual  residence  in  that  county  was  required,  and  a  construc- 
tive residence  did  not  meet  the  demands  of  the  statute.  She  had  been 
living  in  Illinois  for  sixteen  years  prior  to  1898,  and  had  no  residence  in 
Texas  legal  or  otherwise  except  through  her  husband,  and  when  the 
abandonment  took  place  she  was  clothed  with  the  privilege  of  choos- 
ing her  legal  as  well  as  actual  residence.  She  chose  to  actually  reside 
in  Chicago,  and  in  order  to  acquire  the  right  to  sue  for  a  divorce  in 
Texas,  she  had  to  return  and  become  an  inhabitant  in  good  faith  of  the 
State  and  reside  in  some  county  therein  for  a  period  of  six  months  pre- 
vious to  filing  her  suit.  This  she  did  not  do,  and  there  was  no  evi- 
dence justifying  the  submission  of  that  question  to  the  jury. 

If  the  allegations  in  the  original  petition  were  sufficient  to  con- 
stitute any  cause  for  divorce,  it  was  on  the  ground  of  cruel  treatment. 
Five  amendments  were  filed  to  that  petition,  none  of  which  appears  in 
the  record,  except  the  last,  in  which  three  years'  abandonment,  cruel 
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treatment  and  adultery  were  alleged.  The  court  treated  the  amendment 
as  a  mere  amplification  of  the  original  petition  and  made  the  matter 
of  jurisdiction  of  the  court  turn  upon  the  facts  concerning  the  domicile 
of  the  appellee  at  the  time  of  filing  the  original  petition.  If  the  amend- 
ment was  but  a  continuation  of  the  original  suit  the  charge  submitted 
the  proper  issue;  if,  however,  the  amendment/ was  such  as  ta  change- 
the  cause  of  action  so  that  it  was  the  institution  of  a  new  suit,  the 
question  as  to  the  bona  fides  of  appellee's  inhabitancy  of  Texas  and  her 
residence  for  six  months  in  Bexar  County  preceding  the  filing  of  the 
fifth  amended  petition,  on  January  20,  1902,  was  the  one  to  be  con- 
sidered. "  We  think  the  amendment  set  up  a  new  cause  of  action.  Even 
though  appellee  had  the  statutory  residence  in  Texas  to  authorize  the* 
original  suit,  she  might  in  the  three  years  after  that  time  have  lost 
such  residence  so  far  as  the  institution  of  a  new  suit  was  concerned. 
The  case  must  be  viewed  as  though  no  suit  had  been  filed  until  January 
20,  1902,  and  the  facts  as  to  the  residence  were  such  that  they  should1 
have  been  submitted  to  a  jury  to  determine  whether  appellee  was  an 
actual  bona  fide  inhabitant  of  Texas  and  had  resided  in  Bexar  County 
for  six  months  prior  to  January  20,  1902.  The  court  could  not  have- 
charged  the  jury  that  jurisdiction  had  been  established  as  to  the  new 
cause  of  action,  because  the  uncontradicted  facts  did  not  show  it.  Ap- 
pellee remained  in  Texas  eight  months,  from  October,  1898,  to  October,. 
1899,  the  rest  of  the  time  being  passed  in  Chicago.  She  then  remained 
in  Texas  until  about  April  1,  1901,  when  she  returned  to  Chicago  and 
remained  for  nearly  two  years.  Appellee  said :  "After  coming  here  in 
October,  1898,  I  remained  here  eight  months  and  then  went  back  to 
Chicago  during  the  summer  months  and  remained  there  until  the  fol- 
lowing October.  Then  I  came  back  here  and  stayed  here  eighteen 
months,  and  then  went  back  to  Chicago.  I  stayed  there  nearly  two 
years."  According  to  that  testimony  appellee  had  not  been  in  "Bexar 
County  for  over  nine  months  before  January  20,  1902.  It  is  true  in 
another  part  of  her  testimony  she  stated  that  she  returned  to  San  An- 
tonio on  April  26,  1901,  and  remained  for  eighteen  months,  that  is,  up 
to  October  26,  1902,  and  yet  in  another  place  said  she  was  away  from 
Bexar  County  from  June  21,  1902,  until  the  first  week  in  September. 
Her  place  of  residence  from  1899  until  January  20,  1902,  is  left  in 
grave  doubt  by  the  testimony.  The  right  to  prosecute  the  suit  depended 
not  on  appellee's  domicile  in  1898,  but  on  her  domicile  in  January,. 
1902,  when  she  instituted  the  present  suit. 

The  motion  for  a  rehearing  is  granted,  our  former  opinion  is  with- 
drawn, and  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded* 
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Edna  B.  Hodges  et  al.  v.  E.  E.  Smith. 

Decided  February  24,  1904. 

Guardian— Settlement  of  Judgment — Estoppel. 

A  receipt  given  by  a  newly  appointed  guardian  to  the  retiring  guardian, 
acknowledging  the  payment  of  a  judgment  recovered  against  the  former 
guardian,  where  the  suit  awarding  such  judgment  is  pending  on  appeal,  will 
not  estop  the  appellants  to  prosecute  the  appeal  where  the  appellee  confessed 
his  Indebtedness  in  the  amount  of  the  judgment,  the  only  question  being 
whether  he  is  indebted  in  a  larger  sum.  Dunham  v.  Randall,  11  Texas  Civ. 
App.,  266,  and  Twombly  v.  Railway  Co.,  31  S.  W.  Rep.,  81,  distinguished. 

Appeal  from  the  District  Court  of  Grayson.  Tried  below  before  Hon. 
Rice  Maxey. 

Chas.  Crenshaw,  J.  R.  Jamison,  and  Wilkins,  Vinson  &  Moore,  for 
appellants. 

Head  &  Dillard  and  Randell  &  Wood,  for  appellee. 

FLY,  Associate  Justice. — Appellee  was  the  guardian  of  the  estate 
of  Edna  Banks  Hodges,  Frank  H.  Hodges,  Mamie  Lou  Hodges,  and 
Bessie  Beese  Hodges,  and  on  November  21,  1901,  filed  his  final  report 
as  follows:  "This  guardian  says  he  has  had  all  of  said  money  out  at 
interest  nearly  all  the  while.  This  guardian  has  not  been  able  to  place 
said  money  at  interest,  and  at  the  same  time  save  himself  from  liability 
in  case  of  loss  of  said  money,  but  this  guardian  has  been  able  to  put 
this  money  out  at  interest  upon  security  that  he  considered  good,  and 
besides  this  guardian  intended  to  be  liable  and  was  liable  in  the  event 
of  loss,  and  this  guardian  has  been  able  to  earn  on  said  money  interest 
at  the  rate  of  8  per  cent  safe  to  said  minors  by  being  individually  liable. 
This  guardian,  after  setting  aside  each  year  an  amount  sufficient  to 
defray  the  expenses  for  that  year,  has  kept  the  remainder  of  said  money 
at  interest  as  above  stated,  and,  as  above  shown  and  stated,  this  guar-, 
dian  has  collected  for  said  minors  interest  at  the  rate  of  8  per  cent 
per  annum,  annually,  and  this  guardian  accounts  for  said  interest  to 
said  minors  annually.  This  guardian  could  not  have  kept  all  of  said 
money  at  interest  unless  he  had  been  liable  himself;  that  is  to  say, 
unless  he  had  been  security  for  same.  From  the  foregoing  it  will  be 
seen  that  this  guardian  has  collected  and  received  for  said  minors — 

'The  total  sum  of    $13,728.33 

"Expended  the  total  sum  of 11,873.11 

"Leaving  a  balance  on  hand  without  interest $1,855.22 

"Interest  earned  5,835.96 


"$7,691.18" 
In  connection  with  the  report  he  tendered  his  resignation  of  the  guar- 
dianship and  asked  for  the  appointment  of  another  guardian. 
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The  wards  of  appellee  filed  the  following  exceptions  to  the  final 
port :  "That  the  said  Smith  as  such  guardian  did  not  loan  the  money 
in  his  hands  as  such  guardian  from  year  to  year  at  8  per  cent  per  annum, 
as  alleged  and  sworn  to  in  his  final  report,  but  that  in  fact  he  never 
loaned  but  a  small  portion  of  the  money  belonging  to  his  wards  in  his 
hands,  as  shown  by  his  report  heretofore  filed,  which  was  loaned  at  10 
per  cent  per  annum  and  secured  by  'mortgages  on  land  and  notes  as  col- 
lateral ;  that  said  Smith  used  the  remainder  of  said  money  belonging  to 
his  wards  in  his  own  private  business  and  for  his  own  private  use  and 
benefit;  that  he  had  made  no  effort  to  loan  said  money;  that  during  the 
whole  time  said  money  was  in  his  possession  he  received  the  benefit  of 
the  use  of  the  same,  amounting  to  as  much  a^  10  per  cent  interest  per 
annum;  that  he  could  have  loaned  all  of  said  money  during  the  entire 
time  same  was  in  his  possession  at  10  per  cent  interest  per  annum;  and 
attached  to  said  exception  said  Edna  B.  Hodges,  Frank  H.,  Mamie  Lou 
and  Bessie  Reese  Hodges  exhibited  a  restatement  of  said  Smith's  ac- 
count applicable  to  the  money  that  came  into  his  hands  as  such  guardian, 
in  which  he  was  given  credit  for  all  disbursements  made,  including  com- 
missions, as  shown  by  his  said  annual  report,  and  was  charged  with  com- 
pound interest  at  the  rate  of  10  per  cent  per  annum,  which  exhibit 
showed  him  to  be  indebted  in  money  to  his  said  wards  on  January  2, 
1902,  in  the  sum  of  $12,372.91." 

On  June  4,  1902,  appellee  filed  a  supplemental  report  showing  a 
disbursement  of  $925  after  the  original  report  was  filed  and  the  court 
after  deducting  $60  from  the  credits  asked  by  appellee,  overruled  the 
exceptions  and  decreed  him  to  be  indebted  to  his  wards  in  the  sum  of 
$6825.86.  From  that  judgment  the  wards  appealed  to  the  district 
court.  Edna  B.  Hodges  having  reached  the  age  of  21  years  on  June  4, 
1902,  applied  to  be  appointed  guardian  of  the  estate  of  the  other  ap- 
pellants, and  she  was  appointed  and  qualified.  She  then  demanded  of 
appellee  the  amount  that  was  shown  to  be  due  appellants  by  his  final 
and  supplemental  reports,  which  had  been  approved  by  the  court,  and 
appellee  having  refused  to  pay  the  same,  Edna  B.  Hodges  for  herself 
and  as  guardian  applied  to  the  county  court,  which  ordered  appellee  to 
pay  the  same  to  her,  and  he  complied  with  the  order  on  June  5,  1902. 
The  following  receipt  was  given  him  by  Edna  B.  Hodges:  "Estate  of 
Edna  B.  Hodges  et  al.  No.  1045.  Pending  in  the  County  Court  of 
Grayson  County,  Texas.  This  is  to  certify  that  I  have  this  day  re- 
ceived of  R.  E.  Smith,  former  guardian  of  the  estates  of  Edna  B. 
Hodges,  Frank  H.  Hodges,  Mamie  Lou  Hodges,  Bessie  Beese  Hodges, 
the  sum  of  six  thousand  eight  hundred  and  twenty-five  and  86-100 
($6825.86)  dollars,  together  with  all  other  property  belonging  to  said 
estate,  and  acknowledged  the  same  to  be  in  satisfaction  of  the  judgment 
entered  in  this  cause  on  the  4th  day  of  June,  A.  D.  1902,  on  the  hear- 
ing of  the  final  report  (and  exceptions  thereto)  of  B.  E.  Smith,  former 
guardian  as  aforesaid,  and  in  compliance  with  the  order  of  this  court 
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made  on  this  day  in  said  cause  upon  motion  of  Edna  B.  Hodges  et  al., 
to  require  said  B.  E.  Smith  to  pay  over  and  deliver  said  money  and 
property;  and  received  from  said  Smith  the  sum  of  twenty-eight  ($28) 
dollars  in  payment  of  all  rents  collected  by  said  Smith  from  to  wit, 
November  21,  1902,  date  of  filing  of  said  final  report,  up  to  present 
date,  together  with  all  costs  of  this  motion  filed  on  this  day.  As  wit- 
ness my  hand  for  myself  individually  as  well  as  present  guardian  of 
the  estate  of  the  above  named  minors  this  the  5th  day  of  June,  1902. 
The  foregoing  allows  interest  at  8  per  cent  computed  to  date  of  said 
judgment.  (Signed)  Edna  B.  Hodges,  guardian  of  the  estate  of 
Frank  H.  Hodges,  Mamie  Lou  Hodges  and  Bessie  Reese  Hodges." 

On  June  6,  1902,  appellee  filed  the  receipt  in  the  county  court  and 
asked  that  he  and  his  sureties  be  finally  discharged,  and  the  court  so 
ordered.  Afterwards,  on  April  20,  1903,  appellee  filed  a  motion  to 
dismiss  the  appeal  of  appellants  on  the  ground  that  Edna  B.  Hodges, 
guardian  of  the  minors,  had  voluntarily  received  the  amount  of  the 
judgment  of  the  county  court  in  full  satisfaction  of  the  same,  and  ap- 
pellants were  therefore  estopped  from  prosecuting  the  appeal;  and  that 
no  exception  had  been  taken  nor  notice  of  appeal  given  from  thfi  order 
of  the  county  court  discharging  appellee  and  his  sureties. 

On  April  25,  1903,  appellants  filed  their  petition  for  a  writ  of  cer- 
tiorari commanding  the  county  clerk  to  make  out  a  certified  copy  of 
all  proceedings  in  the  matter  of  the  guardianship  of  appellants  from 
the  filing  of  the  final  report  of  the  guardian,  including  the  final  dis- 
charge of  appellee  and  his  sureties,  to  the  end  that  all  errors  might  be 
revised  and  corrected.  The  petition  was  granted  and  the  required  bond 
was  given  and  the  transcript  filed  in  the  district  court.  The  cause 
brought  up  by  certiorari  was  consolidated  with  the  cause  brought  up 
by  appeal,  and  the  judgment  appealed  from  was  rendered  in  the  con- 
solidated cause,  and  was  one  dismissing  the  suit  of  appellants. 

Appellants  answered:  "That  if  said  Smith  as  such  guardian  paid 
over  to  the  said  Edna  B.  Hodges,  for  herself  and  as  guardian  of  said 
Frank  F.,  Mamie  Lou  and  Bessie  Hodges,  the  money  and  property  be- 
longing to  them,  that  it  was  done  pursuant  to  an  order  of  said  county 
court,  and  that  she  required  it  to  be  done  for  the  reason  that  under  the 
law  and  the  orders  of  said  county  court  the  money  in  the  hands  of  said 
Smith  would  bear  no  interest,  and  that  she  desired  to  receive  said  money 
and  loan  the  same  out  at  interest  so  that  it  would  be  earning  some  in- 
come for  herself  and  her  said  wards;  that  it  was  intended,  and  it  was 
so  understood  by  the  said  Smith,  that  it  was  not  intended  in  receiving 
said  money  to  waive  the  appeal  taken  in  the  case  and  now  pending  in 
said  district  court,  and  which  was  sought  to  be  dismissed  by  said  mo- 
turn,  nor  was  it  intended  to  waive  any  demand  that  she  had  for  her- 
self  and  as  such  guardian  against  said  Smith  growing  out  of  his  said 
guardianship;  that  if  said  Smith  paid  to  her  the  money  in  his  hands 
belonging  to  his  former  wards  in  full  satisfaction  of  the  judgment  of 
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said  county  court  and  took  a'  receipt  therefor  in  full  satisfaction  of 
said  judgment,  and  afterwards  filed  said  receipt  in  said  county  court, 
and  that  said  court  entered  a  judgment  setting  forth  the  fact  that  said 
Smith  had  fully  paid  off  and  satisfied  said  judgment  as  shown  by  said 
receipt,  and  finally  discharged  said  Smith  as  such  guardian,  and  his 
bondsmen,  and  that  no  exception  to  said  order  was  taken  by  Edna  B. 
Hodges  for  herself  and  for  her  said  wards,  and  that  no  notice  of  appeal 
was  given  and  no  appeal  attempted  to  be  perfected  from  said  order, 
and  that  said  judgment  was  in  full  force  and  effect,  valid  and  bind- 
ing, then  she  charged  that  said  receipt  was  filed  in  said  county  court 
without  her  knowledge  or  consent  and  without  the  knowledge  or  con- 
sent of  her  attorneys,  and  the  order  so  discharging  said  Smith  was 
made  by  the  court  without  her  knowledge  or  consent  and  without  any 
notice  to  them  that  said  receipt  would  be  filed,  and  that  said  order  would 
be  asked,  and  that  the  fact  of  the  filing  of  the  receipt  and  making  of 
said  order  came  to  her  knowledge  and  the  knowledge  of  her  attorneys 
long  after  the  term  of  the  court  at  which  said  receipt  was  filed  and  said 
order  was  obtained,  and  further  that  an  appeal  had  been  taken  from 
said  filial  judgment  and  that  said  appeal  was  then  pending  in  said  dis- 
trict court." 

It  appears  from  the  uncontroverted  testimony  that  there  was  no  inten- 
tion to  release  appellee  from  the  payment  of  the  amount  which  he  had 
confessed  he  owed  the  wards,  but  on  the  other  hand  it  was  clearly 
stated  to  appellee  at  the  time  the  money  was  paid  that  the  appeal  would 
be  prosecuted  and  that  appellants  would  insist  on  the  payment  of  the 
extra  amount  claimed  by  them.  The  receipt  was  intended  to  cover  the 
amount  about  which  there  was  no  controversy  and  that  alone,  and 
had  no  reference  whatever  to  the  amount  above  that  sum  claimed  by 
appellants. 

The  general  rule  is  stated  in  2  Enc.  of  PI.  and  Prac,  174,  in  regard 
to  the  acceptance  of  payment  of  a  judgment  pending  appeal,  as  follows: 
"It  is  a  settled  doctrine  that  where  a  party  recovering  a  judgment  or 
decree  accepts  the  benefits  thereof,  voluntarily  and  knowing  the  facts, 
he  is  estopped  to  afterwards  reverse  the  judgment  or  decree  on  error. 
The  acceptance  operates  as  and  may  be  pleaded  as  a  release  of  error." 
The  above  rule  was  applied  in  the  case  of  Dunham  v.  Randall,  11  Texas 
Civ.  App.,  265,  32  S.  W.  Rep.,  720,  by  the  Court  of  Civil  Appeals  of 
the  Second  District.  In  that  case  there  was  a  contest  between  credi- 
tors in  regard  to  preferences  in  a  deed  of  trust.  The  appellant  was 
placed  by  the  deed  of  trust  and  judgment  in  the  second  class,  and  ap- 
pealed, and  while  his  appeal  was  pending  accepted  the  portion  of  the 
estate  allotted  to  him.  The  court  held  that  he  had  waived  all  errors 
by  such  acceptance.  He  was  not  claiming  that  he  should  as  a  second- 
class  creditor  receive  more  than  was  allotted  to  him,  but  that  he  was 
placed  in  the  wrong  class,  and  his  acceptance  of  the  amount  allotted  to 
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a  second-class  creditor  carried  with  it  necessarily  an  acceptance  of  the 
position  assigned  to  him  among  the  creditors. 

The  only  other  case  in  Texas  directly  in  point  is  one  decided  by  the 
same  court,  Twombly  v  Railway  Co.,  31  S.  W.  Rep.,  81,  in  which  the 
landowner  after  he  had  appealed  from  an  award  of  commissioners  ap- 
pointed to  condemn  his  land  for  a  right  of  way  accepted  the  money  paid 
into  court.  Both  parties  filed  objections  to  the  award,  one  claiming 
that  too  little  had  been  awarded,  the  other  too  much.  The  money  was 
paid  into  court  by  the  railway  company  and  the  work  of  construction 
was  begun.  Pending  the  proceedings  the  landowner  obtained  an  order 
requiring  the  clerk  to  pay  him  the  sum  deposited  by  the  railway  com- 
pany. The  court  held  that  the  landowner  was  precluded  by  the  ac- 
ceptance of  the  money  from  further  prosecution  of  the  appeal.  In 
that  case  both  of  the  parties  were  dissatisfied  with  the  award,  and 
acceptance  of  the  money  implied  an  acquiescence  in  the  award  by  the 
landowner  and  the  railway  company  alone  had  the  right  to  hold  the 
case  in  court. 

In  neither  of  the  cases  cited  had  the  party  whose  money  was  accepted 
admitted  his  indebtedness  in  any  certain  sum,  but  there  was  in  each 
case  a  contest  over  the  amount  that  was  due,  and  an  acceptance  of  the 
amount  awarded  was  necessarily  an  expression  of  satisfaction  with  the 
award.  In  this  case,  however,  as  above  stated,  appellee  had  confessed 
that  he  was  indebted  to  appellants  in  the  sum  which  they  accepted, 
he  had  urged  no  objections  to  the  judgment  of  the  county  court,  but 
was  perfectly  satisfied  with  it.  -The  money  was  the  property  of  the 
estate  and  no  one  desired  to  contest  its  right  to  it.  The  subject  of  con- 
tention was  a  different  one  from  the  money  paid  by  appellee,  and  was 
not  only  severable,  but  in  fact  was  severed  from  it  by  the  confession 
of  amount  due  by  the  guardian.  Appellee  could  not  in  any  possible  man- 
ner have  materially  reduced  the  amount  of  the  judgment  of  the  county 
court,  because  it  was  virtually  in  full  accord  with  what  he  had  in  his 
report  admitted  that  he  owed. 

There  is  ample  authority  sustaining  the  position  of  this  court,  as  a 
review  of  decisions  of  the  Supreme  Court  of  the  United  States  and 
State  courts  will  show. 

In  the  case  of  Embry  v.  Palmer,  107  U.  S.,  3,  R.  J.  Atkinson  had 
obtained  a  judgment  in  the  Supreme  Court  of  the  District  of  Columbia 
against  J.  W.  Stantun.  Afterwards  suit  was  brought  by  appellant,  the 
administrator  of  Atkinson's  estate,  on  his  judgment  in  a  superior  court 
of  Connecticut,  and  the  administrators  of  Stanton's  estate  filed  a  peti- 
tion in  the  Connecticut  court  asking  that  appellant  be  perpetually  en- 
joined from  collecting  the  judgment.  The  trial  court  granted  the  in- 
junction on  condition  that  the  administrators  of  Stanton  should  pay  to 
Atkinson's  administrator  a  certain  sum  considerably  less  than  the 
amount  of  the  judgment.  From  that  judgment  the  writ  of  error  was 
taken  and  pending  its  decision  the  plaintiff  in  error  accepted  the  amount 
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of  money  that  was  adjudged  against  defendants  in  error.  The  Supreme 
Court  said:  "A  suggestion  is  made  in  argument  that  the  plaintiff  in 
error  is  estopped  to  prosecute  this  writ  to  the  reversal  of  the  decree 
below,  because  it  appears  that  the  amount  of  money  ordered  by  it  to  be 
paid  to  him  as  a  condition  of  relief  granted  has  been  accepted  by  him. 
It  is  said  that  this  is  a  release  of  errors.  Without  entering  upon  a  dis- 
cussion of  the  general  question,  it  is  sufficient  for  the  present  purpose 
to  say  that  no  waiver  or  release  of  errors,  operating  as  a  bar  to  the  fur- 
ther prosecution  of  an  appeal  or  writ  of  error,  can  be  implied,  except 
from  conduct  which  is  inconsistent  with  the  claim  of  a  right  to  reverse 
the  judgment  or  decree  which  it  is  sought  to  bring  into  review.  If  the 
release  is  not  expressed  it  can  arise  only  upon  the  principle  of  an  estop- 
pel. The  present  is  not  such  a  case.  The  amount  awarded,  paid  and  ac- 
cepted constitutes  no  part  of  what  is  in  controversy.  Its  acceptance  by 
the  plaintiff  in  error  can  not  be  construed  into  an  admission  that  the  de- 
cree he  seeks  to  reverse  is  not  erroneous,  nor  does  it  take  from  tie  de- 
fendants in  error  anything,  on  the  reversal  of  the  decree,  to  which  they 
would  otherwise  be  entitled;  for  they  can  not  deny  that  this  sum,  at 
least,  is  due  and  payable  from  them  to  the  plaintiff  in  error."  That  de- 
cision has  been  reaffirmed  in  Reynes  v.  Dumont,  130  U.  S.,  394;  Gil- 
fillan  v.  McKee,  159  U.  S.,  312;  Tyler  v.  Shea  (N.  Dak.),  61  N.  W. 
Rep.,  470;  State  v.  Railway  (Nev.),  26  Pac.  Rep.,  226;  Beals  v.  Lewis 
(Ohio),  1  N.  E.  Rep.,  643;  Construction  Co.  v.  O'Neil  (Ore.),  32  Pac. 
Rep.,  765;  Morriss  v.  Garland,  78  Va.,  234,  and  others.  The  decision 
in  Embry  v.  Palmer  seems  to  have  escaped  the  attention  of  the  courts 
of  civil  appeals  in  the  case  of  Dunham  v.  Randall,  and  the  case  of 
Gilfillan  v.  McKee  had  not  been  decided  at  that  time.  It  is  intimated  by 
the  Texas  court  that  if  a  decision  of  the  Supreme  Court,  in  point,  had 
been  found  the  court  would  have  followed  it. 

In  the  case  of  Tyler  v.  Shea,  above  cited,  it  is  said:  "The  rule  is 
well  settled  that  one  can  not  accept  or  secure  a  benefit  under  a  judgment, 
and  then  appeal  from  it,  when  the  effect  of  his  appeal  may  be  to  annul 
the  judgment,  unless  his  right  to  the  benefit  is  absolute,  and  can  not 
possibly  be  affected  by  the  reversal  of  the  judgment."  The  court  cites  a 
number  of  cases  in  support  of  its  proposition  and  continues :  "Where  the 
reversal  of  the  judgment  can  not  possibly  affect  the  appellant's  right  to 
the  benefit  he  has  secured  under  the  judgment,  then  an  appeal  may  be 
taken,  and  will  be  sustained,  despite  the  fact  the  appellant  has  sought 
and  secured  such  benefit." 

In  the  case  of  Trust  Co.  v.  Telegraph  Co.,  109  N.  Y.,  342,  leave  to 
file  a  supplemental  answer  was  granted  the  plaintiff  with  $10  costs  to 
one  of  the  defendants  and  it  was  held  that,  as  the  imposition  of  costs 
was  absolute,  their  acceptance  by  defendant  did  not  waive  his  right  to 
appeal  from  the  rest  of  the  order.  The  decisions  of  New  York  are 
uniform  on  this  point. 

There  is  nothing  in  this  case  that  indicates  that  appellants  would  not 
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be  entitled  to  all  they  got  regardless  of  how  the  litigation  may  terminate. 
It  is  true  that  appellee  had  $60  stricken  from  an  amount  he  had 
charged  his  wards,  but  that  was  not  done  at  the  instance  of  appel- 
lants and  must  be  presumed  to  have  been  done  upon  ample  testimony. 
Appellee  did  not  complain  about  it,  but  it  seems  to  have  met  with  his 
approyal.  Appellee  has  not  claimed  that  appellants  received  more  than 
they  were  entitled  to,  nor  that  they  would  have  to  make  restitution  of 
any  amount  they  may  have  received.  It  is  true  that  appellee  objected  to 
paying  the  amount  of  the  judgment  to  Edna  B.  Hodges,  but  not  because 
he  desired  to  contest  any  part  of  the  judgment.  With  the  amount  he 
was  perfectly  satisfied,  as  was  shown  by  his  obtaining  an  order  to  dis- 
charge him  and  sureties  and  endeavoring  to  put  it  beyond  his  power  to 
contest  the  judgment. 

The  only  subject  of  difference  between  appellants  and  appellee  was  as 
to  whether  the  latter  should  pay  8  per  cent  per  annum  on  money  belong- 
ing to  his  wards  which  he  used  or  failed  to  lend,  or  should  pay  10  per 
cent  on  such  money.  That  question  was  undisturbed  by  a  receipt  for 
the  money  which  appellee  admitted  he  owed,  and  no  one's  rights  will  be 
invaded  or  prejudiced  thereby.  The  judgment  of  the  District  Court  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

Writ  of  error  refused. 
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C.  W.  Hahl  v.  W.  L.  Ellwood. 

Decided  February  25,  1904. 

Mortgage— Limitations — Acknowledgment  of  Debt. 

A  recital  in  a  mortgage  that  it  was  given  subject  to  a  prior  mortgage 
was  an  express  acknowledgment  that  the  prior  mortgage  was  a  valid  and 
subsisting  obligation  and  an  Implied  promise  to  pay  it  presumably  made  for 
the  benefit  of  the  prior  mortgagee,  and  sufficient  to  relieve  such  prior  mort- 
gage debt  from  the  bar  of  the  statute  of  limitation.  City  of  Houston  v. 
Jankowskie,  76  Texas,  370,  criticised. 

Appeal  from  the  District  Court  of  Harris.  Tried  below  before  Hon. 
Norman  G.  Kittrell. 

L.  B.  Moody,  for  appellant. 

Baker,  Botts,  Parker  &  Garwood,  for  appellee. 

PLEASANTS,  Associate  Justice. — This  suit  was  brought  by  the 
appellant  to  recover  of  appellee  the  title  and  possession  of  the  north 
half  of  the  Sanders  L.  Noble  1280-acre  survey  in  Harris  County.  The 
petition  is  in  ordinary  form  of  an  action  of  trespass  to  try^itle. 

The  defendant  answered  by  plea  of  not  guilty,  and  by  special  plea  in 
which  he  declared  upon  a  joint  and  several  note  for  $1200  executed  by 
0.  L.  Thisler  and  J.  J.  and  Sara  Schneider  on  April  26,  1895,  and 
payable  to  the  order  of  defendant  one  year  after  date,  with  interest  from 
date  at  the  rate  of  6  per  cent  per  annum.  This  plea  averred  in  substance 
that  the  note  above  mentioned  was  secured  by  a  mortgage  upon  the  land 
in  controversy  executed  by  the  makers  of  said  note  who  were  the  then 
owners  of  said  land ;  that  after  the  execution  of  said  note  the  said  O.  L. 
Thisler  on  April  1,  1898,  acquired  the  interest  of  the  said  J.  J.  and 
Sara  Schneider  in  said  land ;  that  on  the  17th  day  of  May,  1900,  Thisler 
and  wife  executed  a  mortgage  on  the  said  Noble  survey  for  the  purpose 
of  securing  the  Central  Trust  Company  in  the  payment  of  a  note  for 
$4000,  and  expressly  recited  in  said  mortgage  that  it  was  subject  to  the 
prior  mortgage  on  the  north  half  of  said  survey  in  favor  of  the  defend- 
ant; that  after  the  acquirement  by  Thisler  of  the  interest  of  said 
Schneiders  in  the  land  by  which  said  note  was  secured  he  repeatedly, 
both  verbally  and  in  writing,  acknowledged  the  existence  of  the  debt 
evidenced  by  said  note  and  promised  to  pay  the  same;  that  by  reason 
of  said  promises  the  original  indebtedness  evidenced  by  said  note,  to- 
gether with  the  lien  given  by  said  mortgage,  was  extended  and  kept  alive 
and  said  Thisler  became  liable  and  promised  to  pay  said  note  according 
to  its  terms  and  effect.  The  plea  then  declares  upon  a  written  renewal 
of  said  note  executed  by  Thisler  on  February  7,  1903.  The  following 
averments  are  also  made: 

"This  defendant  says  that  the  indebtedness  evidenced  by  the  above 
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note  and  the  lien  securing  the  same,  were  further  extended  and  kept  alive 
by  the  said  0.  L.  Thisler,  by  reason  of  this :  that  on  May  17,  1900,  at  a 
time  when  he  was  the  owner  of  the  land  involved  in  this  suit,  0.  L.  This- 
ler,  joined  by  his  wife  Frances  M.  Thisler,  executed  a  mortgage  to  the 
Central  Trust  Company  on  the  whole  of  the  Sanders  L.  Noble  survey, 
the  land  involved  in  this  suit  being  the  north  half  of  said  survey,  said 
mortgage  being  recorded  in  volume  43,  page  105,  of  the  mortgage  records 
of  Harris  County,  Texas,  and  in  6aid  mortgage  the  said  0.  L.  Thisler 
expressly  acknowledged  the  justness  and  existence  of  the  flebt,  evidenced 
by  the  above  mentioned  note  and  lien,  by  the  following  recital  which 
appears  in  said  mortgage  to  the  Central  Trust  Company:  'Subject  to 
a  prior  mortgage  on  the  north  half  of  said  land  in  favor  of  W.  L.  Ell- 
wood/ the  mortgage  referred  to  in  said  recital  being  the  mortgage  given 
by  0.  L.  Thisler  to  W.  L.  Ellwood  to  secure  the  note  above  mentioned. 
And  by  virtue  of  said  recital  the  said  Thisler  recognized  and  acknowl- 
edged the  existence  and  justness  of  the  debt,  evidenced  by  the  above 
mentioned  note,  and  of  the  lien  securing  same,  and  thereby  promised  to 
pay  same,  and  on  account  thereof  became  indebted  to  this  defendant, 
and  obligated  to  pay  him  the  said  sum  of  twelve  hundred  dollars  with 
interest  at  the  rate  of  6  per  cefct  per  annum,  from  August  26, 1895,  said 
sum  to  be  secured  by  a  lien  on  the  land  described  in  said  mortgage  to 
said  W.  L.  Ellwood. 

"That  although  more  than  four  years  have  elapsed  since  the  date  that 
said  note  according  to  its  face  became  due,  that  said  note  was  payable  in 
the  State  of  Illinois,  and  the  contract  evidenced  by  said  note  was  per- 
formable  in  said  State,  and  said  note  being  in  the  nature  of  a  bond  or 
promissory  note,  the  law  of  the  said  State  of  Illinois  is  such  that  suit 
on  said  note  would  not  be  barred  by  limitation  for  ten  years  from  the 
date  when  it  became  due  and  payable. 

"That  if  the  plaintiff  is  the  holder  of  the  legal  title  to  said  land,  which 
is  not  admitted  but  denied,  he  holds  same  by  virtue  of  a  purchase  made 
by  him  at  a  foreclosure  sale  under  said  mortgage  to  the  Central  Trust 
Company,  judgment  of  foreclosure  of  said  mortgage  having  been  taken 
in  the  District  Court  of  Harris  County  on  June  4,  1901,  and  the  mort- 
gage and  lien  of  this  defendant  were  expressly  perpetuated  and  kept  alive 
by  said  judgment,  and  by  the  deed  executed  by  the  sheriff  on  the  sale 
provided  for  in  said  judgment,  said  judgment  expressly  reciting  that  the 
lien  is  given  subject  to  ihe  mortgage  of  W.  L.  Ellwood  on  the  north  one- 
half  of  the  land  there  described,  and  the  deed  to  the  plaintiff  expressly 
reciting  that  the  title  is  conveyed  to  him,  subject  to  said  mortgage  of 
said  W.  L.  Ellwood,  and  the  land  hereby  sought  to  be  recovered  was 
thereby  expressly  made  subject  in  the  plaintiff's  hands  to  this  defendant's 
mortgage." 

It  is  further  averred  that  all  of  the  makers  of  6aid  note  are  non- 
residents of  this  State.  The  prayer  of  the  answer  is  for  judgment  of 
foreclosure  against  plaintiff  for  the  amount  due  upon  said  note,  for  sale 
of  the  land  in  satisfaction  thereof,  and  for  equity  and  general  relief. 
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The  plaintiff  excepted  generally  and  specially  to  defendant's  answer 
and  pleaded  the  statutes  of  limitation  in  bar  of  defendant's  right  to 
recover  upon  said  note. 

The  trial  in  the  court  below  was  to  the  court  and  resulted  in  judgment 
in  favor  of  plaintiff  for  the  land  in  controversy  and  in  favor  of  the 
defendant  foreclosing  his  lien  upon  said  land  for  the  amount  of  the  prin- 
cipal and  interest  due  upon  said  note.  From  this  judgment  the  plaintiff 
has  appealed. 

The  evidence  shows  the  execution  of  the  note  and  mortgage  as  averred 
in  defendant's  answer.  The  note  was  executed  in  the  State  of  Kansas 
and  was  payable  in  the  State  of  Illinois.  At  the  time  this  mortgage  was 
executed  Thisler  and  the  Schneiders  were  the  owners  of  the  land. 

This  mortgage  was  properly  recorded  in  the  mortgage  records  of  Har- 
ris County  on  November  22, 1895.  By  deed  duly  executed  and  recorded 
in  the  deed  records  of  Harris  County,  J.  J.  and  Sara  Schneider  on  April 
1,  1898,  conveyed  their  interest  in  said  land  to  Thisler.  On  May  17, 
1900,  Thisler  executed  a  mortgage  on  the  entire  Noble  survey  to  secure  a 
note  for  $4000  in  favor  of  the  Central  Trust  Company.  This  mortgage 
contains  the  following  recital  following  the  field  notes  of  the  land  thereby 
conveyed :  "Subject  to  a  prior  mortgage  on  the  north  half  of  said  land 
in  favor  of  W.  L.  Ellwood,  described  as  follows"  (Then  follows  a  de- 
scription by  metes  and  bounds  of  the  land  covered  by  the  Ellwood  mort- 
gage). This  mortgage  was  properly  recorded  in  the  mortgage  records 
of  Harris  County  on  August  25,  1900. 

It  is  agreed  that  the  Ellwood  mortgage  mentioned  in  the  mortgage 
of  the  trust  company  is  the  mortgage  given  to  secure  the  note  declared 
on  by  the  defendant.  The  mortgage  given  by  Thisler  to  the  Central 
Trust  Company  was  foreclosed  by  decree  of  the  District  Court  of  Harris 
County  and  the  plaintiff  purchased  the  land  at  the  sale  under  said  fore- 
closure decree.  The  decree  of  foreclosure,  order  of  sale  and  the  sheriff's 
deed  to  plaintiff  all  contain  the  recital  above  set  out  in  the  mortgage 
to  the  Central  Trust  Company.  Thisler  and  J.  J.  and  Sara  Schneider 
are  all  nonresidents  of  this  State.  On  the  7th  of  February,  1903,  after 
the  institution  of  this  suit,  Thisler  renewed  in  writing  his  promise  to 
pay  the  Ellwood  note.  The  law  of  the  State  of  Illinois  was  shown  as 
alleged  in  the  answer. 

Upon  these  facts  the  trial  court  held  that  the  recital  in  the  mortgage 
to  the  Central  Trust  Company  that  it  was  "subject  to  a  prior  mortgage 
on  the  north  half  of  said  land  in  favor  of  W.  L.  Ellwood"  was  sufficient 
as  a  renewal  of  the  debt  evidenced  by  the  Ellwood  note  and  removed  the 
bar  of  the  statute  of  limitations. 

Appellant  under  appropriate  assignments  of  error  assails  this  holding 
on  the  ground  (1)  that  the  acknowledgment  of  the  justness  of  the  debt 
was  not  made  to  Ellwood  or  to  any  person  acting  for  him,  and  it  is  not 
shown  that  it  Was  made  for  his  benefit;  and  (2)  that  said  acknowledg- 
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ment  is  insufficient  in  that  it  contained  no  promise  to  pay  the  debt  evi- 
denced by  the  note. 

We  think  the  recital  in  the  mortgage  from  Thisler  to  the  Central 
Trust  Company  that  said  mortgage  was  given  subject  to  the  prior  mort- 
gage in  favor  of  Ellwood  was  an  express  acknowledgment  that  the  Ell- 
wood mortgage  was  a  valid  and  subsisting  obligation,  and  from  the  cir- 
cumstances under  which  such  acknowledgment  was  made  it  is  evident 
that  it  was  made  for  Ellwood's  benefit.  The  Ellwood  note  was  barred 
at  the  time  the  mortgage  to  the  Central  Trust  Company  was  executed, 
and  the  only  conceivable  purpose  which  Thisler  could  have  had  in  making 
the  recital  above  referred  to  was  to  reinstate  said  debt.  This  could 
have  been  done  only  for  Ellwood's  benefit,  and  the  fact  that  said  recital 
was  made  in  an  instrument  to  be  placed  upon  the  records  of  the  county 
in  which  the  land  was  situated  and  where  the  Ellwood  mortgage  was 
recorded  indicates  that  it  was  the  intention  of  Thisler,  who  was  then  the 
sole  owner  of  the  land,  that  the  acknowledgment  of  the  existence  of  the 
debt  contained  in  said  recital  should  reach  the  ear  of  Ellwood  and 
should  be  confided  in  and  relied  on  by  him.  When  this  acknowledgment 
was  placed  upon  the  records  of  the  county  in  which  the  land  was  situate 
it  became  as  binding  as  if  it  had  been  delivered  to  Ellwood.  Had  This- 
ler executed  a  new  mortgage  in  favor  of  Ellwood  and  placed  it  upon 
record  in  Harris  County  it  can  not  be  doubted  that  this  would  have  rein- 
stated the  debt  evidenced  by  the  old  mortgage,  and  yet  it  would  not  have 
more  clearly  indicated  his  intention  of  renewing  said  debt  than  his 
recital  in  the  mortgage  to  the  trust  company,  which  he  knew  would  be 
placed  upon  said  record,  and  which  was  so  recorded.' 

The  statement  in  the  opinion  of  Judge  Stayton  in  the  case  of  City  of 
Houston  v.  Jankowskie,  76  Texas,  370,  that  an  acknowledgment  of  a 
•  debt  to  be  sufficient  to  support  an  implied  promise  to  pay  must  be  made 
either  to  the  creditor  or  6ome  person  acting  for  him,  was  unnecessary  for 
the  decision  of  the  case  before  the  court,  and  therefore  the  rule  an- 
nounced is  not  authority  which  we  must  follow.  While  the  rule  an- 
nounced is  sound  to  the  extent  that  an  acknowledgment  made  to  a 
stranger  is  generally  insufficient,  it  seems  to  be  well  settled  that  when- 
ever the  acknowledgment  is  made  for  the  benefit  of  the  creditor  and  with 
the  intention  that  it  shall  reach  his  ear  and  be  relied  on  by  him,  it  is 
sufficient.     Palmer  v.  Butler,  36  Iowa,  576. 

It  is  now  well  settled  by  the  decisions  of  our  Supreme  Court  that  a 
promise  to  pay  will  be  implied  from  an  acknowledgment  of  the  existence 
of  a  debt  unless  such  acknowledgment  is  accompanied  by  expressions  on 
the  part  of  the  debtor  indicating  an  unwillingness  to  pay.  Howard  & 
Hume  v.  Windom,  86  Texas,  560;  Burnett  v.  Munger,  23  Texas  Civ. 
App.,  278,-56  S.  W.  Rep.,  103;  Acres  v.  Acres,  22  Texas  Civ.  App.,  584, 
56  S.  W.  Sep.,  196. 

The  Ellwood  debt  having  been  renewed  prior  to  the  inception  of  appel- 
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lantfs  title  under  the  Central  Trust  Company's  mortgage  and  appellant 
having  purchased  the  land  with  full  knowledge  of  the  existence  of  the 
prior  mortgage  in  favor  of  appellee,  he  could  make  only  such  defense  to 
appellee's  suit  as  would  have  been  available  to  Thisler. 

We  are  of  opinion  that  the  trial  court  correctly  held  that  the  recital 
in  the  mortgage  before  quoted  was  sufficient  to  renew  the  promises  of 
Thisler  to  pay  the  note  declared  on  by  appellee,  and  judgment  was  prop- 
erly rendered  foreclosing  appellee's  lien  upon  the  land  in  controversy. 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 

Writ  of  error  refused. 
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Abandonment. 

Of  request  for  special  charge.     See   Trial,   2. 

By  husband — wife  suing  alone.      See    Married   Woman,    1. 

Of  homestead.     See  Homestead,    6. 

Abatement. 
Plea  in — suit  for  city  taxes.     See   Taxes,    2. 

Acceptance. 

Of   goods,    as    not    waiving    warranty.     See    Warranty,    3;     Sale,    3. 
Of  judgment,  as  precluding  appeal.    See   Condemnation   of  Land. 

Acknowledgment. 
Of  debt,   as  affecting  limitation.    See   Mortgage,   1.    See   also,   Recording. 

Account. 

The  account  authorized  to  be  sued  upon  by  the  affidavit  provided  by  ar- 
ticle 2266  of  the  Revised  Statutes,  is  the  account  for  the  value  of  personal 
property  sold  and  delivered  by  plaintiff  In  a  general  course  of  dealing. 
Oden  v.  Vaughn,  115. 

Accretion. 
See  Riparian  Rights. 

Acquiescence. 

In  parol  partition  on  land.     See  Statute   of  Frauds,  2. 

« 

Action   Against    Nonresident.  * 

By   publication — default   judgment  for  costs  and   sale   of  land   thereunder. 
See  Foreign  Railway;  Judgment,  11-14. 

1.  Plaintiff  sued  defendant,  as  a  nonresident  corporation,  with  an  an- 
cillary garnishment  against  a  resident  party.  After  notice  had  been  served 
on  defendant,  the  plaintiff  filed  an  amended  petition  alleging  that  defend- 
ant was  a  partnership  firm  composed  of  A.  and  other  persons  to  plaintiffs 
unknown,  and  without  serving  notice  of  the  amendment  on  defendant,  who 
had  not  answered,  took  judgment  by  default.  Held,  that  the  amendment 
set  up  a  new  cause  of  action,  and  without  service  of  notice  thereof,  the 
judgment  was  unauthorized   and   void.     Perry-Rice   Co.   v.   Grocery   Co.,   442. 

2.  The  judgment  taken  at  the  same  time  by  plaintiff  against  the  gar- 
nishee upon  its  answer  that  it  was  indebted  to  the  defendant  was  also 
unauthorized  and  void  because  there  was  no  valid  judgment  against  the 
defendant   in    the   original    proceeding.     Id. 

Action  for   Death. 

See   Personal   Injury;    Negligence.   8,   9. 

In  an  action  by  the  wife  for  damages  for  the  husband's  death  it  was 
error  for  the  court  to  charge  that  "the  measure  of  damaees  would  be  pecu- 
niary compensation  for  the  lo«*s  of  the  husband;  that  is.  s'/"h  amount  of 
money,  estimated  as  reoe'ved  at  the  present  time,  as  plaintiff  mi^ht  rea- 
sonably and  probably  have  received  from  his  earnings  and  accumulation* 
had  he  not  beon  killed,*'  since  tho  jury  should  be  permitted  to  deciif*  under 
all  the  circumstances  of  the  case  whether  a  sum  less  than  the  a^pr^nte. 
amount  which  the  plaintiff  would  probably  have  received  in  the  cour*«  of 
time  had  the  husband  lived  would  compensate  for  the  pecuniary  injury 
sustained.     Railway  v.   Turner,   397. 

Actual    Settlement. 

See   School  Land,   1,   7. 
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Administration, 

See  Estates  of  Decedents;  Executors.  Necessity  for,  presumed.  See  Judg- 
ment, 2. 

1.  A  temporary  administration  decreed  by  the  probate  court  for  the  pur- 
pose of  conducting  this  suit  expired  by  limitation  with  the  convening:  of  the 
next  term  of  the  court,  and  was  extended  by  order  entered  upon  the  minutes 
in  open  court.  Held  that  the  proceeding  was  valid  and  correct.  Insurance 
Co.  v.  Gibbs,  131. 

2.  The  legality  and  conclusiveness  of  the  orders  of  the  county  court  are 
In  no  degree  affected  by  the  failure  of  the  administrator  to  publish  notice 
of  his  appointment  as  required  by  the  statute.  Such  failure  can  only  render 
the  administrator  liable  In  damages  to  a  creditor  affected  thereby.  Tiboldi 
v.  Palms,   318. 

Administrator. 

See  Parties.  1. 

In  a  contest  between  heirs  and  an  administrator,  no  rights  of  creditors 
being  involved,  where  the  administration  was  dismissed  and  all  orders 
therein  annulled  on  the  ground  that  the  court  granting  the  letters  was 
wholly  without  jurisdiction,  and  appeal  from  such  order  by  the  adminis- 
trator was  a  proceeding  which  personally  concerned  him  and  upon  which 
he  was  required  to  give  bond  (Rev.  Stats.,  arts.  2257,  1408);  and  the  appel- 
late court  will  not  review  the  correctness  of  the  order  of  dismissal,  on  his 
appeal  from  an  order  refusing  mandamus  requiring  the  clerk  to  make  out 
the  transcript  without  bond.    Holman  v.  Klatt,  506. 

Administrator's   Deed. 

1.  A  deed  of  a  headright  land  certificate  made  by  an  administrator  is 
not  available  as  a  defense  in  an  action  of  trespass  to  try  title  for  the  land 
where  no  order  of  court  authorizes  the  deed  to  be  made,  and  no  order  of 
confirmation  is  shown.    Lynn   v.   Burnett,   335. 

2.  It  is  not  a  valid  objection  to  the  admission  in  evidence  of  an  admin- 
istrator's deed  that  the  original  inventory  of  his  decedent's  estate  did 
not  contain  the  land,  since  the  statute  authorizes  a  supplementary  Inven- 
tory, and  the  presumption  will  be  indulged  that  the  land  appeared  therein. 
Jameson  v.  Dooley,   428. 

Admissions. 

Of  liability — burden  on  defendant.     See  Fire  Insurance,  6. 

Where  it  in  no  way  appeared  that  the  delay,  concerning  which  the  state- 
ments of  a  conductor  were  offered  as  admissions  of  negligence,  was  one  to 
the  fault  of  such  conductor,  or  that  the  schedule  of  the  delayed  train  was  in 
any  manner  under  his  control,  or  that  he  had  authority  to  speak  for  the  rail- 
way company  in  such  matter,  the  statements  were  not  admissible.  Railway 
v.  Carlisle,  268. 

Adverse    Possession. 

By  inclosing  land  in  large  pasture.     See  Limitations,  6,  11. 

1.  Plaintiffs  vendor  had  a  pasture  of  240,000  acres  Inclosed  by  a  wire 
fence,  except  at  one  corner,  where  there  was  a  gap  of  three  miles,  usually 
watched  by  a  line  rider  to  keep  the  cattle  in  and  others  out  of  the  pasture. 
The  pasture  company,  plaint! flTg  vendor,  owned  only  about  one-half  the 
tracts  in  the  pasture,  and  the  owners  of  some  of  the  other  tracts  were  In 
possession  of  their  lands  or  grazed  cattle  in  the  pasture.  The  pasture 
company  had  no  other  possession  of  the  tract  therein,  which  is  here  in 
controversy,  consisting  of  1226  acres,  than  resulted  from  its  being  in  the 
pasture  and  grazed  over  by  the  company's  cattle.  Held,  not  such  possession 
as  would  authorize  the  court,  in  an  action  of  trespass  to  try  title,  to  instruct 
a  verdict  for  plaintiff  on  the  ground  of  prior  possession.  Lynn  v.  Bur- 
nett 335. 

2.  The  presumption  upon  which  is  founded  the  rule  that  proof  of  prior 
possession  of  land  Is  prima  facie  evidence  of  title  and  sufficient  to  warrant 
recovery  against  one  without  title,  is  a  rebuttable  presumption.    Id. 

3.  Such  possession  must  be  actual,  and  must  be  so  clearly  defined  as 
to  give  the  claimant  the  exclusive  dominion   over  the   property.    Id. 

4.  Evidence  considered  and  held  to  show  adverse  possession  of  land  by 
Inolosure  and  use  sufficient  to  support  the  five  and  ten*  years  statutes  of 
limitations.    Pierson    v.    McClintock,    360. 
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Affidavit. 

May  be  made  by  attorney.    See  Garnishment,  1,  2. 

In  aid  of  statement  of  facts.    See  Statement  of  Facts,  1. 

To  pleadings.    See  Plea,  1;  Receivership,  1. 

To  open  accounts.    See  Account. 

Agency 

See  Principal  and  Agent;   Factors. 

Liability  of  agent.    See  Guaranty  Co.,   3,   4. 

Suit  for  commissions  on   land  sale.    See  Commissioners. 

1.  Evidence  considered  and  held  to  warrant  a  finding  to  the  effect  that 
a  party,  in  making  a  contract  with  plaintiff  for  certain  railroad  work,  was 
acting  as  the  agent  of  a  firm,  and  not  as  an  independent  contractor.  McCabe 
v.  FarrelL  36. 

2.  Where  plaintiff  sued  a  firm  and  one  L.  jointly  on  a  contract  of  employ- 
ment, and  the  firm  tendered  into  court  what  it  claimed  to  be  the  proper 
amount  due  under  the  contract,  and  specially  pleaded  a  denial  that  L.  was 
a  member  of  the  firm,  alleging  that  L.  had  no  relation  to  the  firm  except 
that  he  took  from  it  a  subcontract  to  do  the  work,  such  plea,  to  which  the 
law  supplies  a  general  denial,  put  in  issue  L.'s  true  relation  to  the  contract, 
and  warranted  evidence  to  show  that  I*,  in  making  the  contract,  acted  as 
the  agent  of  the  firm.    Id. 

3.  Upon  the  issue  of  whether  or  not  K.  was  the  agent  of  a  county  in  a 
sale  of  its  school  lands  it  was  competent  to  show  that  the  county  paid  him 
$300  as  commissions  for  making  the  sale.    Slaughter  v.  Coke  County,  698. 

Allegations  and  Proof. 
See  Pleading  and  Proof. 

Amendment. 

Service  of  notice  of,  held  necessary.    See  Action  Against  Nonresident,   1. 

Setting  up  new  cause  of  action,  as  to  limitations.    See  Pleading,  2,   3. 

Costs  of,  compelled  how.     See  Costs,  2. 

Where  the  defendant,  »by  his  plea  In  reconvention,  sought  affirmative  re- 
lief, it  was  error  for  the  court  upon  sustaining  plaintiff's  demurrer  to  such 
plea,  to  refuse  to  allow  defendant  to  amend,  and  to  permit  plaintiff  to  dis- 
miss the  entire  cause.    Rev.  Stats.,  art.  1260.     Blank  v.  Robertson.  387. 

Amount  in  Controversy. 

Determined  from  version  of  plaintiff,  not  of  defendant.  See  Jurisdic- 
tion. 2. 

Answer. 

Time  for,  allowed  to  executor.     See  Executors,  2. 

Law  supplies  general  denial   to  plea  in.     See  Agency,   2. 

Apparent  Danger.  f 

As  excusing  imprudent  action  of  injured  party.     See  Negligence,  2. 

Appeal. 

See  Practice  on  Appeal;    AdmlHFtrntor.   1. 

Acceptance  of  award  as  precluding.     See  Condemnation  of  Land. 

Appeal  to  County  Court. 

A  plea  in  reconvention  not  urged  by  the  defendant  in  the  justice  court 
can  not  be  set  up  on  appeal  to  the  county  court,  and  the  fact  that  the  case 
went  off  In  the  Justice  court  on  a  demurrer  to  plalniffs  cause  of  action, 
and  that  defendant's  counsel  stated  orally  in  the  county  court  that  defendant 
relied  upon  the  same  matters  of  defense  as  were  pleaded  and  relied  upon 
by  him  orally  in  the  just'ce  court,  including  his  plea  in  reconvention,  which 
statement  was  at  the  time  made  in  no  way  contradicted  by  plaintlfTs  attor- 
ney, did  not  change  the  rule.    Clements  v.  Carpenter,  283. 

Appointment. 

Of  receiver — collusion  in.     See  Receivership,  3. 

Appraisement. 

Of  property  injured  by  fire.     See  Fire  Insurance,  6. 
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Argument   of  Counsel. 
Admitting:  evidence  after — judicial   discretion.     See   Trial,    1. 

1.  Alleged  abuse  of  the  privilege  of  argument  by  counsel  can  not  be 
revised  in  the  absence  of  bill  of  exception.     Railway  v.  Mills,  127. 

2.  In  the  absence  of  a  showing  to  the  contrary  inappropriate  and  In- 
opportune remarks  of  counsel  in  argument  to  the  jury,  trifling  in  nature, 
will  not  be  presumed  to  have  prejudiced  the  jury  adversely  to  the  other 
party.     Insurance  Co.  v.  Gibbs,  131. 

Assault. 
Upon  passenger  by  stranger.     See  Carrier  of  Passengers,   6. 

Assessment. 
Mistake   in  giving  number  of  acres   in   survey.     See   Sale  for  Taxes,   4. 

Assignee. 

Of  land  certificate — patent  enuring  to  benefit  of.     See  Land  Certificate,  8. 

'Assignment. 

Of  life  policy  to  one  having  no  insurable  interest.    See  Life  Insurance,  3. 

Assignment  of  Error. 

See  Charge,   20. 

1.  An  assignment  of  error  presenting  two  questions  not  submitted  by 
separate  propistions,  does  not  require  consideration.  Railway  v.  DeBerry, 
180. 

2.  Assignment  of  error,  based  on  the  overruling  of  objections  to  evidence 
and  of  a  motion  for  new  trial  and  the  refusal  of  requested  instructions,  pre- 
senting the  claim  that  a  deed  to  the  daughter  of  grantor  conveying  certain 
land,  etc.,  as  constituting  "fully  her  pro  rata  share  of  my  estate,  real  and 
personal"  embraced,  in  law,  only  her  share  of  the  interest  of  the  grantor 
in  the  community  property  of  himself  and  his  deceased  wife,  and  could  not 
be  shown  by  parol  evidence  to  have  been  intended  as  a  satisfaction  of  her 
entire  Interest  in  the  community  property,  should  be  considered,  though  no 
attack  was  made  on  a  special  finding  of  the  Jury,  upon  such  evidence,  that 
by  "my  estate"  the  grantor  meant  "the  entire  community  estate."  White 
v.  Simonton,  464. 

3.  An  assignment  of  error  based  on  giving  Inconsistent  charges  should 
show,  by  the  assignment  of  propositions  under  it.  wherein  the  inconsistency 
lies;  and  not  leave  the  court  to  study  it  out.     Railway  v.  Butshek,  194. 

Assignment    of   Lease. 

1.  An  assignment  of  a  lease  containing  no  sufficient  description  of  the 
Instrument,  but  calling  for  it  to  be  attached  to  the  assignment,  should  have 
been  admitted  in  evidence  when  the  subject  matter  was  made  certain  by 
parol  evidence,  identifying  the  lease  which  was  intended  to  be  but  was  not 
in  fact  attached.     Ascarete  v.  Pfaff,   375. 

2.  When  a  lessee, "with  the  consent  of  the  landlord,  assigns  the  lease  for 
the  term,  the  assignee  becomes  charged  with  the  rent  and  the  original  lessee 
is  so  longer  liable   therefor  unless   otherwise   specifically   agreed.     Id. 

3.  A  tenant  can  not  assign  a  lease  or  sublet  premises  without  the  consent 
of  the  landlord  (Rev.  Stats.,  art.  3250);  but  when  such  consent  is  given, 
either  in  written  lease  or  afterwards,  the  original  lessee  is  relieved  from 
further   liability.     Id. 

Association. 
Unincorporated — liability   to  judgment.     See  Church. 

Assumed   Risk. 

As  to  matters   open   to  servant's  observation.     See   Railroads.    8. 
See  also  Master  and  Servant.  3. 

1.  It  was  the  defendant's  duty  to  exercise  ordinary  care  to  furnish  a  safe 
track  for  the  plaintiff  to  travel  over  to  and  from  his  work,  and  the  plaintiff 
had  the  right  to  assume  that  it  would  do  so.  The  plaintiff  assumed  the 
risks  of  which  he  had  knowledge,  or  by  the  exercise  of  ordinary  care  could 
have  discovered,  but  he  was  und^r  no  obligation  to  look  out  for  the  master's 
negligence.     Railway   v.   Kelly.   21. 

2.  Plaintiff,  an  employe,  was  directed  to  haul  a  load  of  sand  from  a  sand 
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bank.  The  particular  place  was  not  pointed  out  to  him,  nor  did  the  em- 
ployer know  th«  bank  was  dangerous  at  that  place.  Plaintiff  was  inexperi- 
enced and  was  not  warned,  but  the  liability  of  the  bank  to  fall  was  a  matter 
open  to  common  observation.  Held,  that  the  danger  of  injury  from  the  fall- 
ing of  the  bank  was  an  assumed  risk.     Stock  Yards  Co.  v.  Whittenbury. 

3.  It  must  be  assumed  that  plaintiff  was  acquainted  with  the  laws  of 
gravitation  and  knew  that  a  body  of  earth  unsupported  below  was  liable 
to  fall  at  any  time.    Id. 

4.  The  rulings  herein  on  a  former  appeal  (San  Antonio  &  A.  P.  Ry.  Co.  v. 
Adams,  11  Texas  Civ..  App.,  198)  upon  assumed  risk,  followed.  Adams  v. 
Railway,  413. 

Attachment. 

Liability  for  rent  of  house  In  which  sheriff  kept  attached  goods.  See 
Sale  in  Fraud  of  Creditors,  2. 

An  attachment  issued  on  bond  for  less  than  double  the  amount  of  the 
plaintiffs  claim  should  be  quashed  on  motion.    Zacharie  v.  Swanson,   1. 

Attestation. 

Of  note  by  secretary  of  corporation  as  precluding  defense  of  forgery.  See 
Corporations,  J. 

Attorneys. 

May  make  affidavit.     See  Garnishment,   1. 

For  State,  in  proceeding  to  remove  officer.  See  Removal  of  County 
Officer,   1. 

1.  An  attorney  stands  in  no  such  relation  of  trust  toward  the  adverse 
party  as  will  prevent  him  from  buying  the  property  of  defendant  for  himself 
at  judicial  or  execution  sale  under  process  controlled  by  him  as  counsel 
for  plaintiff.     Douglass  v.  Blount,  95  Texas,  369.     Ross  v.  Dronilhet,  327. 

2.  The  attorney  for  minor  litigants  could  not  have  judgment  awarding 
them  one-half  of  the  real  estate  recovered  for  their  clients,  where  they 
were  not  made  parties  to  the  suit  and  had  no  pleadings  entitling  them  to 
such  relief.    White  v.  Simonton,   464. 

Bailment. 

Where  plaintiff  rented  a  traction  engine  to  defendant  under  a  special 
contract  that  defendant  was  to  return  it  in  as  good  condition  as  when  he 
got  it,  and  the  engine  was  injured  while  in  defendant's  control,  and  he  had 
it  repaired  before  returning  it,  it  was  error  for  the  court,  in  an  action  of 
damages  for  the  injury,  to  charge  as  the  measure  of  damages  the  difference 
in  the  market  .value  of  the  engine  before  and  after  the  injury,  since  plain- 
tiff's right  of  recovery  was  not  for  tortious  negligence,  but  upon  the  special 
contract  as  alleged  by  him.     Smith  v.  Stratton,  171. 

Bank. 

See  Forged  Note,  2. 

Benefit   Insurance. 

Change  of  by-laws  as  affecting.     See  Contract,  5. 

1.  A  mutual  benefit  order,  having  an  insurance  feature  for  its  members, 
provided  among  its  bv-laws  that  if  a  member  died  by  self-destruction, 
whether  sane  or  insane,  the  beneficiary  certificate,  entitling  him  to  par- 
ticipate in  the  insurance  fund,  together  with  all  claims  by  reason  of  mem- 
bership, should  be  null  and  void.  The  certificate  specified  that  the  member 
to  whom  it  was  issued  "is  entitled  to  all  the  rights  and  benefits  of  member- 
ship, according  to  the  constitution  and  laws  of  the  order;"  and  Jn  his 
application  for  membership  the  applicant  agreed  to  be  "bound  by  the  con- 
stitution, laws,  rules  and  regulations  of  the  order."  Held,  that  a  member 
who  committed  suicide  thereby  forfeited  his  claim  against  the  insurance 
fund.     United  Moderns  v.  Colligan,  173. 

2.  A  provision  of  the  by-laws  that  the  board  of  managers  might,  in  their 
discretion  and  without  prejudice,  pay  such  sum,  in  case  of  such  forfeiture, 
as  they  should  deem  the  circumstances  surrounding  the  death  to  warrant, 
conferred  on  the  beneficiary  named  in  the  certificate  no  legal  claim  against 
the  order.     Id. 

3.  The  constitution  of  a  benefit  society,  giving  its  directors  authority  to 
cancel  a  membership  when  deemed  advisable  by  them,  entered  into  the  con- 
tract of  insurance   with  a  member,  and   he  could   not   compel   reinstatement 
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by  mandamus  when,  on  account  of  increased  risk  caused  by  loss  of  an  eye. 
his  membership  had  been  so  canceled.    Association  v.  Dewey,  419. 

4.  The  laws  of  the  State  under  which  a  benefit  society  wag  created  au- 
thorizing the  expulsion  of  a  member  in  certain  named  contingencies  did  not 
restrict  the  right  of  its  directors,  secured  by  its  own  constitution,  to  cancel 
memberships  in  other  events  than  those  named  in  the  law.    Id. 

Bias. 
Of  witness — showing  by  collateral  matter.    See  Witness,  4. 

Bill  of  Exceptions. 

Held  necessary.  See  Argument  of  Counsel  1;  and  where  evidence  is 
excluded.  See  Evidence  4;  or  motion  is  overruled.  See  .Practice  on  Ap- 
peal, 4,  5. 

Failing  to  negative  waiver  of  notice.     See  Depositions,  2. 

Not  supplied  by  exception  noted  in  record.     See  Practice  on  Appeal,  5. 

A  bill  of  exceptions  taken  to  the  overruling  of  objections  to  the  admis- 
sion of  certain  evidence  must  show  that  the  evidence  was  admitted,  as  the 
court  is  not  required  to  search  the  record  to  ascertain  such  fact.  Jamison 
v.  Dooley,  428. 

Bona  Fide  Purchaser. 
See  Innocent  Purchaser;    Purchaser  in   Good  Faith. 

Bond. 

Must  be  tn  double  amount  of  claim.     See  attachment,  1. 

Administrator  must  give  an  appeal,  when.     See  Administrator. 

Failure  of  officer  to  give.     See  Removal  of  Officer,  2. 

Of   survivor   in   community.      See    Community    Property,    1. 

Damages  recoverable  on.     See  Sequestration. 

To  secure  dispatch  in  the  loading  of  export  cotton  on  their  ships  appel- 
lees executed  to  appellant,  an  agent  of  railways,  a  bond  to  secure  him  in  the 
payment  of  freights  for  all  cotton  delivered  at  their  ships'  sides  and  loaded. 
Cotton  was  transported  to  various  consignees  in  Galveston,  and  shipped  on 
appellees'  vessels  and  the  freights  due  the  railways  paid  thereafter,  on  de- 
mand by  appellees.  This  was  not  always  true  of  cotton  consigned,  to  D.  & 
Co.,  a  firm  from  which  the  appellant  had  not  exacted  prepayment  of  freights, 
a  fact  of  which  appellees  were  advised.  The  bill  of  one  cargo  of  D.  &  Co. 
cotton  shipped  on  their  vessels  was  returned  by  appellees  to  railways  in- 
dorsed that  D.  &  Co.  paid  their  own  freight  bills.  Subsequently  two  cargoes 
of  D.  &  Co.  cotton  were  shipped  on  appellees'  vessel,  the  freight  bills  of 
which  were  presented  to  D.  &.  Co.  and  by  them  held  up  on  questions  of 
weights.  Finally  the  appellant,  as  agent  of  the  railways,  w.tndrew  the  bills 
from  D.  &  Co., 'who  a  few  days  later  failed.  The  suit  is  against  appellees 
on  the  bond,  and  the  only  issue  submitted  to  the  jury  was  that  of  estoppel 
in  pais  raised  by  the  answer,  and  the  verdict  and  judgment  was  for  defend- 
ants, appellees  here.  On  the  whole  case  this  court  holds  that  under  the  bond 
the  railways  waived  but  the  one  right  to  hold  the  cotton  for  freights;  that 
the  bond  covered  all  cotton  received  by  the  appellees  for  shipment;  that 
estoppel  does  not  apply,  and  that  under  the  bond  appellees  were  liable. 
McFarland   v.  Parr.   292. 

Bond   for  Title. 
By  an  actual  settler,  void.     See  School  Land,  2. 

Books. 

Keeping  set  of.     See  Fire  Insurance,   2. 

Boundaries. 

1.  Where  plaintifT  claimed  that  the  position  of  his  sections  of  land  In 
dispute  was  not  dependent  on  the  true  location  of  an  adjacent  block  of  sur- 
veys, which  was  also  in  dispute,  and  he  to  some  degree  relied  upon  estab- 
lished and  marked  lines  and  corners  to*  show  the  true  location  of  his  land,  it 
was  error,  as  imposing  too  great  a  burden  on  him,  for  the  court  to  charge 
that,  "Where  the  lines  of  a  survey  have  been  actually  run  upon  the  ground 
and  tne  corners  established  and  lines  marked,  these,  if  thev  can  be  found, 
constitute  the  true  boundaries  of  the  land,  if  there  are  a  sufficient  number  of 
them  shown  by  the  evidence  so  as  to  establish  to  the  satisfaction  of  the  Jury 
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the  true  location  of  the  land,  and  they  must  be  respected  by  the  jury  and 
not  departed  from  or  made  to  yield  to  any  other  less  certain  matter  of  de- 
script,  on."     Masterson  v.  Ribble,  270. 

2.  It  was  not  correct  for  the  court  to  charge  that,  "If  there  are  any  well 
known  and  undisputed  corners  established  on  the  ground  in  any  of  said  sur- 
rounding and  contiguous  surveys  called  for,  they  would  control  the  other  calls 
which  are  conflicting  and  contradicting,  if  there  are  any  .such,"  since  it  does 
not  necessarily  follow  that  they  would  control  other  conflicting  calls,  although 
the  Jury  might  properly  consider  them  in  determining  the  conflict.     Id. 

3.  Where  the  north  line  of  a  grant  of  twelve  leagues  of  land  called  to 
run,  from  an  identified  northwest  corner,  eastward  some  20,000  varas  to  an 
arm  of  the  sea,  the  distance  to  such  arm  be.ng  in  fact  30,0ou  varas,  and  the 
grant  if  so  bounded  containing  about  twenty-two  leagues,  if  the  line  was 
actually  run  to  such  arm  of  the  sea,  or  if  it  was  not  run  at  all,  but  called 
for  under  a  mistake  as  to  its  distance,  the  north  line  should  extend  to  such 
arm  of  the  sea  though  occasioning  an  excess;  but  if  it  was  'actually  run 
and  stopped  at  a  lake  mistaken  for  such  arm  of  the  sea,  it  was  restricted 
to  such  limit,  and  the  State  could  recover  so  much  as  lay  to  the  eastward 
of  it.  The  facts  are  considered  and  held  to  support  a  finding  in  favor  of 
those  holding  under  such  grant,  as  against  suit  by  the  State.  State  v. 
Cattle  Co.,   460. 

Burden  of  Proof. 

On  heirs  claiming  under  equitable  title  of  their  mother.  See  Community 
Property,   3. 

*  As  to  contributory  negligence.  See  Personal  Injury,  12;  Contributory 
Negligence,  8. 

As  to  receivers  being  collusively  appointed.     See  Receivership,  3. 

As  to  ringing  of  bell  at  crossing.     See  Negligence,  12. 

That  wrongly  discharged  employe  could  have  gotten  other  work.  Seo 
Employer  and  Employe,  1. 

By-laws. 

Change   in,   as  affecting   benefit   insurance   fund.     See   Contract,    5,    6. 

Cancellation. 
Of  land  contract  in  county  court.     See  Jurisdiction,   1. 
Of  membership  in   order.     See  Benefit  Insurance,   3. 

Carriers  of   Freight. 

See    Cattle    Shipment;    Connecting   Carriers. 

Evidence  as  to  condition  of  freight  when  received  by  carrier.  See  Evi- 
dence, 10. 

1.  Evidence  considered  and  held  insufficient  to  Justify  submission  of 
claim  that  cotton  destroyed  by  fire  had,  by  the  custom  of  dealing,  been 
delivered  to  and  received  by  a  railway  as  common  carrier  when  destroyed, 
the  custom  being  one  of  placing  on  the  company's  platform,  to  be  shipped 
by  it  when  Instructions  were  given.     Railway  v.  Beard,  188. 

2.  Evidence  considered  and  held  to  furnish  slight,  if  any,  evidence  of  the 
receipt  of  cotton  by  a  railway  as  a  carrier, — itN  having  been  placed  on  its 
platform  without  execution  of  a  bill  of  lading  or  notice  to  the  company,  and 
intended  not  for  Immediate  shipment,  but  to  be  shipped  to  some  person  and 
point  not  yet  determined,  when  enough  had  accumulated  to  make  a  car 
load.    Id. 

3.  The  execution  of  a  bill  of  lading  Is  not  essential  to  the  commencement 
of  liability  as  a  carrier,  where  the  property  has  been  received  by  the  carrier 
for  shipment.     Id. 

4.  Where  a  railway  company  receives  from  a  connecting  line  a  defective 
car,  loaded  with  cattle,  and  undertakes  to  transport  the  cattle  in  such  car, 
it  thereby  makes  such  car  a  part  of  its  own  agency,  and  is  liable  the  same 
as  though  the  car  was  its  own.     Railway  v.  Carlisle,  268. 

6.  Pleadings  considered  and  held  to  show  no  cause  of  action  against  tho 
initial  carrier,  where  a  shipment  billed  to  a  consignee  subject  to  shipper's 
order  was  delivered,  by  the  carrier  completing  the  transporation,  without 
such  order  or  the  production  of  the  bill  of  lading,  the  pleadings  failing  to 
allege  any  default  by  such  initial  carrier  In  failing  to  notify  its  connection? 
of  the  character  of  bill  on  which  shipment  was  made.  Railway  v.  Miller, 
628. 

6.    In  an  action  against  the  Texas  &  Pacific  Railway  Company  and  other 
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carriers  for  damages  to  a  shipment  of  cattle,  a  demurrer  to  plaintiff's  peti- 
tion on  the  ground  that  the  facts  alleged  were  insufficient  to  show  that  the 
court  had  Jurisdiction  over  the  Texas  &  Pacific  Railway  Company  because 
it  did  not  claim  any  specific  amount  against  said  company,  but  merely  stated 
that  less  than  $2000  was  claimed  against  each  defendant,  was  not  well  taken 
where  the  total  amount  claimed  in  the  action  was  sufficient  to  give  the 
court  Jurisdiction.     Railway  v.  Smith  &  White,  571. 

7.  Since  it  was  within  the  power  of  the  Legislature  to  permit  a  recovery 
of  the  whole  of  such  damages  as  plaintiff  claimed  in  one  suit,  there  was  no 
misjoinder  of  parties  and  actions.     Id. 

8.  In  an  action  against  a  carrier  for  damages  to  a  shipment  of  cattle 
plaintiff  is  entitled  to  recover  the  expenses  of  holding  and  feeding  the  cattle 
while  waiting  for  cars  in  which  to  ship  them,  after  order  made  for  the  cars. 
Following  Railway  Co.  v.  Campbell,   91  Texas,   561.     Id. 

9.  Where  the  records  kept  in  the  train  dispatcher's  office  show  the 
number  of  cars  ordered  during  the  time  in  question  and  no  effort  was  made 
to  produce  them  or  excuse  offered  for  not  doing  so,  there  was  no  error  in 
excluding  the  testimony  of  the  train  dispatcher  to  show  the  number  of 
cars  ordered,  the  witness  stating  that  he  could  not  give  the  number  from 
memory  anywhere  near  accurately.    Id. 

10.  In  an  action  of  damages  for  failure  to  furnish  cars  to  a  shipper  within 
a  reasonable  time  it  was  not  error  for  the  charge  to  assume  that  a  failure 
to  furnish  the  cars  for  nine  days  after  order  made  for  them  was  negligence, 
since  the  statute  makes  a  failure  to  furnish  .them  for  six  days  ground  for 
the  statutory  penalty  in  such  case.    Id. 

11.  Evidence  which  merely  showed  a  congested  condition  of  transporta- 
tion facilities  about  the  time  of  plaintiff's  order  for  cars  did  not  show  a 
sufficient  excuse  for  the  carrier's  failure  to  furnish  the  cars  within  a 
reasonable  time.     Id. 

12.  Where  cattle  were  shipped  over  several  connecting  lines  and  by  reason 
of  delays  along  the  route  reached  their  destination  too  late  for  market,  each 
of  the  several  lines  was  Jointly  liable  with  the  others  for  the  resultant  dam- 
ages where  delay  on  its  own  line,  concurring  with  delay  on  the  other  lines, 
caused  the  cattle  to  be  too  late  for  market,  although  such  delay  on  the  given 
line  would  not,  but  for  the  delay  on  the  other  lines,  have  produced  that 
result.     Id. 

13.  In  an  action  for  negligent  delay  of  a  carrier  in  furnishing  a  shipper 
with  cars,  a  charge  which  seems  to  be  on  the  weight  of  evidence  in  assum- 
ing that  the  delay  constituted  negligence  will  not  be  held  error  on  that  ac- 
count where,  in  another  paragraph,  the  question  of  whether  such  delay  was 
negligence  is  treated  as  one  for  the  determination  of  the  Jury.  Railway  v. 
Powell,   575. 

14.  Evidence  considered  and  held  to  show  no  valid  excuse  for  delay  in  fur- 
nishing a  shipper  with  cars  within  a  reasonable  time,  and  to  afford  no  basis 
for  a  charge  that  if  the  carrier  used  ordinary  care  and  diligence  to  furnish 
the  cars,  and  could  not  furnish  them  earlier  than  it  did,  it  would  not  be 
liable  for  damages  resulting  from  the  delay.     Id. 

15.  It  was  error  for  the  court  to  charge  that  plaintiff  could  recover  what- 
ever expenses  the  Jury  should  find  he  incurred  for  pasturasre  and  feed  for 
his  cattle  caused  by  the  delay  in  furnishing  cars  without  any  qualification 
that  the  expenses  so  incurred  must   have   been  reasonably  necessary.     Id. 

16.  Such  error  in  the  charge  could  be  cured  by  remittitur  of  the  amount 
of  such  expenses  as  claimed  in  plaintiff's   petition.    Id. 

Carriers  of  Passengers. 

Accident,  from  derailment  of  train,  raising  presumption  of  negligence. 
See  Railroads,  4. 

Failure  to  fence  right  of  "way  as  negligence  causing  derailment.  See 
Railroads,  3. 

1.  Where  a  lady,  traveling  alone,  was  carried  a  mile  beyond  her  station 
through  the  carrier's  fault  and  was  then  put  off  in  a  snowstorm,  and  so  com- 
pelled to  walk  back,  although  she  was  thinly  clad  and  requested  that  the 
train  be  backed  to  the  station,  it  seems  that  a  charge  holding  defendant  to 
the  exercise  of  the  highest  degree  of  care  towards  passengers  was  not  error, 
but  if  so  it  was  harmless  error,  as  the  evidence  showed  that  defendant  failed 
to  use  ordinary  care.     Railway  v.  Williams.,  100. 

2.  A  railway  company  is  responsible  only  for  the  proximate  consequences 
of  the  negligence  of  its  baggage  agent  in  losing  a  passenger's  ticket  but  is 
not  liable  for  consequences  arising  therefrom,  which  the  passenger  could 
have    avoided    by   the    use    of    ordinary    care.     Railway   v.    Scott,    601. 


Index.  655 

Carriers  of  Passengers— continued. 

3.  The  duty  of  a  conductor  to  eject  from  the  train  persons  without  tickets 
or  who  refuse  to  pay  fare  is  a  matter  of  such  common  knowledge  that  a 
passenger  would  be  presumed  to  expect  its  performance.     Id. 

4.  The  act  of  plaintiff  in  allowing  his  wife  to  board  the  train  without  a 
ticket  or  money  to  pay  fare  was  such  contributory  negligence  as  would  pre- 
clude him  from  recovering  damages  caused  by  ejection  and  whether  or  not 
he  had  money  to  pay  her  fare  is  immaterial.  St.  Louis  A.  &.  T.  Ry.  Co.  v. 
Mackie,  71  Texas  497,  distlnguished.Id. 

5.  The  duty  of  a  carrier  to  protect  passengers  from  assault  and  insults 
of  third  persons  extends  only  to  those  cases  where  the  wrong  occurs  in  the 
presence  of  its  agents  or  when  the  circumstances  attending  or  preceding 
the  injury  might  have  been  foreseen  and  prevented.    Prokop  v.  Railway,  520. 

6.  The  mere  fact  that  plaintiff's  wife,  a  passenger,  while  seated  alone  in 
a  dark  waiting  room  was  assaulted,  does  not  show  that  defendant's  agents 
should  have  foreseen  the  assault.    Id. 

Cattle  Shipment. 

Impoverished  condition  of  cattle  as  defense.  See  Charge,  11;  Damages,  1,  2. 
See  also,  Carriers  of  Freight,  8-16;  Expert  Testimony,  4.  • 
The  measure  of  the  damages  recoverable  for  delay  and  mishandling  of 
cattle  shipped  to  market  is  the  difference  between  their  value  at  the  time 
and  in  the  condition  they  reached  market  and  that  at  the  time  and  in  the 
condition  they  should  have  been  delivered  there;  a  charge  which  makes  It 
the  difference  between  value  at  the  time  and  In  the  condition  they  were  sold 
and  that  when  they  reached  there,  where  they  were  sold  three  days  after 
arrival,  is  erroneous.    Railway  v.  Ware,  455. 

Cattle  Feeding. 
Contract  for — construction  of.     See  Contract,  2. 

Causal    Connection. 
In  cases  of  mental  suffering.     See  Telegraphs,  1,  8. 

Certificate  of  Land  Commissioner. 

As  proof  of  occupancy.     See  School  Land,  6. 

Certified  Copy. 
Of  deed — filing  and  affidavit  of  loss.     See  Evidence,  5. 
Land  Office  copy  of  Judgment  filed  there  as  an  archive.     See  Evidence,  7. 

Certified  Question. 

Incidental  question  not  certified  to  Supreme  Court  in  advance.  See  Re- 
ceivership, ft. 

Charge. 

Held  not  positive  error  in  absence  of  requested  instructions.     See  Negli- 
gence, 1. 
As  to  certainty  of  the  proof.     See  Personal  Injury.  11. 
As  ignoring  a  feature  presented  by  the  evidence.     See  Warranty,  6. 
Invited  error.     See  Discovered  Peril,  1,  2. 
Abandonment  of  special  charges,  See  Trial.   2. 
As  to  proximate  course.     See  Contributory  Negligence.  6. 
Grouping  facts  relied  on  as  defense.     See  Contributory  Negligence,  7. 
As  not  assuming  a  fact.     See  Negligence,  5. 
Requested  charge  embraced  in  main  charge.     See  Negligence.  7. 

1.  A  charge  upon  contributory  negligence  which  omits  the  requisite 
that  it  must  have  been  a  proximate  cause  of  the  injuries  in  order  to  defeat 
recovery,  was  not  defective  for  the  omission  where  the  causal  connection  of 
the  facts  charged  upon  was  clearly  proximate.    Crow  v.  Railway,  8. 

2.  It  is  correct  for  the  trial  court  to  submit  to  the  jury  the  law  of  the 
case  applicable  to  issues  pleaded  and  the  evidence  tending  to  support  the 
same.  See  the  opinion  for  a  charge  of  the  court  in  an  action  for  personal 
injuries  conforming  to  the  principle,  and  as  not  obnoxious  to  the  objection 
that  it  assumed  facts  not  presented  by  the  proof  or  in  anywise  Infringed 
upon  the  province  of  the  Jury.    Railway  v.  Kelly,  21. 

3.  Objecting  to  the  sufficiency  of  a  charge  correct  as  far  as  It  goes, 
it  devolves  uDon  the  n*rty  desiring  fuller  charges  to  seek  the  same  by 
requested  instruction.     Id. 
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Charge— continued. 

4.  Requested  instructions,  embodied  ao  far  as  they  are  correct  in  the 
general  charge,  are  correctly  refused.    Id. 

5.  What  Issues  are  made  by  the  pleadings  is  a  question  of  law  for  the 
court,  and  they  should  be  so  determined  and  presented  in  the  charge;  the 
jury  should  not  be  referred  to  the  pleadings  for  the  issues.  Electric  Co.  v. 
Nelson,   72. 

6.  It  was  error  to  submit  the  question  whether  there  was  valuable 
consideration  for  a  deed,  by  one  charge,  when,  by  another,  and  upon  evi- 
dence wararnting  it,  the  court  had  charged  that  such  deed  was  upon  valu- 
able consideration.     Eddy  v.  Bos!ey.   116. 

7.  See  instructions  as  to  evidence  to  be  considered  by  the  jury  held 
improper.     Id. 

8.  If  the  petition  in  this  case  could  be  held  to  charge  several  acts  of 
negligence  conjunctively,  any  one  of  which  would,  if  established,  entitle 
the  plaintiff  to  recover,  he  can  not  re  heard  to  complain  that  the  charge 
only  authorizes  a  recovery  upon  proof  of  all  the  acts  of  negligence  alleged. 
In  the  absence  of  requested  instructions.     Williams  v.  Railway.  145. 

•9.  Charge  on  contributory  neglipence  held  not  to  invade  the  province 
of  the  jury  on  questions  of  fact,  and  to  present  correctly  the  questions  of 
law  involved.     Id. 

10.  Giving  conflicting  charges  is  a  ground  for  reversal,  though  the  law 
in  favor  of  the  complaining  party  is  correctly  stated  in  one  of  them.  Rail- 
way v.  Beard,  188. 

11.  Where,  in  an  action  for  injury  to  cattle  during  shipment,  defendant 
pleaded  that  the  injury  was  due  to  the  weak  and  impoverished  condition 
of  the  cattle,  and  there  was  evidence  tending  to  sustain  such  plea,  it  was 
error  for  the  court  to  refuse  defendant's  request  for  a  charge  affirmatively 
presenting  such  defense,  although  It  was  submitted  in  a  negative  form  in 
the  charge  given.     Railway  v.  Dawson.   240. 

12.  A  correct  charge  may  be  properly  refused  when  it  will  unduly  em- 
phasize the  Issue  by  repetition  of  instructions  already  given.  Railway  v. 
Matthews,  302. 

13.  Error  In  refusing  a  requested  instruction  can  not  be  considered 
where  the  instruction  In  question  was  withdrawn  by  the  one  presenting 
it,  though  this  was  done  under  a  mistaken  impression  that  the  charge  of 
the  court  covered  the  point  and  was  more  favorable  to  him.  Keas  v. 
Gordy,   310. 

14.  It  is  not  necessary  for  the  charge  to  define  the  term  "preponderance 
of  evidence."  Following  Railway  v.  Reagan,  34  S.  W.  Rep.,  796.  Land  Co. 
v.   Everett,   340. 

15.  The  words  "wreck  and  derailment"  in  a  charge  refer  to  one  event, 
and  it  is  immaterial  whether  or  not  plaintiff  was  injured  the  Instant 
before  the  car  left  the  rails.     Traction  Co.  v.  Williams,  372. 

16.  Failure  of  the  court  to  present  certain  Issues  In  his  charge  is  not 
ground  for  reversal  in  the  absence  of  a  request  for  instruction  thereon. 
Adams  v.  Railway,   413.  . 

17.  An  instuction  is  to  be  considered  in  connection  with  the  other  por- 
tions of  the  charge  and  is  not  erroneous  when,  so  considered,  the  effect  is 
to  convey  a  proper  statement   of   the   law.     Railway   v.   Murtishaw,   447. 

18.  The  jury  having  been  instructed  that  each  of  several  connecting  lines 
of  railway  was  "responsible  for  the  damages  occurring  on  its  own  line  of 
road  only,"  and  was  to  be  held  only  for  the  damages  "sustained  by  plaintiff 
to  such  shipment  while  in  the  possession  of  such  defendant,"  a  requested 
charge  that  one  road  was  not  liable  for  damages  sustained  on  another 
"which  only  became  apparent  or  developed"  after  the  property  was  receive* 
from  the  latter,  though  correct,  might  properly  be  refused.    Id. 

19.  An  Instruction  stating  the  matters  required  of  a  party  in  the  exact 
language  of  his  contract  undertaking  them,  may  be  objectionable  for  that 
very  reason,  where  only  substantial  compliance  could  be  required  of  him. 
Phoenix  Co.  v.  Slenson,  471. 

20.  The  court  will  not  reverse  because  a  charge  requesting  the  submis- 
sion of  an  issue  was  sufficient  to  call  the  attention  of  the  court  to  the 
omission  and  make  the  same  error,  where  the  error  assigned  Is  the  refusal 
of  the  charge  reo nested,  and  such  charge,  In  the  form  asked,  was  improper. 
Bank  v.  Moor,  476. 

21.  Charge  held  properly  refused  because  making  certain  facts  con- 
rlnsive  and  ignoring  contrary  testimony  and  other  theories,  supported  by 
evidence,  which  mipht  render  such  facts  inconclusive.     Id. 

52.    A  charge  giving  a  right  to  recover  on  a  parol  agreement  which  th* 
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Charge-— continued. 

statute  of  frauds  required  to  be  In  writing,  and  of  which  the  evidence  did 
not  justify  a  submission,  is  held,  in  view  of  the.  state  of  the  evidence  here 
considered,  to  be  harmless  error.     Id. 

23.  The  cases  in  which  charges  have  been  held  erroneous  because  giving 
undue  emphasis  by  repetition  are  those  of  charges  embodying  specifically 
certain  facts  and  thereby  giving  them  too  much  prominence;  a  charge 
which  merely  repeats  legal  principles  is  not  on  the  weight  of  evidence. 
Railway  v.  Klaus.   492. 

24.  A  charge  which  merely  directed  a  verdict  for  defendant  in  case 
certain  facts  were  found  to  exist  was  not  to  his  prejudice.     Id. 

25.  Complaint  of  the  admission  of  certain  testimony  is  unavailing  where 
the  court  expressly  instructed  the  jury  not  to  consider  such  evidence. 
Slaughter  v.  Coke  Co.,  598. 

26.  Appellant  can  not  complain  that  the  trial  court  submitted  to  the 
jury  special  instructions  requested  by  himself.     Id. 

27.  A  party  can  not  complain  of  a  charge  where  he  requested  two  special 
charges  containing  the  same  alleged  errors,  though  such  requested  charges 
were  asked  after  the  main  charge  had  been  given  to  the  Jury.  Railway  v. 
Smith,  612. 

Chattel  Mortgage. 

A  chattel  mortgage,  though  duly  registered,  is  not  admissible  against 
one  not  a  party  thereto  until  its  execution  is  proven  as  at  common  law. 
Peterson  v.  Matinez,  212. 

Child.  % 

On  railroad  track.     See  Railways,  17-21,  25;   Contributory  Negligence,  8,  9. 
Parents  right  of  recovery  for  injury  to.     See  Damages,  4,  5. 

Church. 

1.  An  unincorporated  voluntary  church  association  can  not  be  subjected 
to  an  ordinary  Judgment  for  debt.     Methodist  Church  v.  Clifton,  248. 

2.  Agents  'of  an  unincorporated  society  of  the  Methodist  Episcopal 
Church  South  who,  under  appointment  from  the  Conference,  contracted 
debts  in  acquiring  property  for  a  denominational  school  could  not  establish 
an  equitable  lien,  for  their  indemnification,  against  church  buildings,  other 
school  buildings  or  other  property  held  by  trustees  and  acquired  through 
voluntary  subscriptions  made  by  members  of  the  denomination  for  specific 
religious,  educational  or  charitable  purposes  not  connected  with  the  under- 
taking in  which  the  debt  was  incurred.     Id. 

3.  Where  the  property  and  funds  of  the  church  were  all  subscribed 
and  held  for  specific,  and  not  for  its  general  purposes,  and  the  specific 
property  for  acquiring  which  the  debt  had  been  contracted  by  plaintiffs 
for  the  benefit  of  .the  unincorporated  church  association  had  been  sold  for 
other  debts  against  it,  plaintiffs  were  not  entitled  to  a  judgment  against 
the  association  on  the  theory  that  it  might  In  the  future  acquire  general 
funds  or  property  against  which  they  might  be  entitled  to  a  Hen  for  their 
debt.     Id. 

Citation. 

To  nonresident — failure  to  give  date  of  filing  suit.     See  Sale  for  Taxes,  1. 

1.  Citation  commanded  the  defendant  to  appear  and  answer  on  the  9th 
of  the  month,  and  the  case  was  called  and  judgment  by  default  rendered 
on  the  5th.     Such  Judgment  held  an  absolute  nullity.     Oden  v.  Vaughn.  115. 

2.  Where  plaintiffs  petition  did  not  state  the  county  of  defendant's 
residence,  and  the  citation  was  issued  to  a  county  other  than  that  in 
which  the  suit  was  brought,  and  was  served  on  defendant  there  without 
any  accompanying  copy  of  plaintiffs  petition,  such  citation  and  service 
were  Insufficient  to  sustain  a  judgment  by  default.  Rev.  Stats.,  arts.  1191, 
1214,  1215,  1219.     Tyler  v.  Blanton,  393. 

Citation  by  Publication. 

A  recital  In  a  Judgment  that  the  defendants  had  been  duly  cited,  followed 
by  the  statement  that  they  had  been  cited  .by  publication,  shows  a  citation 
by   publication,   as   the   recital    is   construed   in   connection   with   the   whole 
record.     Green  way  v.  De  Young,  583. 
34  Civil— 42. 
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City    Charter. 
See  Taxes,  1. 

Collateral   Attack. 

On  judgment  of  domestic  court  of  general  jurisdiction.  See  Judgment,  1; 
Sale  for  Taxes,  2. 

On  judgment  against  unknown  heirs.     See  Judgment,  6. 

Suit  to  set  aside  judgment  transferred  to  another  court.  See  District 
Court. 

On  orders  of  commissioners  court.     See  Removal  of  County  Officers,  4. 

Commissions. 

Evidence  in  an  action  for  commissions  for  sale  of  land  held  to  support 
a  judgment  in  favor  of  defendants.     Shinn  v.  Boyd,  151. 

Common  Carriers. 

See  Carriers  of  Freight;    Carriers  of  Passengers;    Railroads. 
As  to  limiting  liability.     See  Carriers  of  Freight,  15. 

Common  Knowledge. 

Of  usual  duties  of  train  conductor.  See  Carriers  of  Passengers,  3.  See. 
also,  Laws  of  Nature. 

Common  Law. 

See  Law  of  Another  State,  Z. 

Proof  of  execution  of  instrument.     See  Chattel  Mortgage. 

Common  8ource. 

A  tax  deed  purporting  to  evidence  the  sale  of  land  of  an  unknown  owner 
can  not  be  given  in  evidence  in  trespass  to  try  title  to  show  that  the  parties 
do  not  claim  from  a  common  source,  since  it  can  not  be  known  from  such 
deed  whether  they  claim  from  the  same  or  a  different  source.  Bonner  v. 
Bonner,  348. 

Community  Property. 

Sale  of,  by  surviving  wife.     See  Land  Certificate,  4,  5. 
Abandoned  wife  suing  for.     See  Married  Woman,  1. 

1.  Though  the  surviving  husband  had  executed  bond  before  making  a 
conveyance  of  community  property,  it  remained  a  question  whether  his 
subsequent  deed  was  to  be  referred  to  that  power  or  was  Intended  as  a 
conveyance  of  his  own  interest  in  the  community,  effecting  a  partition 
between  himself  and  the  heirs.     Eddy  v.  Bosley,  115. 

2.  Where  the  interest  of  one  of  the  three  heirs  has  been  settled  by  the 
surviving  husband,  who  afterwards,  by  conveying  a  part  of  the  property 
as  his  own,  effects  a  partition,  the  remaining  heirs  take  the  whole  and 
not  a  two-thirds  interest  in  the  property  left  by  such  partition.     Id. 

3.  The  claim  of  heirs  of  the  mother  as  against  the  purchaser  of  the 
legal  title  from  the  surviving  father  was  an  equitable  one,  and  the  burden 
was  on  them  to  prove  that  such  purchaser  either  paid  no  value  or  bought 
with  notice.     Id. 

4.  Limitation  runs  against  the  heirs  of  the  wife  and  in  favor  of  the 
husband  having  possession  of  the  community  personalty  from  the  expira- 
tion of  a  reasonable  time  for  him  to  settle  the  community  debts;  it  is 
not  suspended,  as  in  case  of  trusts,  until  he  repudiates  their  rights.  Miller 
v.  Miller,  367. 

5.  Evidence  considered  and  held  to  support  the  plea  of  limitation  against 
the  suit  of  heirs  of  the  wife  for  recovery  of  her  interest  in  community 
property  from  the  surviving  husband.     Id. 

6.  A  married  woman  inheriting  a  part  of  the  interest  of  her  deceased 
mother  in  community  property,  and  receiving  from  her  father  a  deed  to 
land,  in  full  satisfaction  of  her  interest  in  his  estate,  which  conveyed  to  her 
for  life  only,  with  remainder  to  the  heirs  of  her  body,  was  not  estopped 
by  parol  evidence  showing  that  she  and  her  sisters,  to  whom  the  father 
also  made  conveyances,  accepted  those  deeds  as  full  settlement  by  the 
father  for  their  entire  interest  in  the  community  property;  as  to  the  interest 
inherited  from  her  mother,  her  absolute  title  could  not  be  reduced  to  a  life 
interest  by  such  estoppel;  and  her  conveyance,  Joined  by  her  husband, 
passed  title  in  fee  to  such  interest  derived  from  the  mother  through  the 
deed  from  the  father  limited  her  to  a  life  estate.     White  v.  Simonton,  464. 
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Compromise. 

By  husband  alone  of  suit  for  the  homestead.     See  Homestead,  1. 
Of  suit,  as  consideration  of  notes.     See  Notes,  2. 

Concurring  Causes. 
See  Negligence,  3. 
In  cattle  shipment  over  connecting  lines.    See  Carriers  of  Freight,  12. 

Conclusions  of  Fact. 
See  Findings  of  Fact. 

Condemnation  of  Land. 

Where  on  the  trial  in  the  county  court  of  an  action  to  condemn  land 
for  railway  purposes  there  was  a  judgment  of  condemnation  awarding 
damages  Jto  the  owner  in  a  stated  sum,  and  the  railway  company  deposited 
in  court  the  amount  so  adjudged  against  it,  and  the  land  owner  receipted 
the  judgment  and  withdrew  the  money,  this  concluded  his  right  to  prose- 
cute a  writ  of  error  to  have  the  Judgment  reversed,  x  The  statute  of  1899 
(Gen.  Laws  26th  Leg.,  p.  103)  permitting  railroads  and  other  corporations, 
pending  an  appeal  In  condemnation  proceedings,  to  take  possession  of  the 
land  upon  deposit  of  the  amount  of  damages  awarded,  does  not  apply  to 
a  case  of  this  kind  so  as  to  save  the  right  of  appeal  to  the  land  owner 
after  he  has  accepted  the  Judgment.    Parks  v.  Railway,  341  . 

Connecting  Carriers. 

Liability  of,  for  injury  to  cattle.  See  Carriers  of  Freight,  12;  Charge, 
3,  18. 

Where  terminal  carrier  delivered  to  wrong  party.  See  Carriers  of 
Freight,  5. 

Venue  in  suits  against.     See  Railroads,  23. 

An  intermediate  one  of  several  connecting  carriers  sued  for  damages  to 
live  stock  in  transit  could  bring  out,  In  cross-examination  of  plaintiff,  that 
some  of  the  injuries  were  caused  by  projecting  nails  In  the  car  in  which  It 
received  the  shipment  from  its  connecting  line  so  as  to  avoid  liability 
therefor  on  Its  own  part,  though  such  connecting  company  objected  to 
the  evidence  because  not  warranted  by  the  allegations  of  plaintiff's  petition. 
Railway  v.  Murtishaw,  447. 

Consideration. 

Compromise  of  suit  as.     See  Notes,  2. 

Recital  of,  In  a  deed,  putting  on  notice  of  separate  property.  See 
Notice,  1. 

Contract. 

Suit  on  draft — four  years  limitation.     See  Limitations,  4. 
Exempting  carrier  from   liability.     See  Railroads,   15. 
Place  of  performance — sale  of  cotton.     See  Venue,  1. 
See  also,  Illegal  Contract;   Executory  Contract  of  Sale. 

1.  Evidence  in  a  suit  on  a  contract  for  boring  and  equipping  an  oil  well 
held  sufficient  to  support  the  judgment  of  the  court  assuming  a.  waiver 
on  part  of  defendant  of  certain  stipulations  in  the  contract.  Oil  Co.  v. 
Weil-Boring  Co.,   33. 

2.  A  contract  provided  that  plaintiff  was  to  furnish  610  steers  and  de- 
fendant was  to  pasture  and  feed  them  until  ready  for  market,  and  when 
they  were  sold  plaintiff  was  first  to  receive  of  the  proceeds  $17  per  head 
for  500  of  them  and  $12. 50  for  all  over  that  number,  and  the  remaining 
proceeds  were  to  be  divided  equally.  Defendant  was  to  be  responsible  for 
all  cattle  that  should  be  missing,  save  those  that  might  die  from  natural 
cause.  At  the  time  of  sale  only  354  of  the  cattle  were  a  I've.  Held,  that 
plaintiff  was  not  entitled  to  reserve  $17  per  head  for  500  head,  but  only  for 
so  many  as  did  not  die  from  natural  causes.    Rudolph  v.  Sneed.  384. 

3.  Where  plaintiff  sued  upon  a  written  contract  of  employment  to  sell 
certain  property,  he  was  not  entitled  to  recover  upon  proof  showing  that 
the  contract  had  been  revoked  by  defendant,  and  that  the  services  were 
rendered  under  a  subsequent  oral  contract  variant  in  a  material  particular 
from  the  written  one,  although,  except  as  to  such  particular,  he  was  to 
sell  "under  the  terms"  of  the  written  contract.     Braley  v.  Barnett,  433. 

4.  Where  one  party  to  a  contract  announces  bis  intention  not  to  perform 
it,  the  other  may  treat  the  contract  Q<*  at  p-»  end,  and  recover  the  amounts 
paid  under  it.     Supreme  Council  v.  Batte,  456. 
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Contract— continued 

5.  The  beneficiary  m  an  assessment  Insurance  policy,  upon  the  enact- 
ment  of  a  by-law  by  the  governing  body  reducing  the  amount  payable  upon 
his  certificate  in  case  of  death  from  $5000  to  $2000.  may  treat  the  contract 
as  repudiated  by  the  Insurer  and  maintain  suit  to  recover  back  the 
amounts  previously  paid  upon  it,  though  the  by-law  could  have  been 
treated  as  void  and  recovery  had  according  to  the  original  contract  in  case 
of  death.     Id. 

6.  A  by-law  of  a  benefit  insurance  company  reducing  the  amount  pay- 
able at  death  on  a  benefit  certificate,  with  a  proviso  for  paying  the  sum 
originally  named  "so  long  as  the  emergency  fund  of  the  order  has  not  been 
exhausted."  was  a  repudiation  of  its  contract  which  would  authorize  suit 
by  the  holder  of  a  benefit  certificate  to  recover  back  the  sums  paid,  though 
there  still  remained  $400,000  !n  the  emergency  fund  of  the  society.     Id. 

7.  The  fact  that  the  holder  of  a  benefit  certificate  continued  the  pay- 
ment of  assessments  after  the  enactment  of  a  by-law  of  the  society 
reducing  the  amount  to  be  paid  on  death,  was  not  an  election  to  treat  the 
contract,  in  such  altered  form,  as  still  in  force,  where  the  payments  were 
made  under  protest  and  in  hope  of  a  repeal  of  the  by-law.    Id.  * 

Contributory   Negligence. 

Injury  at  crossing.     See  Railroads,  1;  Crossing. 
Cotton  burned  on  platform.     See  Railroads,   12. 
Trespasser  sleeping  on  track.     See  Railroads,  14. 
Burden  of  proof  as  to.     See  Personal  Injury,  12;   Charge,  9. 
Servant  using  insufficient  appliance.     See  Master  and  Servant,  3. 
Is  question  of  fact  for  Jury.     See  Master  and  Servant,  9. 
Failing  to  pay  fare  to  prevent  ejectment  from  train.     See  Carrier  of  Pas- 
sengers, 4:   See,  also.  Railroads,  10. 

1.  If  plaintiffs  negligence  either  caused  or  contributed  to  his  injury,  such 
negligence,  regardless  of  the  negligence  of  defendant,  will  defeat  his  right 
to  recover.     Williams  v.  Railway,  145. 

2.  The  fact  that  the  injured  party  discovered  the  approaching  train  can 
not  be  made  conclusive  as  to  his  contributory  negligence  by  the  charge, 
regardless  of  the  rate  of  speed  or  the  manner  in  which  the  train  was  run. 
Railway  v.  Matthews,  302. 

3.  A  special  plea  "that  plaintiff  was  guilty  of  negligence  at  and  before 
his  injuries  which  was  the  direct  and  proximate  cause  of  the  same."  held 
sufficient  to  raise  issue  of  contributory  negligence.     Stewart  v.  Railway.  370. 

4.  Under  a  plea  of  contributory  negligence,  in  general  terms,  a  charge 
that  plaintiffs  failure  to  look  and  listen  for  the  approach  of  a  car,  if 
found  to  be  negligence,  would  prevent  a  recovery  was  proper,  such  plea 
being  sufficient  to  warrant  the  submission  of  the  issue  specifically  in  any 
and  all  forms  in  which  it  was  presented  by  the  evidence.     Id. 

5.  Where  defendant  pleaded  two  distinct  theories  of  plaintiffs  negli- 
gence and  the  court  submitted  the  case  on  one  of  them  only,  plaintiff  can 
not  complain,  it  being  a  matter  of  omission  and  he  not  having  requested  a 
submission  of  the  same.     Id. 

6.  It  was  proper  for  the  court  to  refuse  a  charge  which  Instructed  the 
Jury  that  if  they  found  certain  facts  to  exist  the  same  constituted  con- 
tributory negligence  on  the  part  of  the  deceased  and  precluded  a  recovery, 
though  such  negligence  was  not  the  proximate  cause  of  the  injury.  If  it  was 
the  proximate  cause,  it  would  have  precluded  recovery.  Railway  v.  Tur- 
ner,  397. 

7.  The  defendant  is  entitled,  where  contributory  negligence  is  a  vital 
issue  in  the  case,  to  have  the  facts  relied  on  to  establish  such  defense 
grouped  in  a  charge  properly  submitting  the  issue.     Id. 

8.  A  charge  placing  the  burden  of  provoking  contributory  negligence  on 
the  defendant  in  case  of  a  child  injured  by  backing  a  train  over  a  street 
crossing,  held  proper.     Railway  v.  Hall,  535. 

9.  A  requested  charge  was  Improper  which  held  a  child  injured  at  a 
street  crossing  by  a  train  to  be  guilty  of  contributory  negligence  if  he 
intended  to  get  on  the  moving  car,  without  reference  to  whether  he  actually 
attempted  to  do  so.     Id. 

10.  A  charge  taxing  plaintiff  with  contributory  negligence  if  injured 
while  attempting  to  climb  on  moving  freight  cars,  should  not  be  qualified 
by  adding,  without  the  knowledge  of  defendant  or  its  employes:  defend- 
ant's knowledge  did  not  relieve  plaintiff  of  the  consequences  of  his  act, 
except  in  case  of  negligence  after  discovered  peril.    Id. 
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Conversion. 

Where  G.  sold  to  a  tie  contractor,  at  6  cents  per  tie,  150  railroad  ties, 
to  be  cut  from  timber  on  land  which  G.  honestly  believed  to  be  his  own  and 
Included  by  the  field  notes  of  his  deed,  but  which  in  fact  belonged  to 
plaintiff,  and  the  contractor  cut  the  ties  and  sold  them  to  defendant  at  35 
cents  per  tie,  the  measure  of  damages  in  an  action  against  defendant  for 
the  conversion  of  the  ties  was  6  cents  per  tie,  that  being  their  market 
value  in  their  original  state  and  when  first  taken  through  honest  mistake. 
Railway  v.  Jones,  94. 

Conveyance. 

See  Deed;  Trust  Deed;  Trust;  Recording. 

Copy. 

See  Certified  Copy. 

Corporations. 

Affidavit  for,  by  attorney.     See  Garnishment,  2. 

Deed  of  land  by.     See  Limitations,  8. 

Foreign — suit  against — lex  loci.     See  Limitations,  9,  10. 

See  also,  Benefit  Insurance;  Foreign  Railroad;  Principal  and  Agent,  3; 
Receivership;  Guaranty  Co. 

The  act  of  the  secretary  of  an  industrial  corporation  in  attesting  with 
his  signature  and  the  corporate  seal  the  promissory  note  of  a  corporation, 
was  a  guaranty  of  its  genuineness  making  it  good  in  the  hands  of  an  inno- 
cent purchaser,  though  the  signature  of  the  agent  purporting  to  execute 
it  was  a  forgery  and  the  company  had  never  received  the  benefit  of  the 
proceeds.    Cotton  Oil  Co.  v.  Bank,  551. 

Costs. 

As  part  of  tax  lien  on  a  homestead.    See  Taxes,  3. 

1.  No  relief  can  be  had  on  appeal  against  a  judgment  in  so  far  as  it 
relates  to  costs,  if  in  other  respects  correct,  unless  an  effort  to  correct  the 
judgment  as  to  costs  was  made  before  the  trial  court.  Valentine  v. 
Sweatt,  135. 

2.  One  recovering  judgment  on  amended  pleadings  and  taxed  with  the 
previous  costs,  may,  where  he  is  Insolvent,  be  compelled  to  pay  such  as  a 
condition  of  enjoying  the  relief  awarded  him.     Erwln  v.  Daniels,  378. 

County   Court. 

See  Appeal  to  County  Court. 

Suit  in,,  to   recover  back  money  paid  on  fraudulent  sale  of  land   and   to 
cancel  sale.     See  Jurisdiction,  1. 
Probate  jurisdiction  of,  is  exclusive.     See  Estates  of  Decedents,  2. 

Courts. 
See  District  Court. 

Creditors. 
See  Fraud  on  Creditors;  Sale  in  Fraud  of  Creditors. 

Crossing. 

Injury   to   child   at,    by   backing   train.     See   Railroads,    25;    Contributory 
Negligence,  8. 
Traveler  Injured  at,  while  using  due  care.     See  Railroads,  1. 
Burden  of  proof  as  to  ringing  bell  at.     See  Negligence,  12. 

1.  The  care  required  of  a  traveler  on  a  highway  in  approaching  a  rail- 
way crossing  must  necessarily  be  left  to  the  Judgment  of  a  Jury,  unless  the 
evidence  discloses  clearly  a  lack  of  ordinary  care.     Railway  v.  Ives,  49. 

2.  The  statute  requiring  trains  to  be  stopped  before  crossing  another 
railway  (Rev.  Stats.,  art.  4507)  applies  as  well  to  the  case  of  injury  to 
pedestrians  at  such  crossings  as  to  collision  between  trains;  and  failure  to 
comply  is  negligence  in  law.    Railway  v.  Matthews,  302. 

3.  Whether  or  not  the  bell  was  rung  or  the  whistle  blown  on  a  particular 
train  or  whether  caj*s  were  put  in  motion  and  allowed  to  go  over  a  street 
crossing  on  a  particular  occasion,  can  not  be  proved  by  testimony  as  to  the 
general  custom  of  trains  in  such  matters.     Stewart  v.  Railway,  370. 

4.  The    statute    does    not    require    the    use    of    the    whistle    signal    before 
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Crossing— continued 

backing  a  train  over  a  crossing:  distant  less  than  eighty  rods,  and  it  was 
«rror  to  charge  that  the  omission  so  to  do  was  negligence;  but  otherwise 
as  to  the  signal  by  bell,  which  was  required,  in  such  case,  to  be  rung  till 
the  crossing  was  passed  or  the  train  stopped.     Railway  v.  Hall,  535. 

5.  Though  the  whistle  signal  was  not,  as  matter  of  law,  required  by  the 
statute  before  backing  a  train  over  a  crossing  less  than  eighty  rods  distant. 
it  might  be  submitted  to  the  Jury,  as  a  question  of  fact,  whether  its 
omission,  under  the  circumstances,  was  negligence.     Id. 

Custom. 

Proof  of,  as  to  giving  signals,  excluded.     See  Crossing,  3. 

Damages. 

For  mental  suffering — special  pleading  held  requisite.  See  Telegraphs,  6; 
and  charge  held  not  to  assume  the  suffering.     Id.,  3. 

Such  damage  recoverable  by   nonresident.     See  Telegraphs,   2. 

In  attachment.     See  Sale  in  Fraud  of  Creditors,  2. 

To   real  estate — proof  by  comparison.     See   Evidence,   2. 

See  also,  Measure  of  Damages;  Personal  Injury,  1,  3,  4,  10,  14,  15;  Verdict. 

1.  In  an  action  for  injury  to  cattle  during  shipment  the  court  properly 
refused  to  charge  that  if  their  weak  and  impoverished  condition  "contrib- 
uted to  their  death  or  injury"  such  damages  so  occasioned  should  be  ex- 
cluded. The  defendant  carrier  having  received  the  cattle  for  ,  shipment, 
was  bound  to  exercise  ordinary  care  to  transport  them  with  reasonable 
dispatch,  and  was  liable  for  negligence  and  unreasonable  delay  proximately 
resulting  in  injury,  although  the  results  were  more  disastrous  than  they 
would  have  been  had  the  cat£le  been  in  good  condition.  Railway  v.  Daw- 
son, 240. 

2.  Evidence  that  mares  transported  by  rail  lost  their  foals  after  arrival  at 
their  destination  .was  admissible  as  bearing  on  the  extent  of  the  injury 
received  in  their  transportation.     Railway  v.  Murtishaw,  447. 

3.  Interest  on  damages  to  live  sfock  in  shipment  from  the  date  of  the 
injury,  may  be  recovered,  where  claimed  in  the  pleadings,  as  an  element  of 
damages.     Id. 

4.  A  charge  does  not  permit  a  double  recovery,  in  a  suit  by  a  father 
and  his  minor  son  for  their  respective  damages  from  personal  injury  to 
the  latter,  becauFe  the  son  is  permitted  to  recover  for  the  prospective 
diminution  in  his  earning  capacity  after  he  shall  have  arrived  at  his 
majority,  and  the  father  to  rec6ver  for  the  diminution  in  prcsoective  con- 
tributions to  his  support  by  the  son  after  the  latter  comes  of  age.  Railway 
V.   Hall,   535. 

5.  A  father  whose  pleading  claims  damages  for  diminution  in  the  earn- 
ing capacity  of  his  son  during  minority  only,  by  reason  of  injury  to  the 
son's  person,  can  not  recover,  under  such  allegation,  for  any  prospective 
diminution  of  the  expected  contributions  of. the  son  to  his  support  after 
arriving  at  majority.     Id. 

6.  Evidence  having  been  offered.  In  support  of  plaintiff's  claim  for  dam- 
ages from  personal  injury,  that  she  was  a  hard-working  woman,  the  fact 
that  she  was  a  prostitute,  if  admissible  to  rebut,  such  claim,  could  not  be 
proved  by  evidence  that  she  bore  the  reputation  of  being  one.  Railway  v. 
Smith,  612. 

Death. 

See  Action  for  Death;   Dying  Declarations;   Trust  Deed. 

Decedents'   Estates. 

See  Estates  of  Decedents;   Administration. 

Deed. 

Proved  by  certif  ed  copy.     See  Evidence,  5. 

Mistake  in  name  of  grantee — pleading.     See  Trespass  to  Try  Title.  6. 

Of  partnership  conveys  equitable  title.     See  Limitations,  7. 

Recording  of — mistake  in  copying.     See  Recording. 

See,  also,  Administrator's  Deed;   Easement;    Common  Source;   Notice,  1. 

1.  The  admission  of  p'irol  evidence  to  show  that  a  deed  relied  on  by 
the  adverse  party  was  intended  to  be  a  will  was  not  firouni  for  reversal, 
where  tbe  instrument  was  void  because  it  contained  no  sufficient  descrip- 
tion  of  the   property,    and   where   an    instrument   was   shown   to    have   been 
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Deed— continued 

executed  at  the  same  time  showing  that  the  grantee  held  it  in  trust  for  the 
grantor.     Boyd  v.  Boyd,  67. 

2.  Parol  evidence  is  inadmissible  to  show  that  a  deed  absolute  upon 
its  face  was  In  trust  for  the  grantor.     Id. 

3.  The  legal  effect  of  a  deed  is  a  question  for  the  court  and  should  not 
be  submitted  to  a  jury.     Eddy  v.  Bosley,  116. 

4.  Where  a  deed  conveyed  "the  unsold  portion"  of  a  certain  tract,  but 
distinctly  designated  the  several  portions  that  had  been  previously  -sold 
by  giving  names  of  purchasers  and  number  of  acres,  the  title  to  yet 
another  portion  which  had  been  previously  sold  but  was  not  so  designated, 
passed  by  the  latter  conveyance  to  a  purchaser  having  no  notice  that  it 
had  been  previously  sold.     Pierson  v.  McClintock,  360. 

5.  The  description  was  sufficient  to  support  the  five  years  statute  of 
limitations  as  a  defense  in  an  action  to  recover  the  part  previously  sold 
but  not  so  designated  In  the  deed.     Id. 

6.  An  instrument  in  writing  in  the  form  of  a  deed,  though  in  fact  a 
mortgage  to  secure  a  loan  of  money,  can  not,  by  a  cancellation  of  the  note 
given  for  the  debt  and  a  parol  agreement  that  it  shall  convey  absolute  title 
to  the  land,  convey  such  title  to  the  mortgage,  but  the  legal  title  remains 
in  the  mortgagor  until  foreclosure  or  the  execution  of  a  conveyance  in 
writing  sufficient  to  pass  title.     Keller  v.  Klrby,  404. 

7.  In  conveyances  of  real  estate  parol  evidence  is  not  admissible  to 
show  that  any  other  than  the  vendee  named  In  the  conveyance  is  bound  as 
an  undisclosed  principal,  even  though  he  accepts  the  benefit.  Following 
Sanger  v.  Warren,  91  Texas,  472.     Moore  v.  Boyd,  408. 

8.  The  ruling  in  Simonton  v.  White,  93  Texas,  50,  on  former  appeal  of 
this  case,  as  to  the  effect  of  a  deed  for  life  with  remainder  to  the  heirs  of 
the  body  of  grantee,  followed.    White  v.  Simonton,  464 

Deed  of  Trust. 
See  Trust  Deed. 

Default. 

Setting  aside  judgment  by,  under  special  terms,    See  New  Trial,  1. 
See,  also,  Judgment  by  Default. 

Degree  of  Care. 

Requisite  degree  as  to  passengers.     See  Carrier  of  Passengers,  1;    Street 
Railway,  1. 
As  to  keeping  lookout.     See  Railroads,  19. 
As  to  preventing  sparks  escaping  from  engine.     See  Railroads,  22. 

Delay. 

In  furnishing  shipper  with  cars.    See  Carriers  of  Freight,  13,  14. 

Delivery. 

Of  cotton,  by  placing  it  on  the  platform.     See  Carriers  of  Freight,  1. 
Of  property  not  of  agreed  quality.     See  Warranty,  5. 

Demurrer. 

A  special  demurrer  must  apprise  the  court  of  the  particular  point  intended 
to  be  urged.    Traction  Co.  v.  Williams,  372. 

Deposition. 

Of  the  defendant.     See  False  Imprisonment,  2. 

1.  It  would  seem  that  an  objection  to  the  introduction  of  a  deposition 
for  want  of  service  of  notice  of  interrogatories  on  the  party  objecting  goes 
to  the  manner  and  form  of  taking  and  can  not  be  urged  for  the  first  time 
when  they  are  offered  in  evidence  on  the  trial.     Railway  v.  Murtishaw,  447. 

2.  Where  a  bill  of  exceptions  to  the  admission  of  a  deposition  over 
objections  for  want  of  notice  of  the  interrogatories  is  so  qualified  as  to 
indicate  that  notice  may  have  been  waived,  the  bill  of  exceptions  should 
negative  the  fact  of  such  waiver,  to  make  the  point  available  on  appeal.    Id. 

3.  Leading  questions  may  be  permitted  in  a  deposition,  for  the  purpose 
of  directing  attention  of  a  witness  to  matters  forgotten  by  him,  by  reference 
to  his  previous  statements.     Railway  v.  Hall,  535. 
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Description* 

Of  lease,  in  an  assignment  thereof.    See  Assignment  of  Lease,  1. 

Of  injuries,  in  pleadings.    See  Personal  Injury*  16. 

Of  land,  in  a  deed.     See  Deed,  5. 

Of  land  in  sheriffs  return  and  deed.    See  Sheriffs  Return,  2. 

Descent. 

See  Land  Certificate,  5. 

Diligence. 
As  to  newly  discovered  evidence.    See  New  Trial,  3. 

Discovered  Peril. 

Young  child  on  track — use  of  all  efforts  to  stop  train.    See  Railroads,  21. 
Motorman's  failure  to  use  all  efforts  to  stop  car.     See  Personal  Injury,  18. 

1.  A  judgment  will  not  be  reversed  because  of  the  submission  of  the 
issue  of  negligence  arising  on  discovery  of  the  dangerous  situation  of  one 
guilty  of  contributory  negligence  without  sufficient  evidence  to  raise  that 
issue,  where  the  defendant  requested  a  charge  involving  a  submission  of 
the  same  issue.    Railway  v.  Matthews,  302. 

2.  The  rule  as  to  waiver  of  error  in  submitting  an  issue  not  raised  by 
the  evidence  by  requesting  a  charge  upon  it,  will  not  apply  to  an  instruc- 
tion, apparently  asked  after  the  court's  charge  was  given,  but  will  where 
nothing  indicates  whether  the  charge  was  asked  before  or  after  that  of 
the  court.     Id. 

3.  An  instruction  to  find  for  defendant  if  the  injured  party  went  on  the 
track  in  such  close  proximity  to  an  approaching  train  that  it  could  not  be 
stopped  in  time  to  avoid  striking  him,  was  not  affirmative  error,  nor  equiva- 
let  to  requiring  every  possible  means  of  avoidance  regardless  of  conse- 
quences.   Id. 

Discretion. 

Given  to  the  board  as  conferring  no  right  on  member  of  the  order.     See 

Benefit  Insurance,  2. 

Discretion  of  Court. 

In  appointing  official  stenographer.     See  Stenographer. 

In  striking  out  merely  obstructive  pleadings.    See  Practice  in  Trial  Court 

District  Court. 

See  Disqualification  of  Judge. 

May  foreclosure  mortgage  executed  by  one  since  deceased.  See  Estates  of 
Decedents,  1. 

Under  the  law  providing  two  district  courts  in  Galveston  County  with 
concurrent  territorial  jurisdiction  a  suit  to  set  aside  a  judgment  rendered  in 
one,  the  Tenth  District,  was  filed  In  the  other,  under  a  provision  requiring 
odd  numbered  suit  to  be  filed  in  that,  the  Twenty-fifth  District  Court,  and 
even  numbered  in  the  Tenth;  it  was  then  transferred  by  that  court  to  the 
Tenth  District  as  the  one  having  jurisdiction  to  set  aside  such  judgment 
and  there,  on  the  accession  of  a  judge  who  had  been  of  counsel,  transferred 
to  and  tried  in  the  Twenty-fifth  under  a  provision  authorizing  such  trans- 
fer in  case  of  disqualification  of  the  judge.  Held  (1)  that  the  first  trans- 
fer, to  the  Tenth  District,  was  perhaps  proper;  (2)  if  not  so,  the  filing  in 
that  court,  under  order  of  transfer,  was  equivalent  to  an  original  institution 
of  the  suit  in  the  Tenth  District;  (3)  the  retransfer  to  the  Twenty- fifth,  on 
disqualification  of  the  judge,  was  authorized  by  the  law;  and  (4)  the  trial 
after  such  transfer  continued  to  be  a  direct  and  not  a  collateral  attack  on 
the  judgment.    Ross  v.  Drouilhet,  827. 

Disqualification  of  Judge. 

1.  Where,  at  the  time  duly  appointed  for  holding  a  special  term  of  the 
district  court,  the  regular  judge  is  absent  holding  court  in  another  -county 
of  the  district,  the  election  of  a  special  judge  is  authorized  and  valid.  Pol- 
lowing  Railway  Co.  v.  Huff,  2  Texas  Law  Journal,  438.  Railway  v.  Swln- 
ney,  219. 

2.  Where  a  special  term  of  the  district  court  was  duly  ordered  by  the 
district  judge,  and  when  the  time  designated  for  it  had  arrived  the  judge 
was  holding  regular  sessions  of  his  court  in  another  county  of  the  district 
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an  election  by  the  bar  of  a  special  judge  to  hold  such  special  term  wan 
authorized  and  valid.  Following:  Railway  v.  Huff,  2  Texas  Law  Journal,  438. 
Railway  v.  Stenson,  285. 

Divorce. 

1.  Revised  Statutes,  article  2978,  providing:  for  six  months  residence 
next  preceding  the  filing  of  suit  for  divorce  in  the  county  in  which  such 
suit  is  filed,  construed,  and  the  word  "reside"  held  to  mean  an  actual  resi- 
dence as  distinguished  from  a  legal  or  constructive  one.  Haymond  v. 
Haymond,  74,  Texas,  414.  followed.     Michael  v.  Michael,  630. 

2.  Where  the  original  petition  in  a  suit  for  divorce  alleged  cruel  treat- 
ment and  amendments  afterwards  set  up,  in  addition,  abandonment  and 
adultery,  such  amendments  set  up  a  new  cause  of  action  and  the  residence 
of  the  petitioner  for  the  six  months  next  preceding  the  time  of  filing  the 
last  amendment  must  govern  the  question  of  her  right  to  sue  for  divorce  in 
the  county  in  which  she  did.    Id. 

Dying  Declarations. 

Declarations  by  a  person  Injured  on  a  railway  track,  made  a  short  time 
before  he  died,  as  to  the  circumstances  under  which  he  was  injured,  were 
admissible  for  defendant  as  dying  declarations  against  his  Interest,  in  a 
suit  for  Injuries  resulting  in  his  death,  though  not  constituting  res  gestae. 
Smith  v.  Railway,  209. 

Easement. 

1.  Where  the  owner  of  land  which  is  wholly  surrounded  by  other  lands 
owned  by  himself,  or  partly  by  lands  owned  by  himself  and  partly  by  lands 
of  a  stranger,  sells  it  to  another,  a  way  of  necessity  arises  to  the  grantee, 
and  he  Is  entitled  to  a  right  of  way  through  the  lands  of  the  grantor.  Such 
right  Is  an  incident  to  the  grant,  and  need  not  be  expressly  given  in  the 
deed.  The  title  to  the  soil  remains  in  the  grantor,  and  the  right  of  way 
ceases  whenever  the  way  no  longer  exists.     Holman  v.  Patterson,  344. 

2.  The  rule  also  applies  where  the  grantor  retains  the  inside  land  and 
conveys  the  exterior  land,  a  right  of  way  in  such  case  being  reserved  by 
implication,  since  it  will  not  be  presumed  that  it  was  the  grantor's  intention 
to  convey  in  such  manner  as  to  deprive  himself  of  the  enjoyment  of  the 
remaining  land.     Id. 

3.  In  an  action  for  a  way  of  necessity  across  surrounding  lands  it  was 
competent  for  plaintiff  to  give  in  evidence  the  pleadings  of  defendants 
asserting  their  ownership  of  the  surrounding  lands.     Id. 

4.  A  judgment  in  such  action  which  does  no  more  than  grant  an  ease- 
ment to  plaintiff  of  Ingress  and  egress  to  and  from  his  land  does  not 
establish  a  road  for  public  use.     Id. 

Election  by  Bar. 
See  Disqualification  of  Judge. 

Election. 

To  accept  benefit  insurance  contract  as  changed  by  by-law.  See  Con- 
tract,  7. 

Employer  and  Employe. 

See  Master  and  Servant;  Negligence,  10. 

1.  In  order  for  the  employer  to  avail  himself  of  the  rule  requiring  an 
employe  to  find  work  elsewhere  in  case  he  is  improperly  discharged,  the 
burden  of  proof  Is  upon  the  employer  to  allege  and  show  that  the  servant 
could,  with  ordinary  diligence,  have  secured  other  work  of  a  similar  kind. 
Oas  Co.  v.  Bradford,  543. 

2.  The  fact  that  a  servant  might  have  other  wages  at  work  elsewhere 
is  not  a  complete  defense  to  an  action  by  a  servant  for  being  improperly 
discharged,  but  the  deduction  must  be  confined  to  the  amount  which  could 
have  been  earned  by  the  servant  after  such  discharge,  and  is  to  be  allowed 
whether  he  actually  worked  or  not.    Id. 

Equitable   Lien. 
Of  agents  for  debts  incurred  in  purchase  of  property.    See  Church,  2. 
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Equitable    Relief. 
In  allowance  of  interest  not  prayed  for.     See  Rescission,  1. 

Equitable  Title. 

Claim  of  heirs  of  mother  as  against  a  purchaser  of  the  legal  title.     See 
Community  Property,  3. 
When  stale  demand  not  applicable  against.     See  Land  Certificate,  7. 
Is  conveyed  by  a  partnership  deed.     See  Limitations,  7. 
Gives  right  to  partition,  with  sequestration.     See  Receivership,  8. 
Is  taken  with  ail  its  imperiections  and  equities.     See  Innocent  Purchaser,  6. 

Estates  of  Decedents. 

See  Administration;  Executors;  Judgment,  2,  10. 

1.  A  married  woman,  joined  by  her  husband,  mortgaged  her  separate 
property  and  died  devising  it  by  will  which  was  admitted  to  probate;  but 
the  executor  named  failed  to  qualify  and  letters  of  administration  were 
refused  because  there  were  no  debts  but  those  of  the  community.  Held, 
that  there  was  no  necessity  for  administration,  and  the  mortgage  was 
properly  foreclosed  by  suit  in  district  court  against  the  heirs  and  devisees. 
Floyd   v.   Watkins,   3. 

2.  The  jurisdiction  of  the  county  court  over  the  estates  of  deceased 
persons,  when  it  has  once  attached  to  a  particular  estate,  becomes  exclusive, 
and  the  orders  and  judgments  of  that  court  disposing  of  the  property  of 
the  estate  are  final  and  conclusive  as  between  the  heirs  and  creditors  of 
said  estate,  unless  appealed  from  or  set  aside  by  a  direct  proceeding  insti- 
tuted at  the  proper  time.  It  is  too  late,  after  administration- has  been  had 
and  closed  to  assort  lien  rights  against  property  set  aside  by  the  county 
court  to  minor  children,  as  a  homestead.  Such  a  lien  could  have  been 
asserted  in  the  course  of  administration.     Tiboldi  v.  Palms,  318. 

Estoppel. 

As  against  married  woman.     See  Community  Property,  6. 
Foreclosing  one  lien  and  omitting  another.     See  Foreclosure,  2. 
By  guardians  receipt  of  payment  of  judgment.    See  Guardian,  1. 

Evidence. 

See  Admissions;  Expert  Testimony;  Dying  Declarations;  Depositions; 
Hearsay;  Parol  Evidence;  Res  Gestae;  Witness. 

Right  of  jury  to  discredit.     See  Jury. 

In  rebuttal,  on  cross  examination.     See  Personal  Injury,  5. 

Insufficiency  of,  to  be  alleged  in  motion  for  new  trial.  See  Practice  on> 
Appeal,   2. 

Registry  of  chattel  mortgage  not  evidence  of  its  execution.  See  Chattel 
Mortgage. 

As  to  proofs  of  loss  having  been  furnished.     See  Fire  Insurance,  1. 

Recite  Is  In  transfer  endorsed  on  certificate.     See  Land  Certificate,  2. 

Excluding  by  charge.     See  Charge,   25. 

1.  Standard  mortality  tables  are  competent  as  evidence  of  the  probable 
duration  of  life.     Railway  v.  Kelly,  21. 

2.  It  was  not  error,  in  action  on  a  life  Insurance  policy,  to  admit  In 
evidence  a  card  on  which  was  written  notice  by  the  company  to  the  insured, 
of  a  premium  maturing.     Insurance  Co.  v.  Gibbs,  131. 

3.  Over  objections  appellee  was  permitted  to  testify  that  soon  after  the 
death  of  the  insured  he  asked  the  defendant  company's  superintendent  what 
the  company  intended  to  do  about  the  claim,  and  asked  for  blanks  on  which 
to  make  out  the  proofs  of  death,  and  that  the  superintendent  replied  that 
the  company  would  not  pay  the  policy  and  refused  to  furnish  the  blanks. 
Held  that  the  evidence  was  properly  admitted  to  show  a  waiver  of  the 
proofs  of  death.     Id. 

4.  Error  assigned  on  the  exclusion  of  evidence  will  not  be  considered 
when  the  grounds  of  the  objection  are  not  stated  in  the  bill  of  exceptions.    Id. 

5.  To  authorize  the  introduction  in  evidence  of  a  certified  copy  of  a 
lost  deed  it  "is  incumbent  on  the  party  to  file  the  same  among  the  papers 
of  the  cause,  together  with  affidavit  of  the  loss  of  the  original,  complying 
otherwise  with  article  2312  of  the  Revised  Statutes.  The  rule  of  evidence 
thus  enunciated  app'ie^  to  all  cases  where  it  is  sought  to  use  the  certified 
copy  of  the  record  of  any  instrument  of  writing  whicn  is  permitted  or 
required  by  law  to  be  recorded  in  the  office  of  the  county  clerk.  Valentine 
v.  Swcatt,  135. 
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6.  Section  4  of  chapter  125  of  the  Acts  of  1901  provides  that  the  county 
clerks  of  Schleicher  and  other  counties  therein  enumerated  shall  keep  a 
complete  record  of  the  leases  of  public  school  lands  in  their  respective 
counties;  and  section  5  of  the  same  law  provides  that  the  cancellation  of 
any  lease  shall  be  duly  noted  by  the  clerk  on  the  record.  Held  that  such 
lease  record  is  admissible  as  evidence  of  cancellation.     Id. 

7.  A  judgment  recovering  title  to  a  land  certificate  may  be  proved  by  a 
certified  copy  from  the  General  Land  Office  of  a  certified  copy  of  such 
judgment  there  filed  as  evidence  of  title,  on  proof  of  the  destruction  by 
fire  of  the  original  record  of  judgment,  and  testimony  by  the  plaintiff 
therein  and  his  attorney' as  to  the  substantial  accuracy  of  the  copy.  Rail- 
way v.  DeBerry,   180. 

8.  Evidence  that  some  one  had  filed  in  the  General  Land  Office  a  power 
of  attorney  from  one  claiming  to  be  the  heir  of  the  original  grantee  of  a 
certificate  had  no  bearing  on  the  question  of  the  validity  of  title  claimed 
under  judgment  against  the  unknown  heirs  of  such  grantee.  Railway  v. 
DeBerry,  180. 

9.  It  was  not  competent  for  a  physician  to  testify,  as  to  the  value  per  day 
of  the  services  of  a  nurse,  who  was  not  a  professional  nurse,  where  such 
physician  was  not  a  nurse  himself,  had  never  employed  one,  had  no  personal 
knowledge  on  the  subject,  and  the  basis  of  his  opinion  was  what  a  few 
professional  nurses  had  told  him.     Mill  Co.  v.  Anderson,  229. 

10.  Where  it  was  an  issue  whether  certain  cotton,  receipted  for  by  a 
shipper  as  in  good  order,  was  Injured  by  water  before  being  received  on 
the  ship  or  afterwards,  it  was  competent  for  the  mate  of  the  ship  to  testify 
that  he  remembered  some  cotton  being  wet  when  loaded,  though  he  could 
not  state  positively  it  was  the  cotton  in  question,  and  to  state  further  that 
as  a  general  rule  cotton  was  receipted  for  as  being  in  good  condition  if  it 
was  apparently  so,  although  he  had  testified  that  he  did  not  know  why  the 
cotton  was  receipted  for  in  good  condition.    Bath  v.  Railway,  234  . 

11.  A  remark  made  by  the  court  in  sustaining  objections  to  the  evidence 
of  the  mate,  to  the  effect  that  the  expressions  "in  good  order"  and  "in 
good  condition"  meant  substantially  the  same,  was  on  the  weight  of  the 
evidence.      Id. 

12.  Objection  that  the  witness  failed  to  identify  the  cotton  of  which  he 
spoke  went  to  the  weight  of  the  testimony,  and  not  to  its  competency.    Id. 

13.  An  objection  to  evidence  not  made  on  the  trial  at  the  time  it  was 
offered  will  not  be  considered  on  appeal.    Id. 

14.  It  was  not  competent  for  a  witness  to  testify  that  in  his  opinion 
the  cotton  was  not  in  good  order  when  received  on  the  ship,  as  that  was 
for  the  jury  to  determine.  If  there  was  error  in  excluding  his  opinion  as  to 
whether  the  wet  condition  of  the  cqtton  was  due  to  salt  water  or  to  rain, 
the  error  was  harmless  where  he  testified  as  a  fact  that  it  was  wet  when 
received  by  the  ship.     Id. 

15.  Where  defendant  interrogated  a  witness  in  reference  to  the  contents 
of  a  letter  he  had  written  and  introduced  in  evidence  statements  therein 
as  to  the  injury,  it  was  proper  to  admit  all  parts  of  the  letter  relating  to 
the  particular  injury.    Id. 

16.  Plaintiff  having  testified  that  a  physician  examined  his  wife  with 
reference  to  the  injury  she  had  received,  could  not  state  further  what  the 
physician  said  as  to  the  Injury,  as  this  would  be  hearsay.     Id. 

17.  Such  evidence  of  the  physician's  statement  might  have  been  admis- 
sible to  impeach  his  testimony  as  given  in  the  case  had  a  proper  predicate 
therefor  been  laid  on  his  examination.  See  questions  and  answers  held  not  to 
constitute  such  predicate.    Id. 

18.  Where  testimony  was  introduced  by  the  defendant  to  the  effect  that 
the  deceased,  in  a  conversation  Just  before  he  died,  stated  how  he  got  h^rt 
and  that  the  company  was  not  to  blame  and  that  he  was  killed  through  his 
own  fault,  it  was  competent  for  plaintiff  to  prove  in  rebuttal  that  deceased 
did  not  in  such  conversation  use  the  language  attributed  to  him,  but  said 
that  he  had  had  a  foul  deal  and  was  not  to  blame.     Railway  v.  Turner,  397. 

19.  Though  not  testified  to  that  material  used  in  building  was  com- 
bustible, yet,  where  the  undisputed  evidence  shows  that  the  greater  portion 
of  such  material  was  wood,  held,  that  the  fact  that  wood  is  combustible 
is  too  universally  known  to  require  proo".     Chimene  v.  Pennington,  424. 

20.  Improper  admission  of  evidence  is  harmless  error  where  the  same 
farts  were  established  by  another  witness  whose  testimony  was  admitted 
without  objection.     Railway  v.  Murtishaw,  447. 

21.  A  witness  may  give  his  opinion  of  the  value  of  the  use  of  property, 
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though  it  has  no  market  value  and  he  is  not  qualified  as*  an  expert,  where 
he  has  and  utilizes  means  for  forming  an  intelligent  opinion  superior  to  those 
of  the  Jurors.    Cluck  v.  Railway,  452. 

22.  On  the  issue  of  damage  to  a  lot  by  construction  of  a  railway  In  the 
street,  if  evidence  based  on  comparison  with  the  effect  on  other  property 
is  admissible  except  on  cross-examination,  which  is  questioned,  such  com- 
parison can  only  be  allowed  where  the  situation  of  the  two  properties  Is 
shown  to  be  similar  with  respect  to  damage,  which,  on  consideration  of  the 
testimony,  is  held  not  to  be  the  case  here  presented.    Newbold  v.  Railway,  525. 

23.  Testimony  that  plaintiff  was  a  "hard-working  woman,"  is  a  statement 
of  fact,  not  of  a  conclusion  of  the  witness.    Railway  v.  Smith,  612. 

24.  Testimony  of  a  witness  that  he  did  not  know  of  a  fact  is  not  a 
denial  that  such  fact  existed.    Id. 

25.  In  a  suit  for  Injuries  to  a  passenger  getting  off  a  train  at  a  stop 
before  reaching  a  station,  testimony  of  an  officer  that  he  had  a  warrant  there 
for  her  arrest  is  not  admissible  to  show  that  she  got  off  at  such  point 
to  avoid  arrest,  in  the  absence  of  evidence  that  she  had  knowledge  of  the 
warrant.    Id. 

26.  Evidence  as  to  presence  or  absence  of  bell  to  summon  attendant  in 
ladies'  coach  on  railway,  held  immaterial  and  its  admission  harmless.    Id. 

Execution. 

Description  of  land  levied  on.    See  Sheriff's  Return,  1,  2. 
Failure  of  sheriff  to  return.    See  Sheriff. 

Execution  8ale. 

Attorney  buying  at.     See  Attorney,  1. 
Judgment  setting  aside.    See  Judgment,  8. 

Executors. 

1.  Service  upon  only  one  of  two  Joint  executors  of  an  estate  will  support 
a  Judgment  against  the  estate.    Ross  v.  Droullhet,  327. 

2.  The  right  of  executors  to  a  year  from  the  death  of  the  testator  In 
which  to  answer  suits  against  them  is  in  the  nature  of  a  personal  privilege 
which,  in  an  action  to  set  aside  the  Judgment,  must  be  asserted  in  the  trial 
court  and  can  not  be  raised  for  the  first  time  on  appeal.    Id. 

3.  Suit  and  Judgment  and  sale  of  property  of  an  estate  thereunder  held  to 
be  against  defendants  as  executors  and  not  personally.     Id. 

Executory  Contract  of  Sale. 

Purchaser  under  not  protected.    See  Innocent  Puchaser,  5. 

1.  Under  an  executory  contract  for  the  sale  of  land  which  gives  to  the 
vendor  a  mere  option,  in  case  of  default  in, payment,  to  rescind  the  sale  and 
treat  the  payments  made  as  rent,  where  the  parties  have  not  acted  on  the 
contract  by  taking  possession,  improvements,  etc.,  time  is  nearly  always  of 
the  essence  of  the  contract.     Erwln  v.  Daniels    378. 

2.  Where,  in  an  executory  contract  for  the  sale  of  land  giving  to  the 
vendor  the  right  to  rescind  on  default  of  payment,  the  vendor  suffers  a 
default  to  pass  without  complaint,  and  treats  the  contract  as  continuing, 
he  can  revive  his  right  thereafter,  only  upon  noMce  of  his  purpose  to  vendee, 
allowing  him  a  sufficient  time  in  which  to  comply.    Id. 

3.  A  purchaser  under  an  executory  contract  who,  by  possession,  im- 
provements and  part  payment,  has  acquired  vested  rights  in  real  estate, 
can  not  divest  himself  of  such  interest  by  parol.    Id. 

Exemplary  Damages. 
See  Receivership,  4. 

Expert  Testimony. 

As  to  necessity  of  an  operation  to  prolong  plaintiff's  life  expectancy.  See 
Personal  Injury.  17. 

1.  The  rule  as  to  expert  testimony  is  that  the  subject  of  inquiry  is  one  of 
science,  skill  or  trade,  or  questions  of  like  kind,  about  which  the  expert,  by 
his  previous  training,  habits  or  study,  has  more  skill  and  knowledge  than 
Jurors  of  average  intelligence  may  be  presumed  generally  to  possess.  If  the 
subject  of  inquiry  is  one  that  may  be  presumed  to  be  within  the  knowledge 
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and  common  experience  of  the  average  man  in  the  ordinary  walks  of  life, 
the  opinions  of  experts  are  not  admissible.    Railway  v.  Mills,  127. 

2.  Questions  addressed  to  experts  should  be  based'  upon  a  hypothetical 
statement  of  facts,  and  it  is  the  privilege  of  the  person  asking  the  question 
to  assume  any  state  of  facts  which  the  facts  tend  to  prove.  An  opinion 
given  by  an  expert  on  a  given  statement  of  facts,  which  the  testimony  tends 
to  prove,  goes  to  the  Jury  as  any  other  fact,  to  be  accepted  or  rejected  as 
the  Jury  may  deem  proper.    Id. 

3.  A  witness  who  had  worked  around  and  with  threshers  for  many  years 
was  competent  to  testify  that  a  thresher  he  bought  from  defendant  was  old 
and  worn  out  when  he  got  it;  and  his  Interest  in  the  case  did  not  disqualify 
him  from  testifying  as  an  expert.    Standifer  v.  Aultman  Co.,  160. 

4.  Although  a  witness  qualified  himself  to  give  an  opinion  as  to  the  actual 
effect  of  an  ordinary  shipment  upon  cattle  in  the  condition  of  those  In 
question,  this  did  not  render  his  individual  experience  admissible  as  original 
evidence.    Railway  v.  Dawson,  240. 

5.  A  physician  may  give  his  opinion  as  to  the  cause  of  an  injury,  based 
upon  facts  which  he  himself  had  ascertained  in  treating  the  injured  person 
and  which  facts  he  had  already  stated  in  his  testimony,  although  he  assumes 
the  facts  he  had  testified  to  as  true  and  bases  his  opinion  thereon.  Railway 
v.  Criswell,  278. 

Extradition  Warrant. 

See  False  Imprisonment,  1. 

Factors. 

1.  Facts  stated  under  which  it  is  held  that  the  assignee  of  certain  drafts 
Attached  to  bills  of  lading  for  corn  shipped  was  liable  to  the  consignee  for 
the  difference  between  the  amount  paid  on  such  drafts  and  the  amount 
which  the  corn  brought  at  a  sale  thereof,  it  having  been  damaged  in 
transit.     Groos  v.  Brewster,  140. 

2.  An  instruction  to  a  consignee  to  sell  certain  corn  shipped  and  draw 
drafts  for  the  difference  between  its  billed  price  and  the  amount  realized 
at  such  sale  held  to  render  liable  for  drafts  drawn  for  such  difference, 
although  the  sale  had  been  already  made  at  the  date  the  instructions  to 
sell  were  given  and  mailed.    Id. 

False  Imprisonment. 

1.  An  extradition  warrant  issued  by  the  Governor,  fair  and  regular  on 
its  face,  will  protect  the  officer  executing  it,  and  in  an  action  for  damages 
for  false  imprisonment  against  the  officer  is  admissible  In  evidence.  Regan 
v.  Jessup,  74. 

2.  It  was  error  to  exclude  as  evidence  the  deposition  of  the  defendant 
officer  explaining  his  connection  with  the  detention  of  the  plaintiff  under 
the   extradition   warrant.     Id. 

Fellow  Servants. 

In  operation  of  push  carts  to  convey  track  ballast.    See  Railroads,  5. 

Boss  of  working  gang.     See  Master  and  Servant,  4. 

Negligence  of.  concurring  with  that  of  stranger.     See  Negligence,  3. 

Negligence  of — employer  not  liable.     See  Negligence,   9. 

A  machinist's  helper  Is  not  of  the  same  grade  nor  a  fellow  servant  of 
machinists  with  whom  and  under  whose  orders  he  works,  and  can  recover 
from  the  master  for  injuries  by  their  negligence.    Railway  v.  Butshek,  194. 

Final  Title. 
See  Land  Grant. 

Findings  of  Faot. 

Special  finding  by  Jury  held  sufficiently  attacked.  See  Assignment  of 
Error,   2. 

Conclusions  of  fact  that  the  consideration  of  a  conveyance  made  to 
defendant's  daughter  was  paid  by  him,  did  not  establish  the  fact  that 
such  title  was  taken  to  her  in  fraud  of  his  creditors,  there  being  evidence 
to  support  a  claim  that  it  was  done  in  discharge  of  a  debt  to  her;  nor  was 
the  omission  to  final  fraud  in  fact  supplied  by  a  finding,  as  a  conclusion 
of  law,  that  it  was  fraudulent.    Zacharie  v.  Swanson,  1. 
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Fires. 

Set  by  sparks  from  locomotives,  burning  cotton  on  platform.  See  Rail- 
roads,  11,   12. 

Fire  Insurance. 

1.  A  letter  from  the  attorneys  of  the  insured  to  the  representative  of 
the  defendant  held  admissible  to  show  that  proofs  of  loss  claimed  to  be 
sufficient  had  been  furnished  by  the  plaintiff  and  that  the  defendant  denied 
all  liability,  which  made  it  unnecessary  for  the  plaintiff  to  establish  the 
fact  that  proofs  of  loss  had  been  furnished.  It  was  not  objectionable  as 
hearsay  or  as  self-serving:.     Insurance  Co.  v.  Frltze,  214. 

2.  The  terms  of  the  policy  not  requiring  the  insured  to  keep  a  record 
of  goods  taken  out  of  his  stock  for  home  consumption,  and  only  to  keep 
a  set  of  books  including  all  sales,  purchases  and  shipments,  the  court  did 
not  err  in  refusing  special  instructions  to  the  jury  to  find  for  defendant 
on  proof  that  the  insured  kept  no  record  of  goods  taken  from  his  stock 
for  home  use.     Id. 

3.  While  the  "iron  safe  clause"  in  a  policy  of  insurance  is  a  warranty 
the  breach  of  which  will  avoid  the  policy,  forfeitures  are  not  favored, 
and  it  will  be  construed  in  favor  of  indemnity  if  it  is  open  to  two 
constructions.  The  inventories  and  books  and  evidence  as  to  the  manner 
of  keeping  books  were  all  before  the  jury  and  required  only  the  submis- 
sion of  a  substantial   compliance  with  the  contract.     Id. 

4.  Under  the  facts  the  trial  court  properly  gave  special  Instruction  as 
follows:  In  order  to  avoid  the  payment  by  the  defendant  of  the  policies 
sued  upon  by  plaintiff  it  is  not  .  sufficient  for  defendant  to  show  in  the 
books  of  plaintiff  an  occasional  clerical  error  or  omission,  but  in  order  to 
have  the  effect  of  avoiding  the  policies  sued  upon,  the  defendant  must 
show  that  the  books  as  kept  by  the  plaintiff  were  not  kept  in  such  way 
that  the  defendant  could  with  reasonable  certainty  arrive  at  the  actual 
loss  and  damage  sustained  by  plaintiff,  and  if  from  the  books  you  find, 
notwithstanding  such  clerical  errors  or  omissions,  if  any  were  shown, 
that  defendant  could  with  reasonable  certainty  ascertain  the  actual  loss 
occasioned  plaintiff  by  the  fire  complained  off,  then  you  will  return  your 
verdict  in  favor  of  plaintiff  on  this  issue.     Id. 

5.  Evidence  in  an  insurance  case  held  not  to  warrant  a  peremptory 
instruction  to  find  for  defendant.     Assurance  Co.  v.  Stenson,  471. 

6.  An  insurer,  having  admitted  liability  except  so  far  as  it  might  es- 
tablish its  defenses  thereto,  had  the  burden  of  showing  a  substantial 
breach  of  a  clause  in  the  policy  relied  on  in  defense  requiring  the  insured 
to  preserve  the  property  not  destroyed  and  submit  to  appraisment  in  case 
of  disagreement  as  to  its  value;  and  this  burden  was  not  met  where, 
after  keeping  It  for  three  days,  without  demand  for  an  appraisment,  he 
sold  it  to  a  creditor, — such  time  being  not  an  unreasonable  one  for  the 
insurer  to  decide  whether  to  demand  an  appraisment.     Id. 

7.  A  clause  in  an  insurance  policy  required  the  assured  to  preserve 
accounts  from  date  of  inventory  "and  also  from  date  of  last  preceding 
inventory,  if  such  has  been  taken,  and  during  the  continuance  of  this 
policy,"  and  to  keep  and  produce  "such  books  and  inventory,  and  also  the 
last  preceding  inventory,  if  such  has  been  taken"  under  peril  of  avoiding 
the  policy.  Held,  under  the  rule  requiring  waranty  clauses  to  be  construed 
most  strongly  against  the  insurer,  that  this  required  the  production  of 
only  the  inventory  last  taken,  where  but  one  was  taken  during  the  con- 
tinuance of  the  policy.     Id. 

• 

Fire  Limits. 
Contract  to  erect  wooden  building  within.     See  Illegal   Contract. 

Fireman. 
Of  railway  engine — injury  to.     See  Master  and  Servant,  7. 

Foreclosure. 

Of  mortgage  executed  by  one  since  deceased.  See  Estates  of  Dece- 
dents,   1. 

Of  Vendor's  lien  notes  containing  warranty.     See  Notes,   1. 

Of  tax  lien — writ  of  possession  postponed  two  years.     See  Tax  Lien.  1. 

1.  Where  one  holding  two  claims  secured  by  liens  on  the  same  land 
obtains  a %  foreclosure  of  one  of  the  liens  and  has  the  property  sold  there- 
under,   the    purchaser    takes    the    land    discharged    of    the    other    lien    and 
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Foreclosure— continued 

acquires  the  title  of  both  plaintiff  and  defendant  In  the  judgment;  and  this 
Is  true  although  the  purchaser  pays  less  than  the  actual  value  of  the 
land  and  has  notice  at  the  time  of  his  purchase  of  the  existence  of  such 
<ther  outstanding  Hen  in  favor  of  the  Judgment  creditor.  Alston  v. 
Piper,  689. 

2.  There  being  no  reservation  or  mention  of  the  other  Hen  In  the  Judg- 
ment of  foreclosure,  the  Judgment  creditor  was  thereafter  estopped  to 
assert  'Such  other  lien  against  the  purchaser  under  the  judgment,  even 
though  the  latter  had  notice  at  the  time  he  bought  of  a  suit  then  brought 
to  foreclose  such  other  Hen;  and  it  made  no  difference  that  the  creditor's 
Hens  covered  only  an  undivided  half  Interest  in  the  property,  the  owners 
of  the  other  half  interest  being  parties  to  the  foreclosure  proceeding.    Id. 

Foreign    Administrator. 
Appointment  of  substitute  by.     See  Trust  Deed,  2. 

Foreign  Corporation. 

Facts  not  authorizing  receivership  for.     See  Receivership. 
See,  also,  Foreign  Railway;   Limitations,  9. 

Foregn  Corporation. 
See  Receivership,  6. 

Foreign  Railway. 

A  foreign  railway  operating  in  the  Indian  Territory  and  Texas  may  be 
sued  in  this  State  by  a  resident  of  the  Territory  for  personal  injuries  in- 
flicted in  the  Territory.     Railway  v.  Smith,  612. 

Forfeiture. 
By  suicide.     See  Benefit  Insurance,  1. 

Forged  Note. 

Attestation  of,  by  corporation  secretary,  validates  as  to  innocent  holder. 
See  Corporation,  1. 

1.  A  corporation  could  not  be  held  liable  to  an  innocent  purchaser  of 
its  note  payable  to  a  banking  firm,  a  member  of  which  had  forged  and 
discounted  the  note  without  giving  it  credit,  by  reason  of  the  fact  that 
it  was  still  in  its  power  to  ratify  the  note  and  protect  Itself  by  claiming 
credit  for  the  proceeds  on  the  overdraft  due  it  to  the  bank.  Cotton  Oil  Co. 
v.   Bank,   551. 

2.  The  fact  that  the  payor  of  the  forged  note  was  indebted  to  the  bank 
to  which  it  was  made  payable,  for  a  large  overdraft,  was  no  ground  for 
requiring  it  fo  ratify  the  note  and  claim  credit  with  the  bank  on  such 
overdraft,  for  the  protection  of  the  innocent  holder  of  such  forged  notes, 
when  many  similar  forgeries  might  be  in  circulation  and  exceed  the  amount 
of  its  overdraft.     Id. 

Fraud. 

See  Fraud  on  Creditors;    Sale  in  Fraud  of  Creditors 

Inducing  execution   of  will.     See  Will.   1. 

Purchaser  of  equitable  title  affected  by  unknown  fraud  of  his  vendor. 
See  Innocent  Purchaser,  5. 

Where  one  party  has  prevented  another  from  coming  to  the  knowledge 
of  his  rights  he  can  not  avail  himself  of  the  statute  of  limitation;  and  where 
a  special  relation  of  trust  and  confidence  (as  parent  and  child)  exists  and 
one  party,  having  knowledge  of  material  facts,  contracts  with  another  with- 
out disclosing  such  knowledge,  the  mere  silence,  under  the  circumstances, 
becomes  fraudulent  concealment.     Pitman  v.  Holmes,  485. 

Fraud  on  Creditors. 

Not  shown  by  finding.     See  Findings  of  Fact,  1. 

1.  Evidence  held  not  to  show  such  fraud  on  creditors  in  a  debtor  letting 
his  property  be  sold  under  trust  deed  with  an  agreement  with  the  pur- 
chaser that  he  might  redeem,  as  to  prevent  his  maintaining  suit  to  set  aside 
or  redeem  from  such  sale.  See  also  charge  on  such  subject  held  properly 
refused.     Bank  v.   Moore,   476. 

2.  That  an   agreement   with  a  debtor   to   bid   in   his   property  at   a  sale 
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Fraud  on  Creditors— continued 

and  to  hold  it  in  trust  for  him  might  be  a  fraud  on  his  creditors,  was  no 
ground  for  refusing  to  set  aside  such  sale,  independent  of  the  existence 
of  such  agreement,  and  because,  by  fraudulent  practices,  he  had  been 
brought  to  permit  the  proeprty  to  be  sold  for  an  inadequate  price.     Id 

Fundamental  Error. 

Judgment  in  excess  of  the  amount  claimed  in  plaintlfTs  petition,  pre- 
sents fundamental  error,  a  ground  for  reversal  though  not  assigned  as 
such.     Railway  v.  Shultz,   301. 

Garnishment. 

Judgment  against  earnish^e  before  judgment  against  original  defendant. 
See  Action   Against  Nonresident.   2. 

1.  Although  article  245.  Revised  Statutes,  authorizing  a  plaintiff  to  con- 
trovert the  answer  of  a  garnishee,  provides  that  "if  the  plaintiff  be  not 
satisfied  with  the  answer  of  the  garnishee,  he  may  controvert  the  same 
by  an  affidavit  in  writing,  signed  by  him,  stating,"  etc.,  yet  as  article  5. 
subsequently  enacted,  provides  that.  "Whenever,,  at  the  commencement  or 
during  the  progress  of  any  civil  suit  or  judicial  proceeding,  it  may  be 
necessary  or  proper  for  any  party  thereto  to  make  an  affidavit,  it  may 
be  made  by  either  the  party  or  his  agent  or  attorney,"  the  affidavit  con- 
troverting the  answer  of  a  garnishee  may  be  made  by  an  attorney.  Dry 
Goods  Co.  v.  Bank,  272. 

2.  Since  a  corporation  only  acts  through  agents,  any  other  rule  would 
tend  to  put  all  corporations  outside  the  pale  of  the  garnishment  provisions 
of  the  statute.    Id. 

Good    Faith. 

Issue  of,  and  evidence  of  reputation  for  paying  debts.  See  Sale  in  Fraud 
of  Creditors,   1. 

See,  also,  Purchaser  in  Good  Faith. 

Guaranty  Company. 

1.  The  law  providing  that  guaranty  companies  shall  be  liable  to  a  five 
hundred  dollar  penalty  in  case  they  fail  to  give,  upon  request  of  the 
person  for  whom  they  have  refused  any  longer  to  be  surety,  a  written 
statement  showing  the  reason  for  their  action  (Acts  of  1897,  chap.  165, 
sec.  10),  applies  alone  to  guaranty  companies  and  can  not  be  extended  to 
include  other  corporations  though  they  be  agents  for  such  companies. 
Davis  v.  Pullman   Co.,  621. 

2.  The  penalty  denounced  by  section  9  of  chapter  165  of  the  Acts  of 
1897,  against  one  accepting  as  surety  a  guaranty  company  which  has  not 
obtained  authority  to  do  business  in  the  State,  can  only  be  recovered  by 
a  suit  in  the  name  of  the  State.     Id. 

3.  Section  8  of  chapter  165,  Acts  of  1897,  does  not,  by  making  the  per- 
son soliciting  business  for  a  guaranty  company  the  agent  of  that  company, 
make  him  liable  for  the  company's  acts,  nor  for  acts  of  his  own  which 
would  not  be  actionable  if  done  by  the  guaranty  company.     Id. 

4.  Evidence  considered  and  held  not  to  show  defendant,  the  Pullman 
Company,  as  agent  of  a  guaranty  company,  liable  to  plaintiff  in  penalty 
as  provided  by  section  10,  chapter  165,  of  the  Acts  of  1897.    Id. 

Guardian. 

A  receipt  given  by  a  newly  appointed  guardian  to  the  retiring  guardian, 
acknowledging  the  payment  of  a  judgment  recovered  against  the  former 
guardian,  where  the  suit  awarding  such  judgment  is  pending  on  appeal, 
will  not  estop  the  appellants  to  prosecute  the  appeal  where  the  appellee 
confessed  his  indebtedness  in  the  amount  of  the  judgment,  the  only  ques- 
tion being  whether  he  is  indebted  in  a  larger  sum.  Dunham  v.  Randall, 
11  Texas  Civ.  App..  265,  and  Twombly  v.  Railway  Co., .  31  S.  W.  Rep.,  81, 
distinguished.     Hodges  v.  Smith,  635. 

Hand  Car. 

Injury  from  defective  brake.     See  Proximate  Cause. 

Harmless  Error.  

In  admitting  evidence.     See  Evidence.   20,   26;    Trial,  3. 
In  charge  of  court.     See  Charge,  16,  22. 
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Hearsay. 

What  the  doctor  told  plaintiff  (witness)  after  examining  his  wife.  See 
Evidence,  16. 

The  admission  of  hearsay  evidence  will  be  ground  for  reversal,  though 
the  trial  is  without  a  jury,  unless  it  is  reasonably  certain  that  the  result 
would  have  been  the  same  had  the  testimony  complained  of  been  excluded. 
Erwin  v.  Archenhold,  65. 

Heirs. 

Judgment  against,   within    time   for  administration.     See   Judgment,    2. 

Unknown — collateral   attack   upon   judgment   against.     See  Judgment,   5,   6. 

Certificate  issued  to,  and  Judgment  against.     See  Land  Certificate.   1. 

Suit  against.     See  Estates  of  Decedents,  1. 

As  affected  by  limitations  in  favor  of  their  father,  the  survivor  in  com- 
munity.    See  Community  Property,  4,  5. 

Burden  of  proof  on,  to  show  mother's  equitable  tiile.  See  Community 
Property,    3. 

Remainder  over  to  "heirs  of  the  body."     See  Deed,  8. 

Homestead. 

Interest  on  taxes  due  on.     See  Taxes,  3. 

1.  The  compromise  by  the  husband  of  a  suit  for  the  homestead  of 
himself  and  wife  by  one  having  no  title  thereto,  whereby  he  accepted  a 
conveyance  from  such  plaintiff  and  executed  in  consideration  his  notes 
for  the  purchase  money  in  settlement,  with  a  vendor's  lien  retained  by 
the  plaintiff,  was  ineffective  to  fix  such  lien  upon  th**  homestead,  even  In 
favor  of  an  innocent  purchaser  of  the  notes.     Peaslee  v.  Walker    297. 

2.  Where  the  original  homestead  is  enlarged  by  subsequently  acquired 
tracts  separated  therefrom  by  intervening  lands,  such  added  lands  must 
be  used  in  some  way  in  connection  with  the  home  plar-e  for  the  comfort, 
convenience  or  support  of  the  family  in  order  to  impress  upon  them  the 
homestead   character.     Heidelbach   v.   Carter.   579. 

3.  Where  the  owner  of  a  rural  homestead  of  105  acres  purchased  other 
land  one  and  one-half  miles  therefrom  for  the  purpose  of  augmenting  his 
homestead,  and  used  such  additional  land  for  pasturing  his  cows  and  horses 
and  cutting  hay  for  them  therefrom,  he  having  no  other  pasture  or  meadow 
land,  it  became  part  of  the  homestead.     Id. 

4.  Such  added  land  did  not  lose  its  homestead  character  by  reason  of  a 
sale  by  the  owner  of  a  tract  on  which  hl3  residence  was  situated  where  he, 
prior  to  a  levy  thereon,  bought  fifty  acres  adjoining  such  added  land  and 
erected  a  dwelling  house  thereon  as  the  home  of  himself  and  family  and 
with  the  intention  that  these  lands  should  continue  to  constitute  his  home- 
stead.    Id. 

6.  The  fact  that  such  homestead  owner  never  actually  occupied  the 
latter  tract  of  fifty  acres  with  his  family,  but  was  forced  to  relinquish  his 
purchase  thereof  because  of  his  inability  to  pay  for  it,  did  not  deprive  the 
added  land  adjoining  of  its  homestead  character  so  as  to  subject  it  to  sale 
under  a  levy  made  before  the  purchase  of  the  fifty  acres  was  so  relin- 
quished.    Id. 

6.  So  long  as  lots  are  actually  used  and  occupied  as  a  homestead  a 
mortgage  given  on  such  lots  is  null  and  void,  even  though  it  was  the  in- 
tention, at  the  time  of  the  execution  of  the  mortgage,  of  the  parties  so 
occupying  to  abandon  it.     Delaney  v.  Walker.  617. 

7.  An  allegation  that  defendants  had  abandoned  the  mortgaged  property 
now  claimed  to  be  homestead  at  the  time  the  note  and  mortgage  on  which 
foreclosure  was  sought  were  executed  refers  to  the  time  the  instruments 
were  dated  and  alleged  in  the  petition  to  be  executed,  and  does  not  put 
in  issue  a  claim  that  they  were  executed  at  a  subsequent  time,  and  that 
their  homestead  rights  had  then  been  abandoned.     Id. 

Husband   and   Wife. 

See  Community  Property;    Married  Woman. 

Husband  alone  compromising  suit  for  the  homestead.     See  Homestead,  1. 

A  statement  by  a  husband  to  his  wife  that  the  heirs  of  his  former  wife 
were  part  owners  of  property  held  in  his  name,  was  not  such  a  confidential 
communication  as  would  be  inadmissible  in  evidence  on  the  issue  of  her 
notice  of  such  title  where  she  afterwards  purchased  from  the  husband. 
Eddy  v.  Bosley,  116. 
34  Civil— 43. 
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Hypothetical  Question. 
See  Expert   Testimony,   2. 

Illegal   Contract. 

A  contract  to  furnish  labor  and  material,  a  greater  part  of  which  was 
combustible,  for  improvements  upon  premises  situated  in  a  city  and  within 
certain  limits  prescribed  by  municipal  ordinance,  which  ordinance  provides 
that  no  building  of  combustible  material  and  not  fireproof  shall  be  erected 
within  these  limits,  is  illegal  and  no  recovery  can  be  had  thereon  for  part 
performance,  the  completion  of  which  was  stopped  by  Injunction  by  ad- 
joining property  owners.     Chimene  v.  Pennington,  424. 

Impeachment. 

Of  witness  by  contradictory  statements.  See  Witness,  2.  See,  also.  Evi- 
dence,  17. 

Improvements. 

Recovery  for,  with  rents  offsetting.  See  Purchaser  in  Good  Faith. 
Making,  under  parol  gift  of  land.     See  Statute  of  Frauds,  1. 

Inadequacy  of   Price. 

As  cause  for  setting  sale  aside.  See  Trustee's  Sale,  1;  Fraud  on  Cred- 
itors, 2. 

Independent  Contractor. 

Contracting  party  held  not  to  be.     See  Agency,  1. 

Doctrine  as  to,  held  not  applicable.     See  Personal  Injury,  7,  8. 

Infant. 

See  Minor. 

In  a  contest  between  the  paternal  grandfather  and  the  mother  over  the 
custody  of  a  boy  of  four  years  of  age,  where  the  grandparent  had  pleaded 
that  the  mother  had  a  bad  reputation  for  chastity,  truth  and  honesty,  it  was 
reversible  error  for  the  trial  court  to  sustain  exceptions  to  such  allegation 
and  refuse  to  hear  evidence  in  its  support.     Ward  v.  Ward.  104. 

Injunction. 
To  restrain  sale.     See  Trust  Deed,  3. 

Innocent   Purchaser. 

See  Purchaser  in  Good  Faith. 

Of  equitable  title  has  burden  of  proof.     See  Community  Property.  3. 

Of  "the  unsold   portion"   of  a  certain  tract.     See  Deed,   4. 

Of  forged  corporation  note  attested  by  its  secretary.     See  Corporations.  1. 

1.  As  against  a  prior  unrecorded  trust  deed  conveying  the  land  to  minor 
children,  of  which  he  had  no  notice,  the  attorney  In  fact,  after  his  per- 
formance of  all  the  conditions  named  in  the  power  of  attorney,  became  vested 
with  the  interest  convoyed  to  him  by  such  power  of  attorney,  and  could  hold 
the  same  as  against  the  unrecorded  deed.     Garner  v.  Boyle,   42. 

2.  A  purchaser  of  land  for  value  without  notice  of  existing  claims  takes 
it  free  from  such  claims,  and  many  convey  a  perfect  title  to  a  subsequent 
purchaser  for  value  who  may  be  chargeable  with  notice.     Id. 

3.  Power  of  attorney  held  not  to  impose  upon  the  grantee  therein  the 
payment  of  taxes  due  on  the  land  as  a  condition  to  the  vesting  of  his 
interest.     Id. 

4.  Where  the  evidence  shows  that  a  junior  purchaser  paid  a*  valuable 
consideration  for  the  land,  and  more  than  forty  years  have  elapsed  since 
the  purchase,  and  all  the  parties  are  dead  the  presumption  arises  that  the 
purchase  was  made  in  good  faith  and  must  prevail  in  the  absence  of  re- 
butting evidence  showing  actual  notice  of  the  prior  defectively  recorded 
deed.  Evidence  considered  and  held  to  raise  only  a  bare  suspicion  that 
the  junior  purchaser  had  such  notice.     Dean  v.  Gibson.  508. 

5.  Where  the  original  vendor  of  land  brought  suit  for  it  and,  in  effect, 
to  rescind  an  executory  contract  of  sale  thereof,  the  defendant,  who  had 
purchased  from  the  vendee  in  such  contract,  was  not  entitled  to  defend 
as  an  innocent  purchaser,  as  against  fraud  of  his  vendor  in  the  procure- 
ment  of   the    contract,    since   he    was   not   a   purchaser   of   the    legal    title. 


Index.  675 

Innocent   Purchaser— continued 

Following  York  v.   McNutt.   16  Texas,   13,  and  National  Oil  Co.  v.   Teel,  96 
Texas,  586.     Slaughter  v.  Coke  County.  598. 

6.  Where  the  purchase  is  only  of  the  equitable  title,  it  is  taken  with  all 
its  Imperfections  and  equities,  notwithstanding  a  valuable  consideration 
may  have  been  given,  and  there  may  have  been  no  notice  of  the  equity  or 
defense  against  the  title.    Id. 

7.  Under  a  deed  by  which  the  grantor  "bargains,  sells  and  transfers  all 
my  [his]  right,  title,  interest  and  claim"  in  and  to  the  land,  with  warranty 
restricted  to  adverse  claims  through  or  under  the  grantor,  the  grantee  takes 
only  such  title  as  the  grantor  had.  and  must  be  denied  the  benefits  of  a  plea 
of  bona  fide  purchaser.     Following  Hunter  v.  Eastham,  95  Texas,  651.     Id. 

Inspection. 

Rules  requiring  servant  to  inspect.     See  Master  and  Servant,  2. 

Master's  duty  of.     See  Master  and  Servant.  8. 

Acceptance  without,  not  waiver  of  warranty.     See  Warranty,  3. 

Insurance. 

See  Benefit  Insurance;   Fire  Insurance;   Life  Insurance. 

Interest. 

On  taxes  on  homestead.     See  Taxes,  3.  4. 

On  damages  from  date  of  injury.     See  Damages,  5. 

■» 

Interstate  Commerce. 
Statute  regulating  venue  does  not  interfere  with.     See  Railroads,  24. 

Interstate  Law. 

As  not  denying  to  nonresident  right  to  a  recovery  here  he  could  not  have 
at  home  (for  mental  suffering).     See  Telegraphs,  2. 

In  suit  against  corporation  domiciled  in  another  State  for  injury  done 
there  and  barred  there.     See  Limitations.  9. 

I  nventory. 

Of  decedent's  property.     See  Administrator's  Deed.  2. 

Of  goods  to  be  produced — construction  of  clause.     See  Fire  Insurance,  7. 

Invited  Error. 
Instances  of.     See  Charge.  26,  27;   Discovered  Peril,  1. 

Interveners. 

Held  to  stand  in  the  relation  of  plaintiffs  as  to  pleading  and  evidence. 
See  Trespass  to  Try  Title,  3. 

Iron  Safe  Clause. 

See  Fire  Insurance.  3. 

Joinder. 

Of  husband  in  suit  by  wife.     See  Married  Woman.  1. 

Of  wife  in  lease  of  her  lands  by  the  husband.     See  Lease,  3. 

Joint   Defendants. 

In  action  against,  damages  held  sufficiently  pleaded  within  the  Jurisdic- 
tional amount.     See  Carriers  of  Freight,  6. 

Judge. 

See   Disqualification   of  Judge. 

Commenting  on  evidence.     See  Evidence,  11. 

Judgment. 

Proved  by  Land  Office  copy  of  copy  archived.     See  Evidence,  7. 
Against  unknown  heirs — effect  of.     See  Land  Certificate.  1. 
None   against    unincorporated    voluntary    church   association    for   ordinary 
debt.     See  Church,  1. 

Error  in.  held  fundamental.     See  Fundamental  Error. 
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Judgment— continued. 

See,  also,  Judgment  by  Default;  Judgment  Non  Obstante  Veredicto;  Dis- 
trict Court,  1;  Executors,  1-3;  Res  Adjuticata. 

1.  When  the  judgment  of  a  domestic  court  of  general  jurisdiction  is 
collaterally  attacked,  it  must  be  deemed  valid  unless  it  appears  that  no 
facts  could  have  been  shown  which  could  render  it  so.     Floyd  v.  Watkins.  3. 

2.  Though  a  Judgment  against  heirs  in  the  district  court  was  obtained 
during  the  time  allowed  for  taking  out  administration,  and  without  it,  the 
presumption,  in  favor  of  such  Judgment  upon  collateral  attack,  would  be 
indulged  that  the  court  could  entertain  the  suit  because  no  other  debts  nor 
necessity  for  administration  existed.     Id. 

3.  The  introduction  in  evidence  of  the  original  petition  in  a  suit  against 
heirs  which  contained  no  allegations  showing  no  administration  necessary, 
did  not  disprove  the  presumption  that  facts  supporting  the  jurisdiction 
were  shown,  in  the  absence  of  proof  that  the  case  was  tried  on  that,  and  not 
on  an  amended  petition.     Id. 

4.  Judgment  for  title  to  a  land  certificate  held  to  be  a  recovery  against 
the  unknown  heirs  of  the  original  grantee.     Railway  v.  DeBerry,  180. 

5.  A  Judgment  against  unknown  heirs,  on  service  by  publication,  is  not 
subject  to  collateral  attack  for  defects  in  the  affidavit  for  publication,  nor 
for  failure  to  appoint  an  attorney  to  represent  defendants,  nor  to  show  in 
what  paper  publication  was  made,  nor  to  show  that  the  land  certificates, 
the  subject  of  litigation  were  in  the  possession  of  any  one  bringing  them 
within  the  jurisdiction  of  the  court.     Id. 

6.  If  it  could  be  held  in  any  case  that  in  a  proceeding  to  set  aside  an 
execution  sale  on  the  ground  that  the  judgment  was  rendered  within  a 
year  of  the  death  of  the  testator,  and  therefore  before  the  oiecu'ors  could 
be  required  to  plead  under  the  statute,  would  avoid  the  Judgment,  it  does 
not  appear  from  the  pleadings  in  this  case  at  what  time  the  decedent 
died,  or  when  the  executors  were  appointed,  and  accordingly  the  judgment 
was  not  void.'     Ross  v.  Drouilhet,  327. 

7.  Failure  to  secure  service  on  one  of  two  executors,  service  being  had 
on  the  other,  if  error  at  all,  could,  at  most,  but  render  a  judgment  against 
the  estate  voidable.     Id. 

8.  Errors  of  procedure  in  procuring  a  judgment  valid  on  its  face  can  not 
be  looked  to  in  determining  the  validity  of  a  sale  made  under  it.     Id. 

9.  A  suit  to  enjoin  or  set  aside  a  judgment  merely  voidable  must  be 
brought  in  the  court  in  which  it  was  rendered.  Judgment  and  sale  in  this 
case  upheld.     Id. 

10.  Where  the  attorney  taking  judgment  against  the  executors  of  an 
estate  for  foreclosure  of  a  lien  for  city  taxes,  on  suggestion  that  but  one 
had  been  served,  promised,  if  such  were  the  case,  to  refund  the  costs,  such 
undertaking  was  no  ground  for  setting  aside  a  subsequent  sale  of  the 
property  under  the  judgment  where  defendants  took  no  further  action  in  the 
matter.     Id. 

11.  Where  in  an  actfon  against  nonresidents  cited  by  publication  there 
was  a  judgment  by  default  with  foreclosure  of  lien  and  sale  of  the  property 
involved,  and  then  execution  issued  for  an  unsatisfied  balance  and  was 
levied  on  another  tract  of  land,  the  sale  of  the  latter  tract  was  void  because 
made  in  satisfaction  of  a  personal  judgment  against  nonresidents.  Green- 
way   v.    DeToung,    583. 

12.  In  an  action  of  trespass  to  try  title  brought  by  the  nonresidents  to 
recover  the  land  so  sold  under  execution  it  was  permissible  for  plaintiffs 
to  put  in  evidence  a  certified  copy  of  the  petition  in  the  former  action 
against  them,  stating  their  residence  to  be  in  another  State,  and  showing 
an  affidavit  by  the  attorney  for  plaintiffs  in  that  suit  for  service  on  them 
by   publication.     Id. 

13.  Parol  evidence  aliunde  the  record  in  the  former  suit  was  not  admis- 
sible to  show  that  the  defendants  therein  were  nonresidents,  but  its  ad- 
mission was  harmless  error  where  the  record  itself  so  showed,  and  the 
trial  in  the  latter  action  was  before  the  court  without  a  jury.     Id. 

14.  A  finding  that  since  the  judgment  in  the  former  suit  the  defendants 
therein  have  remained  nonresidents,  was  immaterial.     Id. 

Judgment  by.  Default. 

Against  a  partnership — name  of  members.     See  Partnership,  2. 
Rendered  before  date  stated  in  citation.     See  Citation,  1. 
Upon  citation  with  no  accompanying  copy  of  petition.    See  Citation,  ?. 
Order  setting  aside,  but  with  restrictions.    See  New  Trial,  1. 
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Judgment  Non  Obstante  Veredicto. 

The  court  has  no  right  to  enter  a  judgment  non  obstante  veredicto  in 
favor  of  a  plaintiff  against  a  defendant  who  has  obtained  a  favorable  verdict, 
upon  a  verdict  rendered  against  his  codefendant.  Questioned  whether,  in 
this  State,  the  trial  court  can  enter  a  judgment  non  obstante  veredicto  in 
any  case.     Davis  v.  Pullman  Co.,  621. 

Judicial   Knowledge. 

That  wood  is  a  combustible  material.     See  Evidence,  19. 

Jurisdiction. 

Of  county  court  in  probate.     See  Estates  of  Decedents,  2. 
Of  District  court  to  foreclose  mortgage  executed  by  one  lately  deceased. 
See  District  Court. 
Defendant  neTatlvint?  matters  that  would  give.     See  Venue,  2. 
See,  also,  Foreign  Railway. 

1.  The  county  court  has  jurisdiction  of  a  suit  to  recover  back  money 
paid  on  a  sale  of  land  induced  by  fradulent  misrepresentations,  and  to  can- 
cel a  note  for  unpaid  purchase  money,  though  such  note  Is  secured  by  a 
vendor's  lien.     Hollis  v.  Finks.  12. 

2.  Where  the  amount  put  In  controversy  by  plaintiff's  version  of  the 
matters  in  dispute  was  within  the  jurisdiction  of  the  court,  it  was  imma- 
terial that  defendant's  allegations  placed  the  amount  at  a  sum  outside  of 
the  jurisdiction.     Standifer  v.  Aultman  Co.,  160. 

Jurisdictional  Amount. 

Held  sufficiently  pleaded  in  a  damage  case  against  joint  defendant.     See 
Carriers  of  Freight,  6. 
See,  also,  Jurisdiction,  2. 

Jury. 

Legal  effect  of  a  deed  should  not  be  submitted  to  jury.     See  Deed,  S. 

Juryman  sleeping  during  the  trial.     See  Trial,  4. 

Evidence  as  to  which  there  is  no  opposing  testimony  may  be  contradicted 
by  circumstances,  and  where  an  interested  witness,  testifying  as  to  his  suf- 
fering and  incapacity  to  do  further  work.  Is  before  the  Jury  In  person,  It  is 
peculiarly  their  province  to  determine  the  credibility  of  his  evidence.  Farley 
v.  Railway,  81. 

Justice   Court. 

See  Appeal  to  County  Court. 

Justification. 

See  Trespass. 

Knowledge. 
See  Judicial  Knowledge;    Evidence,  24.   25;    Contributory  Negligence,   10. 

Laches. 

Not  applicable  to  the  eaultable  title  of  a  defendant  asking  no  affirmative 
relief.     See  Land  Certificate,  7. 

In  an  action  to  rescind  a  land  contract  for  fraud,  brought  within  four 
years  from  the  making  thereof,  and  in  which  it  was  not  shown  when  the 
vendor  was  apprised  of  the  fraud,  a  plea  of  laches  presented  no  defense, 
and  there  was  no  error  in  the  court's  refusal  to  submit  it  to  the  jury. 
Slaughter  v.  Coke  County,  598. 

Land. 

See  Executory  Contract  of  Sale;  School  Land;  Parol  Gift  of  Land;  Parol 
Sale  of  Land;  Statute  of  Frauds;  Trespass  to  Try  Title;  Boundaries;  Sur- 
vey;  Condemnation  of  Land;  Riparian  Rights. 

Land  Certificate. 

FIHne  in   survevor's  of*oe.     Pee  Survey.   2. 
'    1.     Where   cert  If  rate   for   land   Issued    to   the   heirs   of  a   soldier  killed   at 
Goliad,   a   recovery    of   judgment   for   the    certificate    in   a .  suit    against    his 
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Land   Certificate — continued. 

unknown  heirs  showed  title  to  same  without  proof  of  his  death  or  of  heir- 
ship.    Railway  v.  DeBerry,  180. 

2.  Recitals  in  a  transfer  of  a  land  certificate  indorsed  thereon  that  the 
assignor,  who  was  a  son  and  heir  of  the  grantee,  was  entitled  to  one-half 
of  the  certificate  for  obtaining  it,  were  not  of  themselves  sufficient  to 
establish  such  latter  fact,  although  the  instrument  was  forty  years  old. 
Booth   v.   Clark.   315. 

3.  Evidence  in  addition  to  such  recitals  considered  and  held  sufficient  to 
sustain  a  finding  that  the  assignor  was  entitled  to  a  •  half  interest  in  the 
certificate  for  securing  its  issuance.     Id. 

4.  Such  half  interest  having  been  acquired  by  the  assignee  during  the 
existence  of  the  married  relation,  became  community  property  of  himself 
and  his  wife,  and  a  sale  by  her  after  his  death,  though  made  for  the  pur- 
pose of  obtaining  necessaries  for  herself  and  her  children,  passed  only  her 
interest.     Id. 

5.  W.,  a  single  man,  came  to  Texas  prior  to  October  1,  1837,  and  by 
virtue  of  his  residence  here  for  the  ensuing  three  years  became  entitled 
to  a  land  certificate.  He  married  in  1842,  and  died  soon  afterwards,  leaving 
his  wife  surviving,  but  no,  children.  The  certificate  was  issued  to  his  heirs 
in  1846,  and  was  sold  by  the  wife  before  its  location  and  was  located  by 
the  purchaser.  Patent  for  the  land  was  issued  in  1847  to  "the  heirs"  of  W. 
Held  that  the  certificate,  or  the  right  to  have  it  issued,  was,  at  the  time 
of  W.'s  marriage  and  death,  personal  property,  and  became  community 
property  of  himself  and  wife,  and  on  his  death  became  the  sole  property 
of  the  wife  under  the  fourth  section  of  the  Act  of  January  20,  1840.  Whis- 
ler  v.  Cornelius,  511. 

6.  The  fourth  section  of  the  Act  of  January  20,  1840.  dealing  with  the 
marital  rights  of  parties  and  specifically  with  their  common  property,  was 
not  repealed  by  the  Act  of  January  28,  1840  (Hartley's  Dig.,  art.  577), 
relating  generally  to  the  descent  and  distribution  of  intestates'  estates, 
nor  is  there  such  repugnancy  between  the  two  acts,  passed  at  the  same 
session,  as  will  prevent  the  application  of  the  rule  that  in  such  cases  both 
acts  should,  if  possible,  be  upheld.     Id. 

7.  The  owners  of  the  land  under  the  sale  of  the  certificate  by  the  wife 
being  in  possession  of  the  land  under  regular  chain  of  title  from  such  pur- 
chaser dating  back  to  the  location,  it  was  error,  in  an  action  of  tresoass 
to  try  title  brought  against  them  for  the  land  by  the  heirs  of  W.,  to  exclude 
proof  of  their  title  on  the  ground  that  it  was  as  equitable  title  and  their 
claim  a  stale  demand,  since,  so  long  as  the  defendant  can  assert  an  equitable 
title  without  invoking  affirmative  relief,  the  doctrine  of  stale  demand  does 
not  apply.     Id. 

8.  The  Issuance  of  the  patent  to  the  heirs  of  W.  did  not  vest  any  title 
to  the  land  In  his  brothers  and  sisters.     Id. 

Land    District. 

Surveyor  of,  making  survey  out  of  his  district.     See  Survey,  1. 

Land  Grant. 

The  execution  by  the  proper  alcalde,  on  October  4,  1833,  of  final  +Itle  to 
eleven  leagues  of  land,  upon  a  concession  for  that  amount  (Rafael  de 
Aguirre  grant)  exhausted  his  authority  to  extend  title  under  that  conces- 
sion; and  his  grant  of  final  title,  regular  in  form,  of  eleven  leagues  in 
another  locality,  under  the  same  concession,  conveyed  no  title,  in  the  ab- 
sence of  evidence  that  the  grantee  never  accepted,  or  after  accenting  aban- 
doned the  first  location.  (Following  Howell  v.  Hanrick,  88  Texas,  383.) 
Peaslee   v.    Walker,    297. 

Landlord  and  Tenant. 
See  Assignment  of  Lease,   3. 

Law  of  Another  State. 

See  Interstate  Law. 

1.  In  the  absence  of  evidence  that  the  law  of  Arkansas  as  to  creation 
of  parol  trusts  is  otherwise,  it  will  be  presumed  the  same  as  in  this  State. 
Boyd  v.  Boyd.  57. 

2.  Where  the  proof  to  show  that  damages  against  a  telegraph  company 
for  mental  anguish  could  not  be  recovered  in  New  Mexico  consisted  merely 
of   provisions    of    the    Compiled    Laws    of    New    Mexico    to    the    effect    that 
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Law  of  Another  State-— continued 

the  common  law  rule  of  practice  and  decision  prevails  In  that  Territory, 
and  that  appeals  from  the  courts  thereof  are  to  the  United  States  Circuit 
Court  of  Appeals,  this  was  Insufficient  in  the  absence  of  any  showing  as 
to  how  the  Supreme  Court  of  New  Mexico  and  {he  tribunal  having  revisory 
power  over  its  decisions  hold  on  the  question.    Telegraph  Co.  v.  McNairy,  389. 

Laws  of  Nature. 
Party  presumed   to  know.     See  Assumed  Risk,  3. 

Leading  Question. 
To  direct  attention  of  witness.     See  Deposition,  3. 

Lease. 

See  Assignment  of  Lease;   Trespass,  1. 

Lease  records  of  school  lands  kept  by  county  clerks.     See  Evidence,  6. 

Of  school  land — sale  at  expiration  of.     See  School  Lands,  3. 

1.  By  the  terms  of  the  statute  of  frauds  (Rev.  Stats.,  art.  2543,  subdivs. 
4,  5)  a  parol  lease  of  land  for  a  longer  period  than  one  year  is  prohibited, 
and  such  a  lease  will  not  be  held  enforcible  as  a  valid  parol  lease  for  one 
year  only.     Sorrells  v.  Goldberg,  265. 

2.  In  an  action  by  a  landlord  against  the  tenant  for  rent  of  land  where- 
in the  tenant  set  up  that  the  parol  lease  contract,  being  for  a  longer  period 
than  one  year,  was  inhibited  by  the  statute  of  frauds,  it  was  competent 
for  the  landlord  to  show,  as  taking  the  case  out  of  the  statute  by  part 
performance,  that  the  tenant  had  taken  possession  of  the  premises  under 
the  lease  and  made  monthly  payments  of  rent  thereunder.     Id. 

3.  A  lease  by  the  husband  of  the  wife's  separate  real  property  for  a 
term  exceeding  one  year,  without  the  joinder  of  the  wife,  is  null  and  void; 
but  the  wife  may  ratify  such  lease  by  the  husband  by  joining  in  and 
acknowledging  an  assignment  of  it.     Ascarete  v.  Pfaff,  375. 

Legal    Remedy. 

As   precluding   granting   receivership.     See    Receivership,    8. 

Legal   Title. 

Holder  protected  against  innocent  purchaser  of  the  equitable  title.  See 
Innocent  Purchaser,  5. 

Letter. 

Held  admissible  where  the  other  party  had  drawn  out  parts  of  it.  See 
Evidence,  15. 

Lex   Loci. 

Where  injury  occurred  in,  and  was  barred  by  laws  of  another  State. 
See  Limitations,  9. 

License. 

Value  of,  lost  through  levy.     See  Sale  in  Fraud  of  Creditors,  5. 

Lien. 

See  Foreclosure;  Vendor's  Lien;   Church,  2. 

Enforced  and  usury  not  set  up  in  defense.     See  Res  Ad  judicata,  2. 

Life   Estate. 

See  Deed,  8. 

Life  Expectancy. 

Mortality  tables  to  show,  where  injuries  are  permanent.  See  Personal 
Injury,   6;    Evidence,    1. 

Life   Insurance. 

See    Benefit    Insurance. 

Waiver   of   proofs   of   death.      See  "Evidence,    3. 

1.  The  policy  provided  that  the  representations  and  answers  in  the 
application,   made   a   part   of   the   policy,    were   warranties,   and   that   untrue 
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Life   Insurance— continued 

answers  would  vitiate  the  policy.  It  is  Immaterial  under  this  provision 
that  the  insured  did  not  disclose  that  he  was  a  married  man,  Inasmuch  as 
that  question  was  not  asked.     Insurance  Co.  v.  Gibbs,  131. 

2.  A  clause  in  a  policy  exempting  the  insurer  from  liability  until  actual 
payment  of  the  premium  may  be  waived  by  the  insurer  or  its  authorised 
agent,  and  the  contract  of  Insurance  will  become  binding.  Facts  held  to 
constitute  a  warrant.     Id. 

3.  A  person  not  having  an  insurable  interest  in  the  life  of  another  can 
not  take  and  hold  by  an  assignment  a  policy  upon  the  life  of  such  other. 
Such  an  interest  by  reason  of  consanguinity  will  not  arise  in  favor  of  a 
niece.     Wilton  v.  Ins.  Co.,  166. 

4.  The  petition  not  seeking  to  Vecover  premiums  paid  by  the  appellant, 
or  for  him,  the  trial  court  did  not  err  in  refusing  judgment  therefor.     Id. 

Limitations. 

See  Fraud. 

Of  ten  years.     See  Adverse  Possession.   4. 

In  favor  of  husband  against  heirs  ot  the  wife.    See  Community  Property.  4. 

As  against  matter  set  up  by  amendment.     See  Pleading,  3. 

Where  party  did  not  know  her  real  interest.      See  Partition.  1. 

Acknowledgment  of  debt  preventing.     See  Mortgage,  1. 

1.  One  who  has  settled  upon  land  under  the  homestead  donation  statute, 
erroneously  believing  it  to  be  vacant  public  domain,  can  Interpose  ten 
years  of  such  occupancy  as  a  bar  to  the  suit  of  a  previous  location  under 
a  valid  certificate,  the  land  remaining  unpatented — following  Longley  v. 
Warren,  11  Texas  Civ.  App.,  269.     Price  v.  Eardley.  60. 

2.  Under  article  3343  of  the  Revised  Statutes  ten  years  adverse  posses- 
sion is  a  bar  without  reference  to  enclosure.  Of  the  160  acres  claimed  by 
appellees  in  this  case  but  110  were  enclosed.  Held  that  occupation  applies 
to  the  entire  160  acres.     Id. 

3.  Adverse  possession  for  ten  years  of  a  portion  only  of  a  town  lot, 
gives  title  to  the  limits  of  a  lot.  though  not  held  under  a  deed  defining 
the  limits  of  the  constructive  possession.     Haigler  v.  Pope,  124. 

4.  Where  a  commission  merchant  sued  to  recover  the  difference  between 
the  price  at  which  certain  corn  sold  and  the  amount  of  drafts  drawn  by 
the  shipper  and  attached  to  the  bill  of  lading,  the  action  was  on  a  written 
obligation  and  so  was  within  the  four  years  statute  of  limitation.  Groos  v. 
Brewster,  140. 

5.  Where  limitation  under  the  four  years  statute  was  submitted  to  the 
Jury  and  decided  against  defendant  on  issues  which  equally  disposed  of  his 
plea  of  limitation  under  the  five  years  statute,  a  refusal  to  submit  the  latter 
was  no  error.    Pitman  v.  Holmes,  485. 

6.  The  inclosure  and  exclusive  use  of  land  as  a  pasture  constitutes  ad- 
verse possession  under  the  five  years  statute  of  limitation  (by  registered 
deed)  though  the  inclosure  in  question  is  a  general  one  of  over  half  a  million 
acres,  including  many  other  surveys  with  the  one  in  question.  Harris  v. 
Bryson,  532. 

7.  A  deed  to  land  by  a  partnership  firm  as  such,  conveys  the  equitable 
title  of  such  firm  and  will  support  limitation  under  the  statute  of  five 
years.    Id. 

8.  A  deed  to  land  from  Owen.  Mullins  &  Co.  was  not  void  on  its  face  as 
being  a  conveyance  by  a  partnership,  but  sufficient  to  support  the  five  years 
statute  of  limitation,  since  it  did  not  appear  on  its  face  whether  such 
company  was  a  partnership  or  a  corporation.    Id. 

9.  Where  a  citizen  of  Louisana  brought  suit  in  a  Texas  court  against  a 
railroad  corporation  chartered  in  Missouri  and  operating  in  Louisiana  for 
personal  injury  occurring  in  Louisiana,  whose  statutes  created  the  right  to 
bring  such  suit  and  not  only  made  the  right  unenforcible  after  a  prescribed 
period,  but  totally  extinguished  and  discharged  it,  the  lex  loci  would  govern. 
Such  suit  could  not  be  maintained  here  where  it  was  brought  after  the 
time  prescribed  by  the  Louisiana  statute.    Ross  v.  Railway,  580. 

10.  The  fact  that  the  defendant  corporation  was  not  domiciled  in  Louisiana 
did  not  alter  the  case.    Id. 

11.  Possession  will  not  sustain  the  bar  of  the  ten  years  statute  of  limitation 
where  one  fenced  other  lands  with  his  own,  not  giving  notice  of  the  extent 
of  the  particular  tract  he  claimed  adversely,  and  subsequently,  but  too  late 
to  complete  the  ten  years  bar,  segregated  and  claimed  by  inclosure  the  tract 
in  controversy.    Nolan  v.  Mundine,  600. 
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Liv*  Stock. 

See  Cattle  Shipment. 

Injuries  to  in  transit.     See  Carriers  of  Freight,  4,  6,  16;  Damages,  1,  2. 

Loan  Company. 

Where  a  mortgage  provided  for  the  repayment  to  a  loan  company  of  all 
moneys  paid  by  it  "on  account  of,  or  to  extinguish  or  remove,  any  prior  or 
outstanding  title,  lien,  claim  or  incumbrance  on  the  premises  hereby  con- 
veyed/* this  did  not  entitle  it  to  repayment  for  the  expenses  of  defending  a 
suit  brought  by  a  third  party  whose  claim  or  title  was  expressly  determined 
to  be  subordinate  to  the  mortgage.    Belcher  Co.  v.  Norrls,  111. 

Location. 
Of  land  certificate.    See  Survey,  2,  3. 

Market  Value. 

See  Bailment. 

1.  Where  a  commission  merchant  testified  that  his  order  for  a  car  load 
of  potatoes  at  60  cents  per  bushel  f.  o.  b.  at  B.  was  based  on  the  market 
price  at  D.,  and  that  upon  their  arrival  at  D.  in  a  damaged  condition  he  sold 
them  at  the  best  prices  obtainable,  stating  the  prices,  and  that  for  those  not 
injured  he  got  the  same  price  he  was  then  getting  for  potatoes,  this  was  suffi- 
cient evidence  of  market  value  at  D.  to  take  'the  case  to  the  jury,  although 
the  witness  also  testified  that  he  "could  not  give  definite  figures  as  to  the 
market  value  of  such  potatoes  at  D.t  had^  they  reached  there  on  time."  Gar. 
lington  v.  Railway,  274. 

2.  Plaintiff,  the  shipper,  was  also  entitled  to  show,  that  he  had  contracted 
to  sell  the  potatoes  to  the  commission  company  a  60  cents  per  bushel  f.  o.  b. 
cars  at  B.,  the  point  of  shipment, — not  that  such  contract  price  was  recover- 
able, the  defendant  carrier  having  no  notice  of  the  contract,  but  as  bearing 
on  the  market  price.    Id. 

Married  Woman. 

See  Community  Property,  6;  Wife;  Wife's  Separate  Estate. 
Lease  of  her  lands  by  husband  alone.    See  Lease,  3. 

1.  A  married  woman  is  not  entitled  to  sue  alone  and  without  the  husband's 
joinder  to  recover  damages  for  personal  injury  to  herself,  on  the  ground 
*hat  the  husband  has  abandoned  her  for  eight  years  and  contributed  nothing 
to  her  support,  where  the  evidence  does  not  show  that  the  abandonment  was 
through  the  husband's  fault  or  that  he  refused  to  bring  suit,  but  does 
show  that  their  separation  was  of  her  own  choosing.    Vaughn  v.  Railway.  445. 

2.  Where  the  court  submitted  the  case  to  the  jury  upon  two  issues — 
plaintiff's  right  to  sue  without  the  joinder  of  her  husband,  and  her  right 
to  recover  for  the  alleged  negligence  of  defendant — and  directed  a  special 
verdict  upon  her  right  to  sue,  and  the  jury  returned  a  general  verdict  in 
favor  of  the  defendant,  this  included  a  finding  against  plaintiff  on  her 
right  to   sue.     Id.* 

Master  and  Servant. 

See  Assumed  Risk;    Employer  and  Employe;    Fellow   Servants. 

1.  Evidence  considered  and  held  sufficient  to  show  negligence  on  the 
part  of  a  railway  cc  npany  in  providing  a  "pit  board"  on  which  its  em- 
ployes in  a  machine  shop  crossed  over  a  pit  or  dugout  under  its  tracks 
which,  being  too  short,  slipped  off  the  rail  and  threw  the  servant  using  it 
into  the  pit.     Railway  v.  Butshek,  194. 

2.  The  master  can  not  rid  himself  of  the  duty  of  ordinary  care  in  seeing 
that  appliances,  passage  ways,  etc.,  to  be  used  by  the  servant,  are  in  safe 
condition,  by  time  cards  containing  rules  that  the  servant  shall  inspect 
such   appliances   before   using  them.     Id. 

3.  Though  a  board  used  between  the  rails  might  have  been  so  adj"«te1 
as  not  to  slip  off  the  rail,  still  the  original  negligence  of  the  master  in 
furnishing  a  board  so  short  as  to  admit  of  such  result  is  the  proximate 
cause  of  the  accident  and  renders  him  liable  unless  the  servant  by  negli- 
gence or  assumed  risk,  is  debarred  from  recovering.  See  evidence  held  not 
to  establish  such  defenses.     Id. 

4.  Where  two  servants  of  a  corporation  not  affected  by  the  fellow  ser- 
vants  act   are   working   together,    the   mere    fact    thnt    one    of   them    is    the 

boss"   will   not   of   itself   render  the   corporation   liable   for   injury   resulting 
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Master  and  Servant— continued. 

from  his  negligence   in   directing  the  other  servant  as  to   the   work.     Coar 
Co.  v.  Manning.  332. 

5.  Where  the  allegation  in  plaintiffs  petition  in  an  action  for  negligent 
personal  injury  was  that  the  defendant  corporation  had  given  K.,  one  of 
its  servants,  power  or  authority  to  direct  and  control  plaintiff,  etc.,  it  was 
for  the  court  to  charge  to  the  effec  t  that  defendant  would  be  liable  if  K.  had 
its  "permission  and  consent"  to  direct  plaintiff  in  the  work.  Mere  consent  or 
permission  to  so  direct,  unaccompanied  by  a  duty  on  plaintiff's  part  to  obey 
K.'s  orders,  would  not  fix  liability  on  the  employer  corporation.    Id. 

6.  Where  It  was  merely  an  inference  from  the  evidence  that  defendant 
had  consented  for  or  permitted  K.  to  direct  plaintiff  in  the  work,  and  no 
express  authority  therefor  was  shown,  nor  that  knowledge  of  K/s  assumed 
authority  was  brought  home  to  defendant  or  to  anyone  standing  in  the  relation 
to  it  of  a  vice-principal,  to  infer  such  authority  from  the*  consent  so  inferred 
would  be  presumption  upon  presumption.    Id. 

7.  Facts  attending  the  injury  of  a  fireman  on  railway  engine  from  defects 
in  the  fastening  of  the  apron  covering  space  between  the  engine  and  the 
tender  considered  and  held  to  support  a  finding  of  negligence  by  the  master 
and  due  care  by  the  injured  servant.     Railway  v.  Klaus,  492. 

8.  In  the  case  of  a  brakeman  injured  by  the  handrail  on  the  cupalo  of 
the  caboose  giving  way,  causing  him  to  fall  to  the  ground,  the  car  passing 
over  his  hand,  it  was  not  error,  as  on  the  weight  of  evidence,  to  charge 
that  he  had  a  right  to  assume  that  the  handrail  was  in  a  reasonably  safe 
condition  and  was  not  required  to  inspect  the  same;  if  defendant  desired 
the  issue  raised  as  to  whether  the  general  condition  of  the  car  was  such  as 
to  charge  plaintiff  with  the  particular  defect  causing  his  injury,  he  should 
have  requested  a  charge  submitting  such  issue.     Railway  v.  Hoskins,  627. 

9.  The  question  of  contributory  negligence  is  one  of  fact  for  the  jury  and 
the  court  properly  refused  a  peremptory  instruction  that  appellant  was 
guilty  of  negligence,  as  a  matter  of  law,  in  attempting  to  leave  the  top  of 
the  caboose  while  the  car  was  in  motion.     Id. 

Measure  of  Damages. 

In  case  of  honest  mistake.     See  Conversion. 

In  case  of  bailment,  with  agreement  to  return  in  as  good  condition.  See 
Bailment. 

Passenger  carried  beyond  destination  and  put  off  in  snow  storm.  See 
Personal  Injury,  4. 

Injury  to  minor.     See  Personal  Injury,   10. 

Damages  to  wife  for  husband's  death.     See  Action  for  Death. 

Injury  to  cattle  shipped.     See  Cattle  Shipment;  Carriers  of  Freight,  8. 

Damages  recoverable  on  replevy  bond.     See  Sequestration. 

Mental  Anguish.  • 

Recovery  for,  by  resident  of  another  State.  See  Telegraphs.  3;  Law  of 
Another  State,  2. 

Pleading  and  charge  relative  to.    See  Telegraphs,  3,  6,  7. 

Minor. 

See  Infant;  Attorney,  2. 

Measure  of  damages  for  injury  to.     See  Personal  Injury  10;   and  evidence 
admissible   as   to   habits,   disposition,   etc.     Id.,    14. 
Sale  of  school  land  to.     See  School  Land,  5. 

Misjoinder. 

Of  parties  and  actions.     See  Carriers  of  Freight,  7. 

Message. 

See  Telegraphs,  5. 

Mistake. 

In  name  of  grantee  in  deed.  See  Trespass  to  Try  Title,  7.  See  also.  Con- 
version. 

Mortality    Tables. 
Admissible  to  Fhow   life  expectancy.     See  Personal  Injury.  6;    Evidence.   1. 
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Mortgage. 

Expense  incurred  by  mortgage.     See  Loan  Co. 

In  form  of  deed — title  still  in  grantor.     See  Deed,  6. 

Degree  of   proof  to  show   deed  a  mortgage.     See  Trust. 

Upon  homestead,  intending  to  abandon  it.     See  Homestead,   6. 

See    also    Chattel    Mortgage. 

A  recital  in  a  mortgage  that  it  was  given  subject  to  a  prior  mortgage 
was  an  express  acknowledgement  that  the  prior  mortgage  was  a  valid  and 
subsisting  obligation  and  an  implied  promise  to  pay  it  presumably  made  for 
the  benefit  of  the  prior  mortgagee,  and  sufficient  to  relieve  such  prior  mort- 
gage delpt  from  the  bar  of  the  statute  of  limitation.  City  of  Houston  Jan- 
kowskie,  76  Texas,  370,  criticised.     Hahl  v.  El  wood,  642. 

Motion. 

Action  on,  to  be  shown  by  bill  of  exceptions;  Practice  on  Appeal,  4;  and 
exception  noted  in  record  not  sufficient.     Id.,  5. 

Motive. 
Held  immaterial.     See  Removal  of  County  Officer,  3. 

Nary  ee. 

Of   members   not   stated   in   judgment   against    partnership.    See   Partner- 
ship,  2. 
Mistake  in  name  of  grantee.    See  Trespass  to  Try  Title,  6. 

Negligence. 

See  Contributory  Negligence. 

In  delivery  of  telegram.     See  Telegraphs,   1. 

In  not  fencing  right  of  way.     See  Railroads,  3,  4. 

In    not    warning    servants.     See    Railroads,    8. 

In   setting  fire   by  sparks.     See  Railroads,   11. 

In  falling  to  keep  lookout.     See  Railroads,   18,  20. 

In   not  equipping  engine   with   best  spark  arrester.     See  Railroads,   22. 

In  furnishing  dangerous  appliance.     See  Master  and  Servant,  1,   7. 

Particularity  in  pleading  it.     See  Pleading,  3,  4. 

In  delaying  to  furnish  shipper  with   cars.     See  Negligence,  12. 

Negligence   per  se.     See   Railroads,   18,    22. 

1.  Where  distinct  omissions  to  exercise  care  are  alleged,  it  was  improper 
to  charge  In  such  way  as  to  require  verdict  for  plaintiff  only  on  proof  of  all 
such  grounds  of  negligence,  but  not  positive  error  in  the  absence  of  a  re- 
quested instruction  submitting  the  grounds  for  recovery  disjunctively.  But 
a  charge  putting  upon  plaintiff  the  burden  of  establishing  all  the  facts  al- 
leged, implying  that  he  could  only  recover  upon  proof  of  all,  was  affirmative 
error.     Crow   v.   Railway,   8. 

2.  The  rule  is  sound  and  just  which  holds  the  party  guilty  of  negligence 
responsible  for  the  result,  if  that  negligence  has  caused  another  to  be  sur- 
rounded by  such  circumstances  as  to  him  appear  to  threaten  the  destruction 
of  life  or  serious  injury  to  his  person.     Williams  v.  Railway,  145. 

3.  Although  the  negligence  of  a  fellow  servant  contributes  to  an  injury, 
the  proximate  cause  of  which  was  the  negligence  of  a  stranger,  the  latter 
Is  nevertheless  liable  therefor  as  a  joint  wrongdoer.  Railway  v.  Swin- 
ney,   219. 

4.  In  an  action  for  personal  injury  to  a  railroad  switchman  injured  while 
making  a  flying  switch  by  reason  of  the  sadden  drawing  away  of  a  certain 
car  on  which  he  stood,  wthoiit  notice  to  him.  a  charge  o*  the  court  was  not 
subject  to  objection  as  instructing  that  such  sudden  drawing  away  of  the 
car  was  negligence  where  it  instructed  In  the  same  connection  that  beforo 
the  jury  could  find  for  plaintiff  they  must  find  that  U  was  the  duty  of  the 
foreman  in  charge  of  the  switching  to  give  plaintiff  notice  of  the  intended 
movement  of  the  cars,  and  that  he  failed  to  give  such  notice,  and  that  such 
failure  was  negligence  and  the  proximate  cause  of  the  injury.  Railway  v. 
gjtinson,    285. 

5.  The  charge  did  not  assume  that  the  foreman  failed  to  inform  plaintiff 
of  the  method  of  handling  the  cars:  nor  did  it  justify  plaintiff  in  attempting 
to  step  across  to  the  top  of  the  car  that  was  suddenly  moved  without  notice 
if  he  believed  that,  all  the  car*  in  that  train  were  to  be  then  detached  from 
the  engine  for  the  flying  switch  where  the  jury  were  required  to  find  thac 
it  was  the  duty  of  another  switchman  to  uncouple  the  proper  cars  at  the 
time,  and  that   his  failure  to  do  so  was  negligence.     Id. 

t     6.     A  special  charge  was  properly   refused   which   took  from  the  jury  the 
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right  to  determine  whether  or  not  the  facts  stated  therein  relative  to  plain- 
tiffs action  in  attempting  to  step  across  to  the  top  of  the  car,  would  under 
all  the  facts,  constitute  negligence.    Id. 

7.  It  was  not  error  to  refuse  a  special  charge  which,  so  far  as  applicable, 
was  embraced  in  the  main  charge.     Id. 

8.  Evidence  considered,  and  held  to  support  a  finding  of  negligence  on 
the  part  of  defendant  railway  and  due  care  on  part  of  deceased,  in  the  case 
of  one  run  down  and  killed  where  several  railroads  crossed,  involving  con- 
flicting evidence  as  to  rapid  running,  failure  to  stop  or  to  give  signals  for 
crossing,  absence  of  headlight,  and  obstructed  view,  and  the  effect  of  dis- 
traction of  the  attention  of  deceased  by  the  presence  of  several  engines  and 
trains  on  the  various  tracks.    Railway  v.  Matthews,  302. 

9.  Neither  a  gas  company  nor  a  telephone  company,  they  not  being  com- 
mon carriers,  can  be  held  liable  for  injuries  resulting  in  death  caused  by 
the  negligence  of  their  employes.  Rev.  Stats.,  art  3017;  Hendrix  v.  "Walton, 
69  Texas,  192.     Fisher  v.  Telephone  Co.,  308. 

10.  Negligence  in  employing  a  servant  can  not  be  inferred  from  the  fact 
that  the  injury  complained  of  was  subsequently  caused  by  his  negligence: 
nor  can  negligence  in  employing  one  servant  be  inferred  from  proof  of  neg- 
ligence by  another.    Id. 

11.  Where  in  an  action  for  negligence  causing  the  death  of  a  track  fore- 
man it  was  alleged  that  the  cars  which  struck  and  killed  the  deceased  were 
moving  at  a  speed  in  excess  of  six  miles  an  hour  in  violation  of  a  city  or- 
dinance, and  there  was  evidence  raising  the  issue  as  to  whether  the  speed 
was  greater  or  less  than  six  miles  per  hour,  it  was  error  for  the  court  to 
refuse  a  charge  submitting  the  issue,  even  though  there  was  ample  evidence 
to  sustain  a  verdict  in  plaintiff's  favor.  Though  the  charge,  as  requested, 
was  not  strictly  correct,  it  was  sufficient  to  call  the  court's  attention  to 
the  omisison  in  the  main  charge  of  any  instruction  upon  the  issue.  Railway 
v.   Turner,    397. 

12.  A  charge  which  put  upon  the  defendant  railway  company  the  burden 
of  proving  that  its  bell  was  rung  sufficiently  to  warn  one  of  ordinary 
prudence  of  the  backing  of  its  train  over  a  street  crossing,  was  improper, 
as  this  was  defendant's  negligence  and  required  to  be  proved  by  plaintiff. 
Railway  v.  Hall,  535. 

Negotiable    Instrument. 

See  Notes. 

A  promissory  note  payable  to  the  order  of  W.  &  Son  was  a  negotiable 
Instrument.    Cotton  Oil  Co.  v.  Bank,   551. 

New  Cause  of  Action. 

As  to  amendment  setting  up.  See  Pleading,  2,  3;  Divorce,  2;  Trespass 
to  Try  Title,  5;   Action  Against  Nonresident,  1. 

News  Agent. 
Of  train,  is  a  passenger.    See  Railways,   15,  16. 

New  Trial. 

1.  On  application  of  defendant  for  new  trial  after  Judgment  by  default, 
the  court  may,  by  restrictions  in  its  order,  reopen  the  rase  for  the  hearing 
only  of  a  defense  on  the  merits,  without  letting  in  a  plea  of  defendant  that 
it  was  sued  in  the  wrong  county.     Erwin  v.  Archenhold  Co.,  55. 

2.  An  order  to  obtain  a  new  trial  on  tho  ground  of  newly  discovered 
evidence  It  must  be  shown  that  the  knowledge  of  the  existence  of  the  new 
evidence  was  acquired  subsequent  to  the  former  trial,  and  that  it  is  not  due 
to  a  want  of  diligence  thnt  it  was  not  discovered  In  time  to*  be  used  at  the 
first  trial;  that  such  evidence  Is  material,  and  not  merely  cumulative,  and 
if  admitted,  would  probably  change  the  result  upon  another  trial.  Pitman 
v.  Holmes.  485. 

3.  In  order  to  entitle  one  to  a  new  trial  on  the  ground  of  newly  discovered 
evidence,  it  must  appear  that  the  failure  to  discover  such  evidence  was  not 
due  to  a  lack  of  diligence.  Evidence  considered  and  held  not  to  show  such 
diligence.     Kenson  v.  Gage,  547. 

i 

Nominal    Damages. 
For  trespass.     See  Water. 
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Nonresident. 

See  Action  Against  Nonresident. 

Judgment  against,  on  citation  by  publication.    See  Judgment,   12-15. 

See  also.  Citation. 

Notes. 

See  Forged  Note;    Negotiable  Instrument. 

Executed  by  agent  of  corporation  without  authority:  See  Principal  and 
Agent,  3. 

1.  The  last  two  of  the  promissory  notes  executed  in  a  land  purchase 
stipulated  the  obligation  to  pay  as  dependent  upon  the  vendor  being  able 
to  make  a  good  and  sufficient  title  to  the  whole  of  the  land  at  the  t'me 
they  should  mature,  the  warranty  in  the  deed  rccitinar  i*s  anDl'cation  to 
the  whole  of  the  land  in  that  event,  or  to  but  an  undivided  half  interest  in 
the  alternative  event.  This  stipulation  in  the  notes  and  the  warranty  hav'ng 
failed,  the  trial  court  in  an  action  on  the  notes,  and  to  foreclose  vendor's 
lien  on  the  land,  properly  rendered  judgment  for  the  defendant.  Zimmerman 
v.  Owens,  31. 

2.  The  compromise  of  a  pending  suit  for  the  recovery  of  land  is  sufficient 
consideration  for  notes  g'ven  by  defendant  therein  upon  such  settlement, 
though  it  turns  out  that  he  already  had  the  valid  title.    Peaslce  v.  Walker,  297. 

Notice. 

Recorded  deed  erroneously  copied.     See  Recording. 

Innocent  purchaser  conveying  to  one  with  notice.  See  Innocent  Pur- 
chaser, 2. 

That  school  land  is  on  the  market.     See  School  Land,  4. 

Of  appointment,  not  published.     See  Administration. 

Citation  to  nonresident.     Pee  Sale  for  Taxes,  1. 

Of  taking  depositions — waiver  of.     See  Depositions,  2. 

Of  intention  to  rescind.     See  Executory  Contract  of  Sale,  2. 

1.  Where  a  deed  executed  by  the  grantors  to  their  married  daughter 
recited  that  the  grantors  Mdo  give,  transfer  and  convey"  the  land  to  her  "!n 
consideration  of  $300  paid  us  in  hand  at  various  times  her  marriage."  etc. 
Held,  that  this  was  sufficient  to  put  upon  inquiry  as  to  whether  or  not  the 
land  was  the  daughter's  separate  estate;  and  as  such  inquiry,  if  prosecuted 
with  reasonable  diligence,  would  have  d'sclosed  that  the  land  was  separate 
estate,  such  recitation  is  held  in  law  to  be  notice.  O'Mahoney  v.  Flan- 
agan, 244. 

2.  That  a  subsequent  purchaser  of  the  land  from  the  daughter's  husband, 
after  her  death,  did  not  read  the  deed  to  the  daughter  does  not  affect  the 
question,  since  he  is  conclusively  presumed,  such  deed  being  in  the  chain  of 
title  and  recorded,  to  have  notice  of  its  recitals.    Id. 

Nurse. 
Value  of  services  of.     See  Evidence,  9. 

Officer. 
See  Removal  of  County  Officer;  Disqualification  of  Judge;  Sheriff. 

Offset. 

Rents  against  improvements  made.    See  Purchaser  in  Good  Faith,  2. 
See,  also,  Forged  Note,  1. 

Opinion. 

That  cotton  was  "in  good  order."     See  Evidence,  14. 
As  to  value  of  use  of  property.     See  Evidence,  21. 
See,  also.   Expert   Testimony. 

Ordinary  Care. 
As  to  trespassers  on  track.    See  Railroads,  13. 

Parent. 

Right  of  recovery  for  injury  to  child.    See  Damages,  7. 

Parol  Evidence. 

To  show  deed  intended  to  be  a  will.    See  Deed,  1. 

To  show  vendee  bound  as  an  undisclosed  principal.     See  Deed,  7. 

To  identify  a  lease  assigned.    See  Assignment  of  Lease,  1. 

To  show  defendants  In  a  judgment  were  nonresidents.     See  Judgment!  14. 


686  Index. 


Parol  Gift  of  Land. 
See  Statute  of  Frauds.  3. 

Parol  Sale  of  Land. 
See  Executory  Sale,  3. 

Part  Performance. 
Taking    possession    under    parol    lease.     See  Lease,  2. 

Parties. 

Joinder  of  railroads  as  defendants — through  shipment.  See  Carriers  of 
Freight.  7. 

In  suit  to  enforce  city  taxes.    See  Taxes,  2. 

The  wife  of  a  decedent  is  not  a  necessary  party  with  the  temporary 
adm'nlstrator  in  an  action  on  a  life  insurance  policy.  Insurance  Co.  v. 
Gibbs,  131. 

Partnership. 

Deed  by.     See  Limitations,  7. 

1.  To  an  action  for  dissolving  partnership  all  the  partners  should  be  made 
parties.     Boyd  v.  Boyd,  57. 

2.  A  judgment  by  default  against  a  partnership  is  invalid  where  plaintiff's 
petition  does  not  allege  the  names  of  the  individual  members  composing  the 
firm.     Perry-Rice  Co.  v.  Grocery  Co.,  442. 

Partition. 

By  surviving  husband  with  wife's  heirs.  See  Community  Property,  2; 
Statute  of  Frauds.  2. 

Plaintiff,  not  knowing  the  extent  of  her  interest  in  real  property  and 
having  been  induced  by  her  mother  to  believe  that  the  property  was  bought 
w'th  community  funds  of  her  mother  and  her  deceased  father,  instead  of  the 
separate  funds  of  the  father  and  that  her  interest  was  only  one-half,  could 
not  be  bound  by  a  partition  of  the  land  made  on  that  basis.  Limitation  did 
not  commence  to  run  against  her  until  she  knew  or  was  charged  with  the 
knowledge  of  her  interest  and  of  the  facts  showing  that  her  mother  had 
repudiated  the,  trust,  and  the  evidence,  which  is  here  considered,  did  not 
tax  her  w'th  such  knowledge.    Pitman  v.  Holmes,  485. 

Passenger. 

See  Carrier  of  Passengers;  Street  Railway,  1;  Pleading,  4. 
Defined — train  newsboy.     See  Railroads,  15,  16. 

Patent. 
Inuring  to  benefit  of  assignee  of  certificate.    See  Land  Certificate,  8. 

Penalty. 
See  Guaranty  Company,  1-3. 

Personal  Injury. 

See  Foreign  Railway;  Limitations,  9;  Damages.  4,  5;  Pleading,  1;  Pleading 
and  Proof.  1;   Railroads,  9. 

1.  Evidence  held  sufficient  to  establish  negligence  on  the  part  of  the 
defendant  company,  negative  the  Issue  of  contributory  negligence  on  the 
part  of  the  plaintiff,  and  support  a  verdict  for  damages  in  the  sum  of  $30,000. 
Railway  v.  Kelly,  21. 

2.  See  charge  of  court  in  a  damage  suit  for  personal  injuries  held  obnox- 
ious to  the  objection  that  It  virtually  'nstructs  that  If  the  plaintiff  has 
shown  a  collision  and  consequent  Injury  to  his  wife,  liability  is  established 
irrespective  of  negligence  or  other  proof.     Electric  Co.  v.  Nelson,  72. 

3.  Evidence  cons'dered  and  held  not  to  warrant  the  appellate  court  In 
setting  aside,  as  too  small,  a  verdict  in  plaintiff's  favor  for  only  $1000, 
for  personal  injuries  to  a  railroad  machinist.  61  years  old,  earning  $100  per 
month,  which  confined  him  to  his  bed  for  two  months,  were  attended  with 
considerable  suffering,  and.  as  pla'ntlff  testified,  would  permanently  Inca- 
pacitate him  from  work.     Farley  v.  Railway,  81. 

4.  Where  plaintiff  was  carried  a  mile  beyond  her  station  and  put  off  the 
train  In  a  snowstorm,  the  fact  that  the  railway  company  had  no  notice  that 
she  was  then  and  had  been  all  her  life  of  delicate  health,  and  that  she  was 
without  sufficient,  wraps  and  heavy  clothing  to  withstand  the  storm,  will  not 
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absolve  the  company  from  liability  for  the  entire  Injury  occasioned  by  Its 
negligence.    Railway  v.  Williams,  100. 

5.  Where  the  defendant  had.  on  cross-examination,  developed  the  fact 
that  no  physician  had  been  called  to  attend  plaint  ff,  it  was  admissible  for 
plaintiff  to  show  that  she  and  her  father  were  too  poor  to  employ  a  physi- 
cian.    Id. 

6.  It  being  shown  that  plaintifTs  injuries  were  permanent,  mortality 
tables  were  admissible  to  show  the  life  expectancy  of  one  of  her  age  and 
sex,  although  such  tables  were  based  on  experience  with  Insurable  subjects, 
people  of  average  health,  and  pla'ntlffs  general  health  was  such  that  she 
could  not  obtain  Insurance.  Such  matter  went  to  the  weight  and  not  the 
admissibility  of  the  evidence.     Id. 

7.  Defendant  company,  needing  to  have  some  underground  oil  tanks  put 
in,  let  the  work  to  an  Independent  contractor.  The  work  necessarily  required 
an  excavation  in  a  public  street,  and  such  excavation  having  been  left 
unguarded  at  n'ght  by  the  contractor,  plaintiff  fell  therein  and  was  injured. 
Defendant  exercised  no  control  over  the  actual  work,  and  did  not  know 
that  the  excavation  was  left  unguarded.  Held,  that  defendant  was  liable 
for  the  injury,  since  it  could  not  knowingly  set  in  operation  causes  thus 
dangerous  to  others  without  taking  all  reasonable  precaution  to  anticipate, 
obviate  and  prevent  such  probable  consequences.     Mill  Co.  v.  Anderson,  105. 

8.  Defendant  having  authorized  and  caused  the  excavat'on  to  be  made 
In  a  public  street,  thereby  necessarily  rendering  public  travel  dangerous 
by  reason  of  the  work  itself  and  not  merely  the  negligent  manner  of  its 
performance,  public  policy  forbids  that  it  should  avoid  responsibility  for 
the  consequences  naturally  to  be  apprehended  in  the  course  of  the  work 
by  committing  it  to  an  independent  contractor.     Id. 

9.  Where  the  defect,  obstruction  or  fault  Is  purely  collateral  to  the  work 
contracted  to  be  done,  and  is  the  result  entirely  of  the  wrongful  act  of  the 
independent  contractor  or  his  workmen,  the  employer  should  not  be  held 
liable,  because  such  act  is  not  to  be  anticipated  by  him.    Id. 

10.  Charge  held  to  properly  state  the  rule  as  to  the  measure  of  damages 
for  personal  injury  to  a  minor,  and  as  not  subject  to  the  objection  that  it 
authorized  the  assessment  of  damages  to  ensue  prior  to  his  majority  and 
recoverable  only  by  h's  parent.     Id. 

11.  The  court  properly  refused  a  charge  directing  the  Jury  to  allow  for 
such  results  only  as  appeared  from  the  preponderance  of  the  evidence 
reasonably  certain  to  ensue  in  the  ordinary  course  of  nature,  as  this  would 
mean  such  results  as  would  follow  beyond  a  reasonable  doubt,  and  it  is  only 
required  that  the  evidence  should  show  a  reasonable  probability  of  the 
occurrence  of  future  ill  effects  of  the  injury.    Id. 

12.  A  charge  that,  "on  the  issue  of  contributory  negligence  the  burden  of 
proof  is  on  the  defendant,  and  unless  the  jury  believe  by  a  preponderance 
of  the  evidence  that  plairtiff  was  guilty  of  negligence  causing  or  con- 
tributing to  cause  his  injuries,  they  will  And  that  he  was  not  guilty  of 
such  negligence,"  is  not  so  worded  as  to  suggest  the  idea  that  the  jury 
were  probably  misled  into  the  bel'ef  that  they  were  to  look  only  to  the  evi- 
dence introduced  by  the  defendant  upon  this  issue,  and  is  not,  under .  the 
facts  of  this  case,  obnoxious  to  the  rule  announced  in  Railway  v.  Hill,  95 
Texas,  629,  as  to  when  the  burden  of  proof  is  not  on  the  master  as  to  show- 
ing contributory  negligence.     Id. 

13.  One  suffering  rupture  through  another's  negligence  is  not  precluded 
from  recovering  the  damage?  caused  thereby  because  he  was  physically 
susceptible  to  that  injury.     Railway  v.  Butshek,  104. 

14.  In  an  action  of  damages  for  personal  injury  to  a  boy  It  was  com- 
petent to  prove  that  he  was  obedient,  industrious,  economical  and  sober, 
and  that  he  did  not  use  intoxicants  or  tobacco,  as  relating  to  the  issue  of 
his  probable  earning  capacity  and  h's  continuity  or  expectation  of  life,  but 
his  moral  character  in  a  purely  ethical  sense  was  not  relevant  to  the  issues. 
Mill  Co.  v.  Anderson,  229. 

15.  A  verdict  for  $15,000  for  permanent  personal  injuries  to  a  railroad 
switchman,  26  years  old  and  earning  $90  per  month,  resulting  in  breaking 
the  bones  of  one  leg,  rendering  it  shorter  than  the  other,  attended  with 
much  suffering,  and  putting  him  on  crutches  from  the  date  of  the  Injury 
until  the  trial,  eleven  months  thereafter,  is  held  not  excessive.  Railway  v. 
Stinson,  285. 

16.  A  general  allegation  in  a  pet'tion  that  plaintiff  was  injured  internally 
was  sufficient  to  admit  proof  of  injury  to  the  womb  in  the  absence  of  a 
special  exception  to  the  petition  requiring  her  to  set  out  more  definitely 
her  injuries.  International  &  G.  N.  Ry.  Co.  v.  Beasley,  9  Texas  Civ.  App.. 
£69,  distinguished.     Electric  Co.  v.  McDade,  497. 
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17.  Testimony  of  a  witness,  who  had  qualified  as  an  expert,  that,  unless 
plaintiff  underwent  an  operation  which,  in  his  opinion,  would  be  very  dan- 
gerous, her  injuries  would  probably  shorten  her  life  expectancy  one-half, 
is  not  open  to  the  objection  that  it  was  a  mere  conclusion  of  the  witnes.     Id. 

18.  Evidence  considered  and  held  to  support  Judgment  for  personal  injuries 
by  being  struck  by  a  street  railway  car,  where  the  motorman  discovered 
plaintiffs  peril  but  did  not  use  ordinary  care  to  stop  the  car  in  time  to 
prevent  injury,  though  plaintiff  may  have  been  guilty  of  negligence  in  going 
upon  the  tracks  in  front  of  the  car.    Railway  v.  Hanna,  608. 

19.  Though  a  motorman  did  not  know  of  plaintiffs  deafness  he  should 
have  used  ordinary  care  to  prevent  injury  by  checking  the  car  when  be  saw 
that  plaintiff  took  no  heed  of  his  warnings.    Id. 

Petition. 
Copy  of,  to  be  served  with  citation.     See  Citation,  2. 

Plea. 

Setting  up  receivership— verification  of.     See  Receivership,  1. 

Plea  in  Abatement. 
As  to  necessary  parties  in  tax  suit.    See  Taxes,  2. 

Pleading. 

Answer  makes  issue,  the  law  supplying  a  general  den'al  to  it  for  plaintiff. 
See  Agency,  2. 

What  required  of  intervenor.     See  Trespass  to  Try  Title,  3,  4. 

Mistake  in  name  of  a  grantee.     See  Trespass  to  Try  Title,  3. 
•    Interposed  merely  for  delay.     See  Practice  in  Trial  Court. 

Necessity  for — recovering  premiums  paid.     See  Life  Insurance,  4. 

New  matter  'n  county  court.     See  Appeal  to  County  Court. 

Mav  be  given  in  evidence.     See  Easement,  3. 

Charge  must  conform  to.     See  Master  and  Servant,  5. 

Negativing  Jurisdiction.     See  Venue,  2. 

Special  damages — mental  anguish.     See  Telegraphs,  6. 

Answer  setting  up  receivership.     See  Receivership,  2. 

Specify'ng   injuries.     See  Personal   Injury,    16. 

See.  al^p.  Carriers  of  Freight.  6;  Connecting  Carriers;  Contributory  Neg- 
ligence. 3;  Judgment,  13;  Homestead,  7;  Practice  in  Trial  Court.  1;  Receiver- 
ship, ?. 

1.  In  an  action  for  personal  injuries  plaintiff's  petition  set  forth  the  in- 
juries, sickness  and  suffering  resulting  from  her  having  been  put  off  a  train 
in  a  snowstorm,  and  also  alleged  that  pus  had  been  caused  to  form  in 
and  near  the  bone  behind  her  ear  which  might  require  an  exceedingly 
dangerous  and  painful  operation  to  be  performed  such  as  might  result  in 
her  death.  The  charge  did  not  submit  such  matter  to  the  jury  as  an 
element  of  damages.  Held,  that  an  objection  to  the  pleading  as  being  of 
matters  conjectural  and  uncertain,  and  as  calculated  to  prejudice  the  minds 
of  the  jury,  was  not  well  taken,  and  that  such  averments  might  be  con- 
strued merely  as  descriptive  of  pla'ntiff's  injuries.    Railway  v.  Williams,  100. 

2.  Where  the  original  petition  in  an  action  on  an  account  for  goods 
sold  alleged  that  for  the  articles  mentioned  therein  as  sold  "defendant 
undertook  and  p.  greed  to  pay  plaintiff  the  sums  of  money  as  shown  by 
said  account"  an  amended  petition  alleging  in  lieu  thereof  that  the  ar- 
ticles were  sold  and  delivered  under  a  contract  between  plaintiff  and 
defendant  that  the  same  should  be  paid  for  on  the  first  day  of  January* 
1901.  d'd  not  set  up  a  new  cause  of  action  so  as  to  let  In  a  plea  of  limita- 
tions by  reason  thereof.  The  amendment  did  not  set  up  a  new  promise 
subsequently  made,  but  merely  corrected  the  allegation  of  the  original 
promise.     Burton-Lingo  Co.  v.  Beyer,  276. 

3.  In  an  amended  petition  pleading  negligence  generally  plaintiff  may 
prove  the  particular  acts  of  negligence  alleged  In  the  original  petition;  such 
amendment  is  not  subject  to  demurrer  on  the  ground  that  it  introduces  a 
new  cause  of  action,  barred  by  limitation,  since  it  can  not  be  assumed,  in 
advance,  that  evidence  will  be  introduced  of  negligence  not  or'ginally  alleged. 
Traction  Co.  v.  Williams,  872. 

4.  A  general  allegation,  by  an  Injured  passenger,  of  negligence  by  the 
carrier,  is  sufficient;  nor  does  the  fact  that  he  knows  the  particular  negli- 
gence causing  the  injury  and  has  originally  alleged  ?t  specifically  change 
the  rule  or  prevent  him  from  amending  and  pleading  negligence  generally.    Id. 

5.  It   Is   generally   true   that    an   allegation    of   a   duty    owing,    negligent 
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failure  to  perform  it,  and  damage  proximately  resulting  therefrom,  is  good 
on   general   demurrer.     But   this   rule   no    longer   applies    when    the    pleader 

alleges  the  specific  fact  by  which  the  field  of  his  proof  will  be  limited,  or 
when  it  is   plain  from  the  entire   petition   that   the  general   allegations  are 

but  conclusions  of  the  pleader  from  the  specific  facts  stated.  Prokon  v. 
Railway,  520. 

Pleading  and  Charge. 

Pleading  In  general  terms  (contributory  negligence)  held  to  warrant  charge 
in  submitting  the  issues  specifically.    See  Contributory  Negligence,  3,  4. 

Pleading  and  Proof. 

Proof  of  negligent  facta  different  from  those  alleged.     See  Telegraphs,  9. 

Proof  of  mistake  in  name,  without  pleading  it.    See  Trespass  to  Try  Title,  6. 

Description  of  fnjurles.     See  Personal  Injury.  16. 

Where  in  an  action  for  personal  injuries  plaintiff's  petition  did  not 
specifically  allege  the  value  per  month  of  her  services  before  the  injury, 
but  did  show  that  they  had  been  valuable,  and  that  the  Injury  had  perma- 
nently disabled  her,  and  claimed  damages  for  permanent  inability  to  per- 
form future  labor,  this  was  sufficient  to  admit  evidence,  over  objection,  of 
the  value  per  month  of  her  services  before  the  injury,  there  being  no  excep- 
tion to  the  pleading  because  of  the  failure  to  specifically  allege  the  value 
of  such  services.     Railway  v.  Bowman,  98. 

Possession. 

See  Adverse  Possession.  * 

Of  vacant  public  land.     See  Trespass  to  Try  Title.  2. 

For  ten  yenrs    of  town  lot.     See  Limitations,  3. 

Of  land  under  parol  gift.     See  Statute  of  Frauds.  1-3. 

Power  of  Attorney. 

Operating  as  conveyance  of  half  Interest  for  recovering  land.  See  Innocent 
Purchaser,  1. 

See,  also,  Evidence,  8. 

Practice  in  Trial  Court. 

See  Trial;   Argument  of  Counsel;   Costs,  2. 

Discretion  in  appointing  stenographer  in  attorney's  employ.  See  Stenog- 
rapher, 1. 

Obstructive  pleading.  Interposed  merely  for  delay  or  postponement,  will 
not  be  countenanced.  In  striking  out  the  supplemental  answer  In  this  case 
the  tr'al  court  did  not  abuse  its  discretion.    Railway  v.  Galliher,  126. 

Practice  on  Appeal. 

See  Assignment  of  Error;  Bill  of  Exceptions;  Fundamental  Error;  Hearsay; 
Statement  of  Facts. 
Complaint  as  to  costs  to  be  first  made  below.     See  Costs. 
So.  as  to  objections  to  evidence.    See  Evidence,  13. 
As  to  certifying  Incidental  question  In  advance.    See  Receivership,  9. 

1.  Only  the  grounds  set  forth  in  the  bill  of  exceptions  for  the  exclusion 
of  ev'dence  will  be  considered  on  appeal,  although  other  grounds  be  em- 
bodied in  the  assignments  of  error.    Insurance  Co.  v.  Gibbs.  131. 

2.  Motion  for  new  trial  raising  no  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  such  an  objection  comes  too  late  when 
raised  for  the  first  time  in  the  appellate  court.    Valentine  v.  Sweatt.  135. 

3.  When  there  is  no  evidence  to  susta'n  a  judgment  the  Court  of  Civil 
Appeals  may  render  judgment  for  the  appellant,  or  may  reverse  and 
remand  as  it  may  deem  best.  If  the  evidence  is  conflicting,  but  a  strong 
preponderance  of  it  is  against  the  judgment,  the  only  proper  •disposition  of 
the  case  is  to  reverse  the  judgment  and  remand  the  cause.  Wetz  v. 
Schneider,  201. 

4.  In  order  that  the  ruling  of  the  trial  court  in  refusing  a  motion  to 
w'thdraw  a  case  from  the  jury  trying  it  and  submit  it  to  another  or  con- 
tinue may  be  revised,  a  proper  bill  of  exceptions  to  the  action  of  the  court 
must  be  taken.     Railway  v.  Klaus,  492. 

5.  An  exception  noted  in  an  order  refusing  a  motion  can  not  take  the 
place  of  a  bill  of  exceptions  showing  all  the  facts  on  which  the  court  acted, 
though  the  motion  was  supported  by  affidavit  which  the  record  does  not 
show  to  ha^e  been  controverted.     Id. 

34  Cvil— 44. 
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Predicate. 
BV>r  impeaching  witness.    See  Evidence,  17. 

Preponderance  of  Evidence. 
Charge  need  not  define  the  term.     See  Charge,  14. 

Presumption. 
Of  notice  of  deed  in  chain  of  title.    See  Notice,  2. 
Upon  presumption,  not  Indulged.    See  Master  and  Servant,  6. 
From  possession,  is  rebuttable.     See  Adverse  Possession,  2. 
That  land  was  duly  inventoried.    See  Administrator's  Deed,  2. 
Of  good  faith  from  lapse  of  time.    See  Innocent  Purchaser,  4. 
In  favor  of  Judgment  for  taxes.    See  Sale  for  Taxes,  2. 
As  to  law  of  another  State.    See  Law  of  Another  State,  1. 
In  favor  of  verdict.    See  Purchaser  in  Good  Faith,  2. 

Principal  and  Agent. 

See  Agency. 

1.  Where  a  machinery  company  sold  plaintiff  a  thresher,  with  an  agree- 
ment to  send  a  man  to  put  it  in  operation  and  did  send  its  State  agent 
for  that  purpose,  his  admissions,  as  testified  to  by  plaintiff  and  made  at  the 
time  of  the  effort  to  put  the  thresher  in  operation,  to  the  effect  that  the 
machinery  was  defective  and  not  what  was  contracted  for.  were  admissible 
in  evidence  against  the  company.    Standifer  v.  Aultman  Co.,  160. 

2.  The  principal  is  bound  by  the  act  of  his  agent  only  where  the  agent 
performing  the  act  assumes  to  act  for  his  principal.  Cotton  Oil  Co.  V. 
Bank,  551. 

3.  The  treasurer  of  an  oil  company,  having  authority  to  execute  prom- 
issory notes  for  it,  attached  to  a  note  of  the  company  to  a  banking  firm  of 
which  he  was  a  member  the  stenc'led  signature  of  the  company,  forging 
thereto  the  name  of  the  company  manager  as  the  agent  by  whom  it  was 
executed,  and  had  it  attested  by  the  secretary  of  the  company  with  its  seal 
and  discounted  by  an  innocent  purchaser,  appropriating  the  proceeds  without 
giving  the  company  credit.  Held,  that  the  oil  company  was  not  bound  on 
the  note  by  his  act  in  affixing  with  his  own  hand  the  signature  of  sucji 
company  by  reason  of  the  fact  that  he  had  authority  to  issue  negotiable 
paper  for  it,  since  he  assumed  to  act  in  the  matter  for  the  bank  and  not  for 
such  oil  company.     Id. 

4.  Where  the  principal  has  clothed  his  agent  with  power  to  do  an  act 
upon  the  existence  of  some  extrinsic  fact  peculiarly  within  the  knowledge 
of  the  agent  and  of  the  existence  of  which  the  execution  of  the  power  is  in 
itself  a  representation,  a  third  person  dealing  witn  such  agent  in  entire  good 
faith,  pursuant  to  such  apparent  power,  may  rely  upon  the  representation 
and  the  principal  is  estopped  to  deny  its  truth  to  his  prejudice.    Id. 

Promissory   Note. 
See  Notes;  Forged  Note;  Negotiable  Instrument. 

Proximate   Cause. 

Contributory  negligence  must  be.  in  order  to  defeat  recovery.  See  Charge. 
1;  Contributory  Negligence,  6;   Master  and  Servant,  3. 

Because  the  plaintiff  may  have  known  of  the  danger  of  using  a  hand  car 
without  a  brake  he  did  not  take  the  risk  of  the  negligence  of  the  defendant 
in  erecting  an  obstmct'on.  To  have  relieved  the  defendant  in  this  instance 
the  use  of  the  defective  car  must  have  been  the  direct  cause  of  the  injuries 
whitout  which  the  accident  would  not  have  happened  and  the  injuries  the 
proximate  result  thereof.  Requested  charge  was  properly  refused  because 
it  ignored  the  alleged  neglierence  of  defendant  in  the  erection  of  the  obstruc- 
tion.    Railway  v.  Kelley,  21. 

Public  Domain. 

Possession  of  for  ten  years  as  defense  against  prior  unpatented  location. 
See  Limitations.  1. 

Possession  of,  by  naked  trespasser  raises  no  inference  of  title.  See  Trespass 
to  Try  Title,  2. 

Public  Road. 
Not  established  Tt>y  a  Judgment  for  a  way  of  necessity.    See  Easement,  4. 
By  long  continued  use.     See  Railroads,  9. 
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Purchaser  in  Good  Faith.  \ 

See  Innocent  Purchaser. 

1.  It  was  not  error  for  the  charge  to  define  a  purchaser  In  good  faith, 
entitled  to  recover  for  the  value  of  improvements  placed  by  him  on  land, 
as  "one  who  not  only  supposes  himself  to  be  the  true  owner,  but  who  la 
ignorant  that  his  title  is  contested  by  a  person  claiming  a  better  title,"— 
other  parts  of  the  charge  correctly  applying  the  law  to  the  facts.  O'Mahoney 
v.  Flanagan,   244. 

2.  Where  in  trespass  to  try  title  the  evidence  shows  the  rental  value  of 
the  land  to  be  $125,  and  the  value  of  improvements  made  thereon  by 
defendant  to  be  $125,  and  the  verdict  simply  finds  for  the  plaintiffs,  Lt  will 
be  presumed  that  the  jury  offset  the  rents  against  the  improvements.    Id. 

Putting  on 'inquiry. 

Mere  suspicion  of  fraud  not  enough  for.    See  Sale  in  Fraud  of  Creditors,  3. 

Quitclaim. 

Conveyance  of  "all  right,  title  interest  and  claim,"  held  a  quitclaim.  See 
Innocent  Purchaser,  7. 

Question  of  Law. 

The  legal  effect  of  a  deed.     See  Deed,  8. 

Railroads. 

See  Carriers  of  Freight;  Carriers  of  Passengers;  Cattle  shipment;  Con- 
necting Carriers;  Condemnation  of  Land;  Crossings;  Foreign  Railway;  Re- 
ceivership, 4;   Negligence,  4,  8,  11. 

Admissions  by  train  conductor.     See  Admissions. 

1.  Evidence  of  traveler  on  h'ghway  in  a  wagon  struck  by  a  train  at  a 
railway  crossing  considered  and  held  sufficient  to  support  a  recovery  involv- 
ing a  finding  of  due  care  on  his  part.    Railway  v.  Ives,  49. 

2.  Evidence  of  circumstances,  the  extent  to  which  the  view  was  obstructed, 
and  the  comparative  speed  .of  the  train  and  of  plaintiff's  wagon  considered, 
and  held  not  to  so  conclusively  disprove  his  statement  that  he  looked  for 
the  approaching  train  without  discovering  it  as  to  require  a  reversal  of  a 
verdict  In  his  favor.     Id. 

3.  The    railway    company    is   required    to   exercise    the    utmost    care    for 

the  safety  of  its  passengers,  and  in  view  of  the  fact  that  it  has  the  right  to 

fence  *ts  right  of  way,  if  this  is  not  done  the  fact  that  derailment  is  caused 

by  contact  with  an  animal  is  one  which  may  be  looked  to  in  ascertaining 

whether  or  not  the  carrier  has  exercised  due  care.    Railway  v.  Thompson,  67. 

4.  When,  by  the  derailment  of  the  train  a  passenger  is  injured,  a  prima 
facie  case  of  negligence  is  made  out  which  ent'tles  him  to  recover  unless 
it  is  rebutted.     Id. 

5.  A  railroad  section  foreman  and  his  hands  engaged  in  using  a  push  car 
to  convey  ballast  along  the  track  for  repairing  it  are  "engaged  in  operating 
a  car"  within  the  meaning  of  the  fellow  servants  act  mak'ng  railway  com- 
panies liable  for  injuries  resulting  from  the  negligence  of  a  fellow  servant. 
Sayles'  Civ.  Stats.,  art.  4560f.     Seery  v.  Railway,  89.   • 

6.  It  was  immaterial  that  at  the  time  of  the  injury  the  push  car  was 
beside  the  track  and  stationary,  where  the  injury  occurred  in  an  attempt  to 
put  it  on  the  track  for  use  in  conveying  ballast.    Id. 

7.  Where  the  negligence  upon  which  plaintiff  sought  to  recover  lay  in 
the  fact  that  the  feet  of  the  men  assisting  him  in  placing  the  push  car 
on  the  track  slipped,  thereby  causing  the  car  to  fall  and  run  back  on  h*m, 
and  there  was  no  evidence  that  the  men  failed  to  exercise  ordinary  care  in 
placing  their  feet,  the  court  properly  instructed  a  verdict  for  defendant.     Id. 

8.  The  railway  company  was  not  negligent  in  failing  to  notify  plaint'nT 
of  the  weieht  of  the  push  car  furnished  him,  where  plaintiff  was  an  experi- 
enced track  foreman,  familiar  with  the  use  of  push  cars,  and  the  size,  con- 
struction and  mater'al  of  the  car  furnished  him  were  open  to  his  observation, 
and  his  injuries  must  be  held  the  result  of  risks  naturally  and  ordinarily 
incident  to  his  employment.     Id. 

9.  Where  plaintiffs  team,  while  she  was  driving  along  the  road,  were 
frightened  by  a  car  negligently  left  in  an  unusual  postion  near  a  crossing, 
it  was  immaterial,  as  to  the  liability  of  the  defendant  railway  company, 
that  the  road  had  never  been  established  as  a  public  road  by  the  commis- 
sioners court  nor  became  such  by  dedication  or  prescription,  where  it  had 
become  public  by  long  continued  use  with  the  knowledge  and  consent  of  the 
company.     Railway  v.  Bowman,  98. 

10.  Nor  did  the  fact  that  plaintiff  might  have  reached  her  destination 
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by  a  different  route  and  over  a  legally  established  public  road  affect  the 
defendant's  liability.     Id. 

11.  Evidence  considered  and  held  sufficient  to  support  a  verdict  of  recovery 
for  cotton  burned  on  the  ground  that  fire  was  negligently  communicated 
from  the  locomotive  of  defendant  railway,  though  the  circumstances  proven 
(escape  of  sparks)  occurred  two  and  a  half  hours  before  the  fire  was  dis- 
covered.    Railway  v.  Beard,  188. 

12.  A  charge  holding  a  railway  company  liable  absolutely  for  destruction 
of  cotton  placed  on  its  platform  if  set  on  Are  from  *ts  locomotives,  was 
erroneous,  in  a  case  presenting  the  issue  as  to  the  owner's  contributory 
negligence  in  exposing  it  to  fire  by  placing  it  there,  though  a  special  charge 
relieving  from  liability  in  case  of  the  owner's  contributory  negligence  was 
given.     Id. 

13.  A  charge  that  it  is  the  duty  of  those  operating  railroad  trains  to 
exercise  ordinary  care  to  avoid  injury  to  persons  on  the  track  applies  al'ke 
to  trespassers  and  those  lawfully  on  the  track,  and  a  special  charge  defining 
trespessers  and  licensees  Is  not  necessary.     Smith  v.  Railway,  209. 

14.  Where,  by  public  use  and  acquiescence  on  the  part  of  a  railroad 
company,  its  track  has  become  a  thoroughfare  for  pedestrians,  this  license 
extends  only  to  the  use  of  the  track  as  a  highway,  and  persons  who  sit  .or 
sleep  on  such  track  are  trespassers  and  guilty  of  the  grossest  negligence, 
and  the  only  duty  which  those  operating  the  train  owe  to  them  is  to  use 
every  means  in  their  power  to  prevent  injury  after  discovering  their 
perilous  position.     Id. 

15.  Under  the  constitutional  and  statutory  provisions  in  this  State  declar* 
ing  ra'lroads  to  be  public  highways  and  all  railroad  companies  common 
carriers,  and  providing  that  they  shall  not  in  any  manner,  by  special  contract 
or  otherwise,  limit  or  restrict  their  liability  as  it  exists  at  common  law. 
a  railroad  company  can  not  escape  liability  for  personal  injury  resulting 
from  its  own  negligence  to  a  newsbov  serving  on  Its  trains,  by  virtue  of  a 

provision  in  a  contract  made  by  It  with  the  news  company,  and  also  in  the 
contract  made  by  the  news  company  with  the  newsboy  (a  minor)  and  with 
his  father,  exempt'ng  the  railroad  company  from  liability  for  injury  received 

while  riding  on  the  trains  in  such  service.  Const.,  art.  10,  sec.  2;  Rev.  Stats., 
arts.  319,  320,  4540.    Railway  v.  Fenwick,  222. 

16.  Where  a  railway  company  undertakes  to  transport  a  person  the 
relation  of  carrier  and  passenger  exists  between  them,  and  this  whether  the 
carrier  receives  an  agreed  compensation  for  the  transportation  of  such 
person,  or  is  compensated  therefor  by  the  charge  for  the  car  or  for  trans- 
portation of  the  property  of  wh'ch  such  person  has  charge,  or  receives 
no  compensation  whatever  for  carrying  such  person.  If  the  railway  com- 
pany undertakes  the  transportation  of  the  person  at  all,  it  does  it*  in  the 
capacity  of  a  common  carrier.     Id. 

17.  In  an  action  against  a  railroad  company  for  injury  to  a  child  20 
months  old,  struck  by  a  train  while  wandering  on  the  track,  it  was  not 
error  for  the  court  to  charge  that  it  is  the  duty  of  the  agents  and  servants 
of  a  railroad  company  to  use  ordinary  care  to  discover  infants  of  tender 
years  who  may  be  on  or  near  the  track  In  front  of  the  train,  by  keeping  a 
reasonable  lookout  for  that  purpose;  and  objection  to  the  charge  on  the 
ground  that  the  child  was  a  trespasser  and  no  duty  arose  in  relation  to 
it  unless  its  danger  was  known  or  should  have  been  anticipated,  was  not 
tenable.    Railway  v.  Hammer.  354. 

18.  As  there  was*  no  other  way  to  use  ordinary  care  in  this  Instance 
except  by  keeping  a  lookout,  and  as  it  was  the  duty  of  those  in  charge  of 
the  train  to  keep  such  lookout,  the  failure  to  do  so  was  negligence  per  se, 
and  the  court  did  not  err  In  so  charging.    Id. 

19.  A  charge  that  the  degree  of  care  In  keeping  a  lookout  would  "vary 
as  the  known  probab'lities  of  danger  may  vary  along  different  portions 
of  the  road  on  which  the  train  is  being  run,"  might  have  been  omitted, 
but  was  not  calculated  to  injure  the  defendant,  and  does  not  convey  the 
Idea  that  the  care  to  be  used  is  other  than  ordinary  care.    Id. 

20.  The  court  properly  refused  a  requested  charge  which  excluded  from 
the  consideration  of  the  Jury  the  issue  of  negligence  as  to  keeping  a  proper 
lookout  and  confined  them  to  the  'ssue  of  discovered  peril.  Defendant  was 
liable  If  its  train  operatives  failed  to  use  ordinary  care  to  discover  the 
child  on  the  track,  though  it  was  at  a  place  where  one  would  not  ordinarily 
be  expected  and  was  not  at  a  crossing.    Id. 

21.  It  was  not  error  for  the  court  to  charge  that  it  is  the  duty  of  those 
in  charge  of  a  railroad  train,  when  they  discover  an  'nfant  of  tender 
years  upon  or  near  the  track  in  front  of  the  train,  to  immediately  resort  to 
all   the   means   at   their  command   to   stop   the   train   before  it  reaches  the 
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child,  the  court  having:  Instructed  elsewhere  In  the  charge  that  such  opera- 
tives were  required  to  use  ordinary  care  and  effort  to  stop  the  train  byl 
the  use  of  the  means  at  the'r  command.  Because  of  the  child's  tender 
years,  no  presumption  arose  that  she  would  leave  the  track  before  the  train 
reached  her.     Id. 

22.  In  an  action  for  injury  caused  by  sparks-  from  a  railroad  engine 
striking  plaintiff  in  the  eye  while  he  was  on  the  platform,  waiting  to  take  a 
train,  it  was  error  for  the  court  to  charge  that  a  failure  of  the  defendant 
company  to  have  its  engine  equ'pped  with  a  spark-arrester,  such  as  was 
considered  among  the  best  by  practical  railroad  men.  and  to  keep  It  in 
good  order,  was  negligence,  since  this  placed  on  defendant  the  absolute 
duty  of  so  equipping  and  keeping  its  engine,  instead  of  that  of  using  a  high 
degree  of  care  in  the  matter,  the  quest'on  of  negligence  in  this  respect,  or 
in  other  cases,  being  one  for  the  Jury.     Railway  v.  Mitchell,  394. 

23.  Section  1,  chapter  25,  page  214,  Acts  of  Twenty-sixth  Legislature, 
providing  for  venue  of  suit  for  damages  to  property  shipped  over  lines  of 
two  or  more  railwavs  within  the  State,  authorizes  such  suit  to  be  brought 
against  one  or  all  in  any. county  into  which  either  extends,  and  applies  to 
an  action  for  injury  to  live  stock  where  the  shipper  accompanied  the  ship- 
ment.    Railway  v.  Murtlshaw,  447. 

24.  The  act  regulating  venue  in  suits  against  connecting  lines  of  railway 
in  this  State  (26th  Leg.,  chap.  25,  sec.  1,  p.  214)  applies  where  the  shipment 
extends  over  lines  beyond  the  State,  and   Is  not.  in  so  doing,  an  unlawful 
regulation  of  interstate  commerce  by  the  State.    Id. 

25.  Verdict  for  recovery  of  damages  for  injury  to  child  at  a  ra'lway 
crossing  sustained  on  negligence  in  backing  train  without  warning.  Rail- 
way v.  Hall,   535. 

Ratification. 
By  wife  of  husband's  lease  of  her  land.     See  Lease,  3. 
Of  forged  corporation  note.     See  Forged  Note,  1. 

Rebuttal  Evidence. 
See  Evidence,  18;   Personal  Injury,  5. 

Receivership. 

-  1.  A  plea  in  answer  to  an  action  for  injuries  resulting  in  death,  setting 
up,  as  a  defense,  that  the  road  was  operated  by  a  receiver  at  the  time  the 
injuries  were  inflicted,  need  not .  be  verified  by  affidavit.  Adams  v.  Rail- 
way,   413. 

2.  A  plea  that  a  railway  company  sued  for  personal  injuries  was  operated 
at  the. time  by  rece'vers  appointed  by  a  court  of  competent  jurisdiction  and 
who  had  qualified  under  such  appointment,  was  sufficient  though  the  appli- 
cation for  receivers  and  their  bond  was  not  set  out.     Id. 

3.  The  burden  was  on  plaintiff  seeking  to  hold  a  railway  company  liable 
for  injuries  inflicted  during  Its  operation  by  rece'vers  on  the  ground  that 
they  were  collusively  appointed,  to  establish  that  fact.  Texas  &  P.  Ry.  Co. 
v.  Gay,   86  Texas,  571,  followed.     Id. 

4.  A  railway  company  is  not  liable  under  article  16.  section  26  of  the 
Constitution  and  articles  2901  and  2903,  Revised  Statutes,  for  exemplary 
damages  on  account  of  gross  negligence  of  a  rece'ver  operating  its  road, 
where  It  is  not  liable  for  actual  damages.     Id. 

5.  Proceedings  subsequent  to  the  appointment  of  a  receiver,  on  which 
his  removal  was  sought,  are  irrelevant  to  the  issue  as  to  whether  his  original 
appointment  was  conclusive.     Id. 

6.  Complainants  who  were  owners  of  1-244  part  of  the  stock  of  a  corpo- 
ration chartered  in  Indiana  for  the  purpose  of  purchas'ng  and  dealine  in 
lands  and  town  lots  In  the  southwestern  part  of  the  United  States,  applied 
for  the  appointment  of  a  receiver,  alleging  fraud  in  the  organization  of 
the  corporation  and  the  management  of  Its  business  and  a  departure  from 
its  original  purpose;  that  It  had  never  obtained  a  perm't  to  do  business  in 
Texas,  but  had  acquired  lands  In  Texas,  the  proceeds  of  which  were  bolng 
misappropriated  and  for  which  purchase  money  was  due  by  the  corporation, 
and  which  were  subject  to  forfeiture  by  the  State  and  appropriation  by 
trespassers,  etc.  Held,  insufficient  to  warrant  the  appointment  of  a  reco'ver. 
as  not  showing  that  such  aopointment  was  reasonablv  necessary  to  the 
right  and  leeal  relief  of  the  complainants.     Am.  Colony  Co.  v.  Schiller,  560. 

7a  t%,-»  r-r.~nr~qtl"n  h*><nsr  p  fo^!<rn  -^e,  with  charter  nowevs  not  shown 
to  contravrne  the  laws   of  this   State,   the  Texas   courts   are   without   power 
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to  Bubject  to  control  the  corporation  itself  or  its  managing  directors  or  any 
of  Its  property  save  the  lands  s'tuated  in  Texas.     Id. 

8.  Complainants  have  a  legal  remedy,  though  their  title  in  the  lands  be 
only  an  equitable  one,  by  suit  for  partition  of  the  lands,  with  sequestration, 
if  desired;  or  by  informing  the  Attorney-General  of  the  alleged  'Uegal 
status  of  the  corporation's  ownership  of  the  lands,  suit  may  be  brought  for 
forfeiture  and  for  sale  of  the  lands  and'  distribution  of  the  proceeds  among: 
the  stockholders  as  the  statute  directs.     Id. 

9.  The  court  of  Civil  Appeals,  having  before  it  only  the  question  of 
whether  the  action  of  the  district  judge  in  appointing  a  receiver  upon 
ex  parte  application  was  authorized  by  petitioners'  allegations,  will  not 
undertake  to  decide  questions  incidentally  arising  and  which  may  be  involved 
on  the  final  hearing  and  certify  them  in  advance  to  the  Supreme  Court.    Id. 

Recitals. 

In  a  deed,  as  putting  on  inquiry.  See  Notice,  1. 
Do  not  prove  heirship.  See  Land  Certificate.  2. 
Of  service,  in  a  judgment.    See  Citation  by  Publication. 

Recording. 

See  Chattel  Mortgage. 

The  record  of  a  deed  did  not  impart  constructive  not'ce  where  the 
recorder  neglected  to  copy  the  certificate  of  acknowledgment.  Following* 
Taylor  v.  Harrison,  47  Texas,  454.    Dean  v.  Gibson,  508. 

Reconvention. 

One  pleading  in,  has  right  to  amend.     See  Amendment.  1. 
Plea  in,  not  urged  in  justice  court.    See  Appeal  to  County  Court 

Redemption. 

See  Sale  for  Taxes,  3. 

Agreement  for,  creating  trust.     See  Trustee's  Sale,  1. 

Remand  of  Cause. 

When  cause  will  be  remanded.  See  Practice  on  Appeal,  8;  Removal  of 
County  Offtcer,  6. 

Remittitur. 
Of  item  of  recovery  allowed.    See  Carriers  of  Freight,  16. 

Removal  of  County  Officer. 

1.  A  proceeding  to  remove  a  sheriff  from  office  for  failure  to  give  bond* 
brought    In    the    name    of    the '  State    bv    an    individual    as    relator,    is    not 
subject   to   demurrer  on    the   ground   that   such   a   proceeding   can   only   be 
conducted    by    the    district    attorney    or    some    other    officer    authorized    to> 
prosecute  suits  In  the  name  of  the  State.     State  v.  Pox.  4?5. 

2.  Under  Revised  Statutes,  article  4894,  providing  that  an  office  shall  be 
deemed   vacant  when  the   person  elected   shall   neglect,   refuse  or  fail  from 

any  cause  whatever  to  g'.ve  bond  within  the  required  time  it  is  not  necessary, 
in  order  for  a  failure  to  give  bond  to  have  the  effect  of  vacating  the  office, 
that  it  should  be  negligent  failure  or  due  to  negligence.    Id. 

3.  Where  an  officer  has  done  a  lawful  act  In  declaring  another  office 
vacant,  it  is  wholly  immaterial  that  he  may  have  been  actuated  by  a  bad 
motive.     Id. 

4.  A  proceeding  under  the  statute  to  remove  a  ^ountv  officer  for  failure 
to  give  bond  does  not  depend  on  the  validity  of  an  order  of  the  commis- 
sioners court  declaring  the  office  vacant  because  of  such  failure,  and  is  not 
a  collateral  attack  on  such  order.     Id. 

5.  Where  a  county  officer  is  appointed  to  office  bv  the  commissioners 
court,  and  is  afterwards  elected  to  the  office  and  fails  to  qualify,  he  is  not 
entitled  to  hold  over  by  virtue  of  the  former  appointment  and  qualification 
thereunder.     Id. 

6.  Under  Rev'sed  Statutes,  articles  3541.  3544.  providing  that  in  pro- 
ceedings to  remove  a  county  officer  the  truth  of  the  cause  of  removal  shall 
be  established  by  the  verdict  of  a  Jury,  the  appellate  court,  in  reversing 
a  judgment  rendered  in  such  a  proceeding  In  favor  of  the  defendant,  will 
remand  the  cause,  though  the  uncontradicted  evidence  be  such  as  to  warrant 
a  Judgment  of  removal.     Id. 
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Rents. 

Offset  against  improvements  made.    See  Purchaser  in  Good  Faith,  2. 

Replevy  Bond. 
Measure  of  damages  recoverable  on.    See  Sequestration,  1. 

Repudiation. 

Of  trust— limitation  not  set  in  motion  until.     See  Partition. 
See,  also,  Contract,  4,  7. 

Reputation. 

Evidence  of  admissible.     See  Sale  in  Fraud  of  Creditors,  1. 
Proof   by,    not   admissible.     See   Damages,    6. 

Res  Adjudicata. 

1.  The  plea  of  res  Judicata  applies  not  only  to  points  upon  which  the 
court  was  actually  required  to  form  an  opinion  and  pronounce  judgment, 
but  to  every  point  which  properly  belonged  to  the  subject  of  the  allegation, 
and  which  the  parties,  exercising  reasonable  diligence,  might  have  brought 
forward  at  the  time.     Belcher  Co.  v.  Norris,   111. 

2.  N.  brought  suit  against  T.  to  recover  land  and  made  the  mortgage 
company  a  party,  seeking  to  cancel  a  lien  it  claimed  against  the  land,  and 
the  judgment  thereon  established  the  validity  of  the  lien.  Afterwards  the 
mortgage  company  brought  this  suit  to  foreclose  the  same  lien,  and  N. 
pleaded  usury  in  the  debt  secured  by  the  lien.  Held,  that  the  issue  of  usury 
was  res  judicata,  as  it  should  have  been  asserted  in  the  former  suit  attack- 
ing the  validity  of  the  lien.     Id. 

3.  A  judgment  of  foreclosure  obtained  by  the  seller  of  machinery  against 
the  purchaser  on  lien  notes  given  for  the  purchase  price  is  a  bar  to  the 
purchaser's  right  to  a  rescisson,  but  not  of  his  remedy  for  a  breach  of  war- 
ranty. Where  the  purchaser  contracted  to  pay  the  freight,  the  amount 
thereof  to  be  credited  on  his  notes  given  for  the  purchase  money,  this  was 
concluded  by  the  judgment  on  the  notes.     Standifer  v.  Aultman  Co.,  160. 

Res   Gestae. 

A  declaration  of  an  injured  party  constituting  res  gestae  may  be  proved 
by  the  party  making  it.    Railway  v.  Hall,  535. 

Res  Inter  Alios. 
See  Evidence,  8. 

Rescission. 

Of  land  contract;  suit  brought  within  four  years;  laches  no  defense.  See 
Laches. 

Of  executory  sale  of  land.     See  Executory  Contract  of  Sale,  1,  2. 

See  also  Res  Adjudicata,  3. 

In  an  action  of  trespass  to  try  title  involving  the  rescission  of  a  contract 
made  by  plaintifT,  the  equities  growing  out  of  the  transaction  are  not  to  be 
controlled  absolutely  by  the  provisions  of  the  statute  with  reference  to  the 
formal  action  of  trespass  to  try  title,  and  hence  it  was  not  error,  where 
there  was  a  judgment  for  the  plaintiff  in  such  an  action,  with  judgment  for 
defendant  for  recovery  back  of  purchase  money  paid,  for  the  court  to  allow 
interest  on  the  purchase  money,  although  interest  had  not  been  prayed  for 
or  tendered.     Slaughter  v.  Coke  Co.,  598. 

Residence. 

See  Divorce,    2. 

Respondeat  Superior. 
Held  not  applicable.     See  Personal  Injury,  7,  9. 

Resulting   Trust. 

Evidence  considered  and  held  to  support  a  recovery  of  land  on  the  theory 
that  the  purchase  money  was  furnished  by  plaintiff,  though  the  title  was 
conveyed  to  his  father.   *Keas  v.  Gordy,  310. 

Return. 

See  Sheriffs  Return. 

Failure  *to  return  execution — cfficer's  liability  for.     See  Sheriff. 
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Right  of  Way. 

Private — conveyed  by  deed  without  mention.    See  Easement,  L 

Riparian  Rights. 

Accretion  to  the  land  of  a  riparian  owner  by  alluvion  or  by  dereliction 
occasioned  by  recession  of  the  water  so  gradual  as  to  be  imperceptible  in 
its  progress,  though  perceptible  by  comparison  from  time  to  time,  belongs 
to  the  riparian  owner.  Denny  v.  Cotton,  3  Texas  Civ.  App.,  634.  State  v. 
Cattle  Co.,  460. 

Rules  of   Master. 
Requiring  servant  to  inspect.    See  Master  and  Servant,   2. 

Sale. 

Executory  sale  carrying  warranty  of  quality.     See  Warranty,  4. 
By  trustee  after  death  of  constituent.     See.   Trustee's  Deed. 
Under    execution    against    nonresident    for    costs,    held    void.    See    Judg- 
ment,  11. 

Sale  conveying  clear  of  another  lien.    See  Foreclosure,  1. 
Attorney   purchasing  at.     See  Attorney,   1. 
See  also,  Executory  Sale;    Trustee's  Sale. 

1.  A  contract  for  the  sale  of  future  crops  of  sugar  cane  to  be  raised  on  a 
farm  for  four  years,  at  a  price  to  vary  with  the  market  price  of  sugar,  "said 
cane  to  be  sound,  ripe  and  merchantable,"  was  a  warranty  of  the  quality  of 
the  cane  to  be   so  raised  and  delivered.     Ellis  v.  Riddick,   256. 

2.  A  statement,  in  an  agreement  for  sale  of  articles  to  be  thereafter  pro- 
duced, as  to  their  quality,  could  not,  as  when  used  of  things  then  in  being, 
be  considered  a  mere  representation  or  expression  of  opinion.    Id. 

3.  Evidence  considered  and  held  not  to  warrant  a  charge  that  acceptance 
of  an  article  sold  bound  the  buyer  to  the  price  promised,  in  the  absence  of  a 

#  warranty  of  quality,  because  delivery  appeared  to  have  been  complete  and 
title  to  have  passed  before  there  was  opportunity  for  inspection.    Id. 

Sale  for  Taxes. 

1.  The  citation  required  by  article  5232o,  Revised  Statutes,  to  be  pub- 
lished in  case  of  land  owned  by  nonresidents  or  unknown  owners  and  to 
be  sold  for  taxes,  is  not  invalidated  by  failure  to  give  the  date  of  filing  of 
the  suit.     Kenson  v.  Gage,  547. 

2.  A  judgment  of  a  court  of  competent  Jurisdiction  awarding  land  to  a 
purchaser  at  delinquent  tax  sale  can  not  be  attacked  collaterally  as  to  the 
sufficiency  of  proof  to  show  a  valid  assessment  of  the  property  or  sufficiency 
of  the  citation  to  the  nonresident  or  unknown  owners,  such  matters  being 
presumed   in   favor   of   the   judgment.     Id. 

3.  The  title  to  land  bought  at  sale  for  taxes  became  perfect  by  lapse  of 
the  redemption  period  and  the  purchaser  did  not  lose  his  title  by  having 
the  amount  he  paid  for  the  land  at  the  sale  credited  on  a  sum  he  had  agreed 
to  pay  to  other  claimants  of  the  land.    Id. 

4.  Where  the  intent  was  clear  to  subject  the  whole  of  a  tract  of  land 
to  sale  for  taxes,  an  assessment  stating  that  the  survey  contained  640  acres 
when  it  really  contained  706  is  not  rendered  invalid  thereby.    Id. 

Sale   in    Fraud   of  Creditors. 

See  Fraud  on  Creditors. 

1.  Where  plaintiffs  purchased  goods  of  M.  which  were  afterwards  at- 
tached by  creditors  of  M.,  on  the  ground  that  M.  was  insolvent  and  the 
sale  to  plaintifTs  made  in  fraud  of  creditors,  and  plaintiffs  sued  the  sheriff 
for  wrongful  attachment  and  conversion  of  the  goods,  the  good  faith  of 
plaintiffs  in  purchasing  the  goods  was  an  issue  in  the  case,  and  it  was 
competent  for  them  to  show  that  M.'s  reputation  for  paying  his  debts  was 
good  at  the  time  and  place  of  their  purchase.     Hooks  v.  Pafford,  516. 

2.  Where  the  sheriff  levied  on  the  goods  while  in  plaintiff's  storehouse 
and  kept  the  house  closed  for  two  -months,  it  was  error  for  the  charge  to 
make  plaintiff's  right  to  recover  the  rental  value  of  the  storehouse  for  such 
time  dependent  on  their  having  no  knowledge  of  the  fraudulent  intent  of 
M.  in  selling  them  the  goods,  as  the  sheriff  was  in  no  event  entitled  to  keep 
the  house  closed  for  any  longer  time  than  was  necescsary  to  inventory 
the  goods.     Id. 

3.  To  affect  a  purchaser  of  goods  with  notice  of  an  intent  on  the  seller's 
part  to  defraud  his  creditors,  there  must  be  something  more  than  the  pos- 
tession  of  facts   such  as  would  be  calculated  to  create  a  suspicion  of  the 
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seller's  fraud.  In  order  to  be  charged  with  notice,  the  purchaser  must  be  in 
possession  of  facts  and  circumstances  such  as  would  put  an  ordinarily  pru- 
ctent  person  on  inquiry  which  by  the  use  of  proper  diligence  on  his  part, 
would  lead  to  a  knowledge  of  such  intention.     Id. 

4.  Where,  after  plaintiffs  had  bought  the  goods  from  M.  and  taken 
possession  thereof,  certain  coal  was  delivered  to  them  which  M.  had  ordered, 
and  they  paid  the  owner  of  the  coal  therefor,  and  the  coal  was  attached 
and  converted  by  the  sheriff  acting  in  behalf  of  M.'s  creditors,  plaintiffs 
were  entitled  to  recover  the  value  of  the  coal.     Id. 

5.  Where  plaintiffs'  storehouse  was  kept  closed  by  the  sheriff  for  two 
months  after  the  levy,  and  plaintiffs  thereby  deprived  for  that  time  of  the 
value  of  their  license  as  retail  liquor  dealers,  they  were  entitled  to  recover 
the  value  of  the  license  for  such  time,  and  also  the  value  of  clerks'  hire  for 
that  period  which  they  were  compelled  to  pay.    Id. 

School  Land. 

Record  of  leases  of,  as  evidence.    See  Evidence,  6. 

1.  In  an  action  between  an  applicant  to  purchase  State  school  land  and 
one  to  whom  it  had  been  awarded,  and  in  which  the  rights  of  the  parties 
depended  on  actual  settlement,  it  was  error  for  the  court  to  define  an  actual 
settler  in  good  faith  as  being  one  who  actually  occupies  and  settles  upon 
the  land  intending  to  make  it  his,  since  the  further  purpose  to  make  a  home 
on  it  by  the  settlement  is  as  essential  as  the  settlement  itself.  Mahoney 
v.    Tubbs,    96. 

2.  A  bond  for  title  to  vacant  public  land  set  apart  for  the  school  fund, 
executed  by  one  who  has  had  the  land  surveyed  with  the  intention  to  pur- 
chase it  under  the  law  requiring  actual  settlement  and  that  the  applicant 
shall  swear  that  he  is  not  purchasing  it  for  another,  Is  void.     Id. 

3.  The  effect  of  the  law  of  1901  is  to  put  the  land  upon  the  market  for 
sixty  days  after  the  cancellation  of  a  lease,  and  after  the  expirat  on  of  that 
sixty  days  if  the  land  is  not  purchased  the  original  lessee  shall  have  the 
preference  right  for  thirty  days  to  again  lease  the  land,  failing  to  do  which 
the  land  is  again  on  the  market.  Under  the  facts  of  this  case  there  was  no 
issue  of  the  land  being  on  the  market,  and  it  was  unnecessary  to  present 
such  matter  to  the  Jury.     Valentine  v.  Sweatt,  135. 

4.  The  land  law  of  1901  provides  that  when  land  iias  once  been  classified 
and  valued  by  the  Commissioner  of  the  General  Land  Office  (as  the  land  in 
controversy  was)  on  the  expiration  of  the  lease  the  land, shall  be  on  the 
market  without  further  notice  to  the  clerk  of  the  county  court.  Such  clas- 
isflcation  and  valuation  can  be  made  during  the  life  of  the  lease,  the  land  to 
be  on  the  market  the  moment  the  lease  terminates  by  limitation  or  cancel- 
lation.    Id. 

6.  A  sale  of  State  school  land  duly  made  in  1899  to  an  actual  settler,  a 
minor  18  years  old,  Is  valid.  Following  decision  on  former  appeal,  26  Texas 
Civ.  App.,  442,  and  distinguishing  Walker  v.  Rogan,  93  Texas,  248,  and 
Adams  v.   King,   28   Texas   Civ.   App.,   17.     White  v.   Watson,   169. 

6.  Where  plaintiff  sued  in  trespass  to  try  title  to  recover  school  land  by 
virtue  of  a  rejected  application  to  purchase  It,  and  defendant's  right  de- 
pended on  his  actual  settlement  on  the  land,  it  was  error  to  admit  In  evidence 
a  certificate  of  the  Land  Commissioner,  issued  to  defendant  after  the 
rejection  of  plaintiff's  application,  certifying  that  defendant's  proor  of  oc- 
cupancy filed  in  the  Land  Office  was  sufficient.     Id. 

7.  Where  T.,  as  the  owner  of  land  other  than  school  land  under  Revised 
Statutes,  article  4218fff,  purchased  a  tract  of  school  land  from  the  State,  his 
subsequent  sale  thereof  to  another  was  valid  and  effectual,  Irrespective  of 
whether  or  not  his  vendee  became  an  actual  settler  on  the  land.  Following 
Nesting   v.    Terrell,    97    Texas,    18.     Miller   v.    Hallford,    243. 

Secondary   Evidence. 
Of  records  kept  in  train  dispatcher's  office.     See  Carriers  of  Freight,  9. 

Sequestration. 

In  an  action  by  sequestration  to  recover  personal  property  wherein  a 
replevy  bond  under  this  statute  has  been  given  for  the  property  by  the  de- 
fendant, the  measure  of  plaintiff's  damages  is  the  market  value  of  the 
property  at  the  time  of  the  trial,  where  the  question  arises  in  the  original 
proceeding,  and  not  its  market  v\l"e  at  the  time  "t  was  taken  from  plaintiff's 
possrssion  by  the  defendant.  Rev.  Stats.,  arts.  4874,  4876.  Following  Luedde 
v.  Hooper,  95  Texas,  172.     Wood  v.  Fuller,  178. 
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8ervant. 

See  Fellow  Servant;   Employer  and  Employe;    Master  and  Servant. 

Sheriffs   Return. 

1.  While  It  is  essential  that  a  sheriff's  return  upon  an  execution,  under- 
which  land  is  levied  upon  and  sold,  as  well  as  his  deed  made  by  virtue 
thereof,  should  identify  the  land  with  reasonable  certainty,  yet  every  rea- 
sonable rule  of  construction  should  be  invoked  to  ascertain,  from  the 
description  aided  by  extrinsic  evidence,  what  property  is  intended  to  be 
conveyed.     Buckner  v.  Vancleave,  312. 

2.  A  sheriff's  return  upon  execution  and  his  deed  described  the  land  levied 
on  and  sold  as  "about  1-3  of  a  league  of  land,"  giv.ng  the  county  and  gen- 
eral location,  "being  a  part  of  the  league  and  labor  granted  as  the  headright 
of  Thos  P.  Crosby,  bearing  date  September  5,  1848."  One-third  of  the  league 
and  labor  granted  to  Crosby  was  located  in  the  county  named  and  was 
patented  to  Crosby  on  the  date  mentioned,  the  remainder  of  the  league 
being  located  in  another  county.  Held  that  the  description  was  sufficient 
to  identify  the  land  so  patented.    Id. 

Sheriff. 

A  8  her  iff  who  fails  to  return  an  execution  placed  in  his  hands,  is  liable, 
under  Revised   Statutes,  article  2387,  for  the  full  amount  of  the  judgment,, 
unless  it  is  made   to   appear  that  no   injury  resulted   to   the   plaintiff;    and 
merely  showing  that  the  defendant  in  execution  was  insolvent  does  not  ab- 
solve the  sheriff  from  liability,  especially  where  there  is  evidence  tending  to- 
show  that  he  had  property  subject  to  the  execution.    Hale  v.  Beckett,  369. 

Shipper's   Order. 
Carrier's  failure  to  so  bill  freight.    See  Carriers  of  Freight,  5. 

Signals. 


At  crossings.    See  Crossings,  3,  4. 

Stale  Demand. 
Held  not  applicable.    See  Land  Certificate,  7. 

State. 

Prosecution  of  suits  by.     See  Guaranty  Co.,  2;  Removal  of  County  Officers. 

Statement  of  Facts. 

1.  Affidavits  of  the  attorneys  in  the  case  and  the  trial  judge  can  not  be 
considered  in  aid  and  explanation  of  the  requisite  approval  of  a  statement 
of  facts, — such  matters  not  having  relation  to  the  Jurisdiction  of  the  appel- 
late court.     Rev.  Stats.,  art.  998.     Bath   v.  Railway.   234. 

2.  Where  a  statement  of  facts  properly  entitled,  numbered  and  flled 
purported  to  give  the  testimony  in  the  case  and  none  other,  and  at  the 
end  of  the  testimony  was  indorsed  "Approved,"  followed  by  the  signature 
of  the  trial  judge,  but  it  was  not  signed  by  the  attorneys,  and  the  Judge 
did  not  certify  that  they  had  not  agreed  upon  a  statement,  or  that  they  had 
disagreed  and  he  had  thereupon  made  out  the  statement,  it  will  be  presumed 
in  fvor  of  the  regularity  of  official  action  that  before  he  so  approved  the 
statement  the  attorneys'  had  disagreed,  and  such  approval  is  therefore  held 
sufficient.     Id. 

3.  Plaintiff  can  not  complain  of  the  refusal  of  the  court  to  grant  his 
motion  to  require  the  stenographer  to  transcribe  his  stenographic  notes  of 
the  testimony  taken  upon  the  trial,  where  a  statement  of  facts  was  agreed 
to  by  attorneys  for  plaintiff  and  defendant  and  approved  by  the  judge. 
Davis  v.  Pullman  Co.,  621. 

Statute  of  Frauds. 

Forbids  parol  lease  longer  than  one  year.     See  Lease,  1. 
Charge   upon,   held    harmless   error.     See   Charge,    22. 

1.  The  taking  possession  and  making  valuable  improvements  on  the 
faith  of  the  gift  are  essential  ingredients  to  take  a  parol  gift  of  land  out  of 
the  operation  of  the  statute  of  frauds  and  make  It  binding.  Bonner  v. 
Bonner,    348. 

2.  But  actual  possession  and  improvements  are  not  necessary  In  a  case 
where  a  father  divided  his  estate  among  h's  children  by  parol  gift*  and  par- 
tition   of   lands   prior   to   his   death,   and    the   children    have    each,  held    and 


Index.  699 

8tatute  of  Frauds— continued. 

claimed   their   parts   In    severalty   for  more   than   twenty  years,  since  such 
partition   is  binding:  upon  them.     Id. 

3.  Where  the  issue  of  limitations  was  in  the  case  it  was  competent  for 
plaintiff  to  prove  that  possession  of  the  land  by  defendants'  ancestor  was 
by  virtue  of  a  lease  by  and  under  him,  plaintiff,  although  it  was  a  parol 
lease,  and  for  a  longer  period  than  one  year.    Id. 

Statutes   Cited   and   Construed. 

(Revised  Statutes  of  1896.) 
Art.  49a.     Forbidding  perpetuities.    P.  567. 
Art.    219.     Garnishment.     P.    273. 
Art   245.    Answer   of   garnishee.    P.   272. 
Arts.    319,    320.     Carriers    restricting   liability.    P.    226. 
Art.  456.     Fellow  servants.     P.  90. 
Art  998.    Affidavits  in  aid  of  jurisdiction.    P.  236. 
Art.  1183.     Charge  of  court.    P.  38. 
Art.   1191.     PlantifTs  petition.     P.    393. 
Arts.   1212-1219.     Citat-on   and   service.    P.   393. 
Arts.   1260,   1301.     Dismissing  case. 
Art.   1265.    Verification   of   pleadings.    P.   414. 
Art.   1335.     Entering  judgment.    P.   623. 
Art.   1379.     Statement  of  facts.    P.   236. 
Art.   1408.     Appeal   by   executors,   etc.    P.    507. 
Art.  1448.     New  trials.    P.  82. 
Art.    2257.    Appeal   by   executor.    P.    607. 
Art.  2266.     Sworn  account.     P.  115. 
Art   2978.    Divorce  suUs — residence.    P.  631. 
Art.  3250.    Assignment  of  lease.     P.  376. 
Art.   3268.    Construction   of  statutes.     P.   631. 
Arts.  3343,  3344.    Possession  of  land — limitations.    P.  64. 
Arts.  3541-3543.    Removal  of  county  officers.     P.  435. 
Arts.  4218f,  4218ff.     Sale  of  school  land.    P.  136. 
Art.   4218fff.  '  Sale   of  public   land.     P.   243. 
Art.   4864.     Part:tion.     P.   567. 
Arts.  4874,  4876.     Sequestration.    P.  179. 
Art.   5232o.    Notice   in   suits  for  taxes.    P.   548. 
Art.  5259.    Trespass  to  try  title.     P.  567. 

(Revised    Statutes   of    1879.) 
Arts.  3894-3896.    Location  of  land  certificates.    P.  182. 

(Paschal'8    Digest.) 
Art.  5640.    Proceeding  against  unknown  heirs.    P.  185. 
Art.  4173.     Location  of  land  certificates.     P.   182. 

(Hartley's    Digest.) 
Art.  577.    Descent  and  distribution.    P.  511. 

Stenographer. 

Objection  to  the  selection,  as  official  stenographer,  of  a  person  in  the- 
employment  of  an  attorney  in  the  cause,  is  addressed  to  the  discretion  of 
the  court;   but  the   practice  is  criticised.    Cluck  v.  Railway,   452. 

Stenographer's   Notes. 
See  Statement  of  Facts,  8. 

Street. 

Injury  from  unguarded  excavations  in,  made  by  an  independent  con- 
tractor.    See  Personal  Injury,  7,  8. 

Street   Railway. 

Negligence  in   striking  person   on   the   track.     See  Personal   Injury,   18,   19. 

Carriers  of  passengers,  while  held  to  a  high  degree  of  care,  are  not  in- 
surers of  the  safety  of  their  passengers,  and  where  such  care  is  shown  they 
are  not  liable  for  injuries  through  accident.     Electric   Co.  v.   Nelson,   72. 

Substitute  Trustee. 
Appointed  by  foreign  administrator.     See  Trust  Deed,  2. 

Suicide. 
As  forfeiting  insurance.     See  Benefit  Insurance,  1. 
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8urety. 

See  Guaranty  Company. 

Survey. 

Bee  Boundaries,  3;  Trespass  to  Try  Title,  1. 

1.  The  district  surveyor  of  Jack  County  was  not  authorized,  to  make 
surveys  in  Hardeman  County,  in  1872,— Jack  County,  at  that  time,  being 
attached  to  Montague  land  district.    Railway  v.  DeBerry,  180. 

2.  In*  a  location  and  survey  governed  by  article  4573,  PaschaPs  Digest,  it 
was  not  necessary  that  the  certificate  be  filed  in  the  office  of  the  surveyor, 
as  was  required  by  the  subsequent  law  as  contained  in  articles  3894-3896, 
Revised  Statutes  of  1879.     Id. 

3.  A  location  and  survey  in  Jack  County  was  not  invalid  because  such 
county  had  not  then  had  its  boundaries  legally  surveyed  and  established  nor 
the  surveyor  procured  copies  of  previous  surveys  and  maps  as  required  by 
the  Acts  of  March  20,  1848,  and  of  January  26,  1858.    Id. 

Survivor. 

In  community;  bond  of.     See  Community  Property,  1. 
Limitations  in  favor  of.    See  Community  Property,  4. 

Suspicion. 
Of  fraud,  does  not  charge  with  notice.    See  Sale  in  Fraud  of  Creditors,  3. 

8  witch  man. 
Injury  to.    See  Negligence,   4. 

Taxes. 

See   Sale  for  Taxes. 

Payment  of.     See  Innocent  Purchaser,   3. 

1.  A  city  has  the  right  to  become  a  litigant  in  enforcing  the  collection 
of  its  taxes  regardless  of  its  charter  provisions.     Bennison  v.  Galveston,   3S2. 

2.  Where  it  is  not  made  to  appear  in  the  pleading  that  State  and  county 
taxes  are  unpaid,  a  plea  in  abatement  that  the  State  and  county  are  neces- 
sary parties  to  a  suit  by  a  city  for  taxes,  is  properly  overruled.    Id. 

3.  The  homestead  may  be  subject  to  sale  not  only  for  the  taxes  assessed 
against  it,  but  for  the  costs  and  expenses  of  assessing  and  collecting  same, 
Including  costs  of  foreclosure  suit  and  interest;  but  not  for  the  penalty  for 
nonpayment  prescribed  by  the  Act  of  1897,  nor  for  taxes  due  on  other  prop- 
erty or  costs  of  collecting  same.  Gen.  Laws,  1897,  chap.  103,  p.  132.  City 
of  Marlin  v.  Green,   421. 

4.  Interest  was  not  recoverable  on  taxes  due  upon  the  homestead  for  the 
years  1892  to  1896  inclusive,  under  the  Act  of  1897,  Gen.  Laws,  chap.  103.     Id. 

Tax  Deed. 

See  Common  Source,  1. 

Tax    Lien. 

On  homestead.     See  Taxes,  3,  4. 

A  purchaser  of  property  at  sale  on  foreclosure  of  a  tax  lien  Is  not  enti- 
tled to  writ  of  possession  until  the  expiration  of  two  years  from  date  of 
deed.    Acts  26th  Leg.,  Gen.  Laws,  1899,  p.  50.     City  of  Marlin  v.  Green,  421. 

Telegraphs. 

1.  Facts  considered  and  held  to  support  conclusion  that  negligent  delay 
In  the  delivery  of  a  message  prevented  plaintiff  from  attending  the  funeral 
of  his  father.     Telegraph  Co.  v.  Anderson,  14. 

2.  A  resident  of  another  State  may  recover  In  the  Texas  courts  damages 
for  mental  suffering  from  failure  to  attend  the  funeral  of  a  parent  in  Texas 
through  negligent  delay  in  the  delivery  of  a  telegram,  though  such  damages 
were  not  recoverable  by  the  law  of  the  State  where  he  resided  and  received 
the  dispatch.     Id. 

3.  The  trial  court  having  charged  the  jury  that  if  they  found  for  the 
plaintiff  "to  allow  him  such  a  sum  as  they  believed  from  the  evidence  would 
be  fair  compensation  for  the  mental  anguish,  if  any,  suffered  by  him  by 
reason  of  being  unable  to  attend  the  funeral  of  his  son,"  charged  further 
that,  "in  this  connection  you  are  instructed  that  you  can  not  allow  plaintiff 
anything  for  the  natural  grief  caused  by  the  death  of  his  said  son,  but  can 
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only  allow  him  for  the  mental  anguish  caused  by  being  prevented  from  at- 
tending his  funeral."  Held  that  the  last  quoted  charge  is  not  obnoxious  to 
the  objection  that  it  assumes  that  plaintiff  suffered  mental  anguish  caused 
by  being  prevented  from  attending  the  funeral  of  his  son.  Telegraph  Co. 
v.   Chambers,   17. 

4.  Under  the  evidence  summarized  in  the  opinion  objection  is  not  tenable 
that  the  verdict  is  unsupported  by  the  evidence  as  not  showing  that  the 
funeral  in  any  event  would  have  been  postponed  to  the  arrival  of  the 
plaintiff.     Id. 

5.  See  the  opinion  for  substance  of  evidence  held  to  negative  appellant's 
contention  that  plaintiff  knew  of  the  mistake  in  the  telegraphic  message 
upon  receiving  the  same.     Id. 

6.  In  an  action  to  recover  damages  for  failure  to  deliver  a  message  an- 
nouncing the  death  of  brother  of  plaintiff's  wife  whereby  she  was  deprived 
of  opportunity  to  have  the  body  brought  home  lor  burial  proof  to  show  that 
the  person  sending  the  message  was  without  rnone^  to  properly  dress  the 
body,  and  that  it  was  buried  by  strangers,  and  that  plaintiff's  wife  suffered 
humiliation  by  reason  of  such  facts,  was  not  admissible  in  the  absence  of 
pleading  specially  setting  forth  such  facts,  since  such  humiliation  was  a 
special  or  remote  consequence  for  the  defendant's  breach  of  duty.  Tele- 
graph Co.  v.  McNa-ry,  389. 

7.  In  view  of  the  absence  of  such  special  pleading  and  the  admission  of 
the  evidence  as  to  the  facts  Indicated  and  the  resultant  humiliation,  a 
charge  to  the  effect  that  when  the  nature  and  importance  of  a  telegraphic 
message  are  apparent  from  the  terms  used,  no  lurther  explanation  is  re- 
quired in  order  to  render  the  company  liable  for  negligence,  was  misleading, 
since  it  was  properly  applied  by  the  jury  in  the  consideration  of  the  facts 
so   improperly   admitted   in   evidence.     Id. 

8.  Error  in  transmit  ling  a  message  to  a  corporation  was  not  ground  for 
recovery  of  costs  and  attorney's  ftcs  in  unsuccessful  suits,  which  plaintiff 
would  not  have  brought  but  for  the  error  which  induced  him  to  believe  that 
the  corporation  had  broken  its  contract,  where  the  suits  brought  were  not 
against  such  corporation,  but  against  individuals  who  would  not  have  been 
liable  for  the  breach  of  contract  by  the  corporation.  Telegraph  Co.  v. 
Noland.   417. 

9.  Where  plaintiff's  suit  was  based  upon  a  contract  to  transmit  and 
deliver  a  message  to  his  wife  in  the  town  of  C,  and  the  breach  alleged  was 
a  failure  to  so  transmit  the  message  with  due  diligence,  and  it  was  not 
alleged  that  defendant  company  undertook  to  deliver  the  message  to  the 
wife  at  her  home,  two  and  one-half  miles  from  C,  a  recovery  could  not  be 
had  upon  proof  showing  that  the  agent  receiving  the  message  for  transmis- 
sion was  told  that  the  wife  lived  two  and  one-half  miles  out  in  the  country, 
and  that,  had  the  message  been  more  promptly  transmitted  to  C,  the  agent 
there  would  have  gotten  it  out  to  the  wife  in  time  for  her  to  have  caught 
the  next  train  and  so  been  present  at  her  father's  funeral.  Telegraph  Co. 
v.  Byrd,   594. 

10.  Plaintiff  must  recover  upon  the  contract  as  alleged,  and  proof  showing 
a  contract  essentially  different  from  the  one  pleaded  will  not  authorize  a 
judgment  in  his  favor.    Id. 

Ticket. 
See  Carrier  of  Passengers,  2. 

Time. 

When  of  the  essence.    See  Executory  Contract  of  Sale,  1. 

Transfer  of  Case. 

See  District  Court. 

Trespass. 

In  an  action  for  wrongfully  herding  horses  on  plaintiff's  land  it  was  no 
justification  that  defendant  had  consent  so  to  do  from  one  who  had  leased 
the  land  from  plaintiff  but  whose  lease  had  not  then  gone  Into  effect.  Land 
Co.  v.  Everett,  340. 

Trespasser. 

On  railroad  track.    See  Railroads,  13,  14. 

Use  of  water  by.    See  Water. 

See  also.    Trespass  to  Try  Title.  1,  2. 
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Trespass  to  Try  Title. 

See  Common  Source;   Rescission,  1. 

1.  Where  defendant,  conceiving-  that  there  was  a  strip  of  vacant  public 
land  between  certain  surveys  in  plaintiffs  pasture  of  28,000  acres,  and  of 
which  pasture  plaintiff  had  had  possession  for  fifteen  years,  caused  the  same 
to  be  surveyed  and  the  field  notes  returned  to  the  General  Land  Office,  and 
before  the  Commissioner  had  taken  action  thereon  went  into  possession  of 
the  land  so  surveyed,  it  was  error  for  the  court,  in  trespass  to  try  title 
brought  by  plaintiffs  for  such  surveyed  land,  to  exclude  testimony  offered 
by  defendant  to  show  the  vacancy  as  claimed,  on  the  ground  that  the 
testimony  was  immaterial  because  of  plaintiff's  long  prior  possession  and 
because  defendant  was  held  to  be  a  mere  trespasser,  since  the  prima  facie 
inference  arising  from  possession  is  entirely  rebutted  where  the  land  is 
shown  to  be  vacant  public  domain.     Austin  v.  Land  Co.,  39. 

2.  It  seems  also  that  defendant  was  not  a  mere  trespasser  in  taking 
possession  of  the  land,  since,  if  it  was  vacant  public  domain,  bla  possession, 
premature  though  it  may  have  been,  interfered  with  the  rights  of  no  one.    Id. 

3.  In  a  suit  for  the  recovery  of  land,  interveners  claiming  the  property 
stand  in  the  relation  of  plaintiffs  in  trespass  to  try  title  and  are  governed 
by  the  rules  of  pleading  and  evidence  applicable  to  that  action.  Eddy  v. 
Bosley.   116. 

4.  Though  the  rule  that  defendant  In  trespass  to  try  title  who  pleads  his 
title  specially  is  confined  to  the  matters  alleged,  and  can  not  show  other 
defenses  under  his  plea  of  not  guilty,  may  apply  to  a  defendant  as  against 
interveners,  the  allegation  by  such  interveners  claiming  their  mother's  in- 
terest in  community  property  as  against  a  conveyance  by  the  surviving 
father,  that  the  latter  had  executed  a  bond  for  administration  as  survivor 
of  the  community  relieves  the  defendant  from  making  such  allegation  and 
brings  that  issue  into  the  case.     Id. 

5.  An  amendement  by  which  a  plaintiff,  who  had  plead  generally  in 
trespass  to  try  title,  sets  up  specifically  the  facts  relied  on  for  recovery; 
does  not  Introduce  a  new  cause  of  action.    Keas  v.  Gordy,  310. 

6.  Under  a  petition  in  the  ordinary  form  of  trespass  to  try  title,  a  deed 
to  a  granddaughter  of  a  grantor  named  therein  as  "Willis*'  may  be  shown  to 
have  been  so  made  by  nr stake,  and  intended  for  his  granddaughter  "Willie." 
White  v.  Simonton,  464. 

Trial. 

See  New  Trial;  Practice  in  Trial  Court. 

Judge's  remark  held  a  comment  on  the  weight  of  the  evidence.  See 
Evidence,   11. 

1.  Article  1298  of  the  Revised  Statutes,  authorizing  the  trial  court  to 
admit  evidence  at  any  time  before  the  conclusion  of  argument,  is  directory, 
and  the  abuse  of  the  discretion  by  admitting  evidence  after  the  argument  is 
closed,  and  before  the  case  is  given  to  the  jury,  must  be  shown  to  prejudice 
the  case  in  order  to  be  ground  for  revision.     Telegraph  Co.  v.  Roberts,  76. 

2.  At  the  trial  special  charges  were  asked  by  plaint'ffs  counsel  and 
were  marked  refused  by  the  judge,  who  then  asked  plaintiffs  counsel  If  he 
desired  to  read  them,  and  while  the  latter  was  reading  them  in  the  presence 
of  the  court,  plaintiffs  counsel  claimed  and  took  them  and  handed  them  to 
the  Judge,  who  handed  them  to  the  clerk  with  instructions  to  file  them.  The 
judge  then  read  the  main  charge  to  the  jury,  and  about  the  time  the  reading 
was  finished,  the  spec'al  charges  having  been  then  filed,  defendant's  counsel 
took  them  from  the  clerk  and  kept  them  until  after  the  verdict,  but  did  not 
again  ask  that  they  be  given,  nor  did  plaintiffs  counsel  after  the  filing,  ask 
the  court  to  have  such  charges  delivered  to  him  for  examination.  Held, 
that  the  charges  were  not  abandoned  so  as  to  preclude  an  assignment  of 
error  based  on  the  refusal  to  give  them.    Railway  v.  Turner,  397. 

3.  Error  in  the  admission  of  certain  evidence  was  harmless  where,  as 
to  the  only  issue  upon  which  it  could  have  any  bearing,  there  was  no  finding 
by  the  court  and  no  request  for  one.    Jamison  v.  Dooley,  428. 

4.  Complaint  is  unavailing  that  one  of  the  jurors  slept  throughout  the 
greater  part  of  the  argument  of  appellant's  counsel  where  counsel  made  no 
request  to  have  the  juror  awakened.    Slaughter  v.  Coke  Co.,  698. 

Trust. 

Parol  evidence  to  show  deed  absolute  a  trust.    See  Deed,  2. 

See  Resulting  Trust;  Attorney,  1;  Partition,  1. 

A  conveyance  absolute  on  its  face  may  be  established  to  be  a  mortgage 
by  preponderance  of  proof;  the  authorities  requiring  clear  and  satisfactory 
evidence  to  engraft  a  trust  upon  a  title  are  inapplicable  to  such  case.  Bank 
v..  Moor,  476. 
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Trust  Deed. 

1.  The  rule  announced  in  Rogers  v.  Watson,  81  Texas,  400,  to  the  effect 
that  where  there  had  been  no  administration  upon  the  estate  of  the  maker 
of  the  deed  of  trust,  and  the  time  within  which  such  administration  might 
have  been  taken  out  had  expired,  the  power  of  the  trustee,  which  had  been 
in  abeyance  the  four  years  which  preceded  the  death  of  the  maker, 
became  again  effective,  and  a  sale  made  by  him  under  said  power  passed 
the  title  to  the  property  sold,  can  not  be  extended  so  as  to  cover  cases  in 
which  there  has  been  an  administration  upon  the  estate  of  the  maker  of  the 
trust  deed.     Tiboldi  v.  Palms,  318. 

2.  A  deed  of  trust  with  power  of  sale  provided  that  should  the  trustee  for 
any  reason  fail  or  refuse  to  act,  the  cestui  que  trust  or  the  legal  owner  and 
holder  of  the  note  secured  might  appoint  a  substitute  who  should  have  all  the 
powers  granted  to  the  original  trustee.  Both  the  trustee  and  the  cestui  que 
trust  died,  and  an  administratrix  upon  their  estates  was  duly  appointed  by 
the  probate  court  of  another  State.  Held,  that  the  administratrix,  as  the 
legal  owner  and  holder  of  the  note,  .could  appoint  a  substitute  trustee,  al- 
though no  administration  had  been  taken  out  here.  Peacock  v.  Cum- 
mings,  431. 

3.  In  an  action  to  enjoin  the  substitute  trustee  from  selling,  on  the  ground 
that  the  property  was  homestead  and  that  the  foreign  administratrix  had  no 
power  to  appoint  a  substitute  trustee  in  this  State,  the  question  of  limitation 
against  the  note  was  not  material.    Id. 

Trustee's  Sale. 

Evidence  considered  and  held  to  sufficiently  support  the  theories  that  a 
purchase  of  property  by  the  creditor  at  a  trustee's  sale  was  upon  agreement 
that  the  debtor  might  redeem  it,  and  also,  that,  if  there  was  no  such  agree- 
ment to  hold  in  trust  by  the  purchaser,  the  debtor  had  been  led  to  permit 
the  property  to  be  sold  at  an  inadequate  price  by  representations  that'  after 
the  sale  it  would  be  held  on  such  trust;  for  which  reasons  it  was  proper* 
to  refuse  a  peremptory  instruction  for  defendant  in  a  suit  by  the  debtor  to 
set  aside  or  redeem  from  such  sale.    Bank  v.  Moor,  476. ' 

Undue  Influence. 

See   Will. 

Usury. 
Not  pleaded  in  foreclosure.     See  Res  Adjudicata,  2. 

Value. 

See  Market  Value. 

Of  services  of  a  nurse.     See  Evidence,  9. 
Opinion  as  to.     See  Evidence,  21. 

Variance. 

Different  causes  of  action — change  in  the  contract.    See  Contract,  3. 

Different  matters  of  negligence  proved  from  those  alleged.  See  Tele- 
graphs, 9,   10. 

"At"  when  used  in  relation  to  a  village  or  settlement  means  anywhere 
in  the  neighborhood  of  such  village  or  settlement.  Allegation  "at  Humble" 
Is  not  affected  by  proof  of  a  house  two  miles  from  Humble.  Telegraph  Co. 
v.  Roberts,  76. 

Venue. 
Where  several  railroads  are  jointly  sued.    See  Railroads,  23. 

1.  .Where  defendant  contracted  to  deliver  cotton  to  plaintiffs  at  H.,  in  a 
named  county,  of  a  certain  grade,  and  at  a  fixed  price  per  pound,  as  evidenced 
"by  drafts  and  bills  of  lading  attached,  plaintiffs  could  maintain  suit  for  dam- 
ages for  breach  of  the  contract  in  the  county  where  it  was  to  be  so  performed. 
Callender  v.  Short,  364. 

2.  It  is  not  necessary  that  the  petition  shall  allege  the  contract  to  be  per- 
formed in  the  county  of  the  forum.  The  defendant  was  required  to  negative 
in  the  plea  of  privilege  every  supposable  state  of  facts  which  would  give 
the  court  jurisdiction  over  his  person,  except  such  as  the  petition  by  reasonable 
intendment  itself  excluded.    Id. 

Vendor's  Lien. 

Foreclosure  of.     See  Notes,  1. 

On  homesfead — husband  compromising  suit  to  foreclosure.  See  Home- 
stead,  1. 
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Verdict. 

For  $30,000  sustained.    See  Personal  Injury,  1. 

Held  not  too  small.     See  Personal  Injury,  3. 

L pedal   issues   and   general   verdict.     See   Married   Woman,   2. 

See  also,  Purchaser  in  Good  Faith,  2. 

Where  there  is  not  a  legal  measure  of  damages  and  they  are  unliquidated* 
the  appellate  court  will  decline  to  interfere  because  of  the  amount  assessed 
by  the  jury  unless  it  is  so  great  or  small  as  to  indicate  that  the  jury  must 
have  found  it  while  under  the  influence  of  passion,  prejudice  or  gross  mis- 
take.   Farley  v.  Railway,  81. 

Verification. 
Of  pleadings.    See  Plea,  1;   Receivership,  1. 

Vice  Principal. 
See  Master  and  Servants,  6. 

Waiver. 

Of  stipulation  in  well-boring  contract.     See  Contract,  1. 

Payment  of  benefit  assessments  after  unauthorized  change  of  contract.  See 
Contract,  7. 

Of  proofs  of  death.     See  Evidence,  3. 

Of  insurer's  exemption  from  liability  before  premium  paid.  See  Ul& 
Insurance,   2. 

Of  defauH  in  payment  for  land.     See  Executory  Contract  of  Sale,  2. 

Of  notice  of  taking  depositions.     See  Depositions,   2. 

Warranty. 

In  notes,  to  have  title  cleared.     See  Notes,  1. 
Answers  in  application.     See  Life  Insurance,  1. 
Breach  of,  in  contract.     See  Res  Adjuclicata,  3. 
Of  quality,  not  waived  by  acceptance.     See  Sale,  1,  3. 

1.  On  a  sale  with  express  warranty  of  quality  the  buyer  may  accept  the 
article  without  being  compelled  to  inspect  it,  and  afterwards,  if  it  does  not 
comply  with  the  contract,  recover  damages  for  breach  of  the  warranty  or 
offset  them  against  the  contract   price.     Iron  Works  v.   Seley,   47. 

2.  A  letter  proposing  to  sell  a  metal  awning  for  a  building  and  promising 
"a  strictly  first  class  job,"  held  sufficient,  in  connection  with  other  facts,  to 
support  a  finding  of  express  warranty,  and  to  Justify  a  discount,  in  suit  for 
the  contract  price,  by  reason  of  breach  of  such  warranty,  the  awning  proving 
defective  and  the  purchaser  having  been  absent  when  it  was  received  and 
put  up.     Id. 

3.  Where  there  is  an  express  warranty  of  quality  on  a  sale,  the  purchaser, 
though  having  opportunity  of  inspection  and  being  aware  of  the  defect  in 
quality,  may  receive  the  property  and  recover  damages  for  the  breach  of  the 
warranty.     Ellis  v.  Reddick,  256. 

4.  An  express  warranty  of  quality  may  exist  in  connection  with  an  execu- 
tory contract  for  sale  of  an  article  to  be  produced  In  the  future.     Id. 

5.  A  contract  by  which  the  seller  was  to  deliver  to  the  buyer,  loaded  on  his 
tram  cars  at  the  sugar  house,  all  the  cane  to  be  raised  on  a  certain  farm  for 
four  years,  which  he  warranted  should  be  of  a  certain  quality,  and  the  buyer 
agreed  to  take  and  pay  for  same  at  a  price  fixed  with  reference  to  the  mar- 
ket price  of  a  certain  grade  of  sugar  at  the  times  of  delivery,  advancing  cer- 
tain expenditures  for  tram  road  and  cars,  did  not  bind  such  purchaser  to  pay 
the  price  named  for  cane  accepted  by  him  which  did  not  come  up  to  the 
quality   warranted.    Id. 

6.  A  charge  on  the  rights  of  a  purchaser  In  case  of  failure  of  warranty  as 
to  quality,  was  properly  refused  where  it  ignored  an  issue  presented  in  the 
case  as  to  whether  the  failure  in  quality  was  due  to  a  failure  of  the  buyer 
to  perform  things  undertaken  by  him  in  the  contract.    Id. 

Water. 

See  Riparian  Rights. 

No  more  than  nominal  damages  are  recoverable  for  the  use  by  a 
of  water  rising  upon  and  flowing  off  from  plaintiffs  land,  where  such 
has  not  Interfered  with  any  which  the  plaintiff  would  have  made  of  it.    Cluck: 
v.  Railway,  452. 

Way  of  Necessity. 
See  Easement,  1. 
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Weight  of  Evidence. 

Charge  upon.     See  Charge. 

Comment  of  judge  on.     See  Evidence,  11. 

Wife. 
See  Community  Property;   MaVried  Woman.  • 

As  party  to  action  on  deceased  husband's  life  policy.     See  Parties. 
Sale  of  community  property  by,  as  survivor.     See  Land  Certificate,  4. 

Wife's  8eparate  Property. 
Putting  on  inquiry  as  to — recitals  in  deed.     See  Notice,  1. 
Lease  of,  by  husband  alone — ratification.    See  Lease,  3. 

Will. 

Undue  influence.  In  order  to  vitiate  a  will,  must  amount  to  moral  coer- 
cion, and  be  such  as  constrains  the  testator  to  do  what  Is  against  his  pur- 
pose and  desire.  Evidence  held  not  to  amount  to  the  exercise  of  undue  influ- 
ence, or  the  practice  of  fraud  In  this  case.    Wetz  v.  Schneider,  201. 

Witness. 
See  Expert  Testimony;  Opinion. 
Impeaching.     See  Evidence,   17. 

1.  Evidence  of  plaintiff  on  former  trial  as  to  care  used  in  approaching  a 
railroad  crossing  held  not  to  contradict  his  present  version  to  the  extent  of 
requiring  it  to  be  discredited.    Railway  v.  Ives,  49. 

2.  That  a  witness  does  not  remember  having  made  statements  out  of  court 
contradictory  to  his  testimony  will  not  prevent  the  admission  of  his  contra- 
dictory statements.    Pitman  v.  Holmes,  485. 

3.  The  rule  that  a  party  will  not  be  permitted  to  impeach  his  own  witness 
does  not  preclude  him  from  proving  the  truth  of  any  particular  fact  by  other 
competent  testimony  in  direct  contradiction  to  what  the  witness  may  have 
testified.    Id. 

4.  Where  a  witness  for  plaintiff  admits  on  cross-examination  that  he  is  a 
special  friend  of  plaintiff,  he  can  not  ostensibly  for  the  purpose  of  showing 
such  bias,  be  interrogated  as  to  a  certain  collateral  matter  of  a  character 
calculated  to  cast  discredit  on  plaintiff.    Hooks  v.  Pafford,  516. 

Writ  of  Possession. 
When  Issued  in  tax  foreclosure  suit.    See  Tax  Lien,  1. 


34  Civil— 45. 
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